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COPYRIGHT  AMENDMENTS  ACT  OF  1991 
(Fair  Use  of  Unpublished  Works) 


THURSDAY,  MAY  30,  1991 

House  of  Representatives, 
Subcommittee  on  Intellectual  Property 

and  Judicial  Administration, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  William  J.  Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  William  J.  Hughes,  Mike  Synar,  Dan 
Glickman,  Barney  Frank,  George  E.  Sangmeister,  Carlos  J. 
Moorhead,  Howard  Coble,  and  F.  James  Sensenbrenner,  Jr. 

Also  present:  Hayden  W.  Gregory,  counsel;  Michael  J. 
Remington,  assistant  counsel;  Edward  O'Connell,  assistant  counsel; 
Phyllis  Henderson,  staff  assistant;  and  Joseph  V.  Wolfe,  minority 
counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  HUGHES 

Mr.  Hughes.  The  Subcommittee  on  Intellectual  Property  and 
Judicial  Administration  will  come  to  order. 

Today  we  are  conducting  our  first  hearing  on  title  I  of  H.R.  2372, 
the  Copyright  Amendments  Act  of  1991. 

[The  bill,  H.R.  2372,  follows:] 


(l) 
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i 

102D  CONGRESS      ¥_¥     T>     0  0*70 
1st  Session       JJ#  K.  ZO  /  Z 

To  amend  title  17,  United  States  Code,  with  respect  to  fair  use  and  copyright 
renewal,  to  reauthorize  the  National  Film  Registry  Board,  and  for  other 
purposes. 


IN  THE  HOUSE  OP  REPRESENTATIVES 
May  16,  1991 

Mr.  Hughes  (for  himself  and  Mr.  MOOrhead)  introduced  the  following  bill; 
which  was  referred  jointly  to  the  Committees  on  the  Judiciary  and  House 
Administration 


A  BILL 

To  amend  title  17,  United  States  Code,  with  respect  to 
fair  use  and  copyright  renewal,  to  reauthorize  the  Na- 
tional Film  Registry  Board,  and  for  other  purposes. 

1  Be  it  enacted  by  the  S&mte  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Copyright  Amend- 

5  mcnts  Act  of  1991". 
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TITLE  I— FAIR  USE 


2  SECTION    101.    FAIR    USE    REGARDING  UNPUBLISHED 

3  WORKS. 

4  Section  107  of  title  17,  United  States  Code,  is 

5  amended  by  adding  at  the  end  the  following:  "The  fact 

6  that  a  work  is  unpublished  is  an  important  element  which 

7  tends  to  weigh  against  a  finding  of  fair  use,  but  shall  not 

8  diminish  the  importance  traditionally  accorded  to  any 

9  other  consideration  under  this  section,  and  shall  not  bar 

10  a  finding  of  fair  use  if  such  finding  is  made  upon  full  con- 

11  sideration  of  all  the  factors  set  forth  in  paragraphs  (1) 

12  through  (4).". 

13  TITLE  II— RENEWAL  OF 

14  COPYRIGHT 

15  SEC.  201.  SHORT  TITLE. 

16  This  title  may  be  referred  to  as  the  "Copyright  Re- 

17  newal  Act  of  1991". 

1 8  SEC.  202.  COPYRIGHT  RENEWAL  PROVISIONS. 

19  (a)  Duration  of  Copyright:  Subsisting  Copy- 

20  RIGHTS.— Section  304(a)  of  title  17,  United  States  Code, 

21  is  amended  to  read  as  follows: 

22  "(a)  Copyrights  in  Their  First  Term  on  Janu- 

23  ARY  1,  1978.— (1)(A)  Any  copyright,  the  first  term  of 

24  which  is  subsisting  on  January  1,  1978,  shall  endure  for 

25  28  years  from  the  date  it  was  originally  secured. 
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1  "(B)  In  the  case  of— 

2  "(i)  any  posthumous  work  or  of  any  periodical, 

3  cyclopedic,  or  other  composite  work  upon  which  the 

4  copyright  was  originally  secured  by  the  proprietor 

5  thereof,  or 

6  "(ii)  any  work  copyrighted  by  a  corporate  body 

7  (otherwise  than  as  assignee  or  liee  see  of  the  indi- 

8  vidual  author)  or  by  an  employer  for  whom  such 

9  work  is  made  for  hire, 

10  the  proprietor  of  such  copyright  shall  be  entitled  to  a  re- 

1 1  newal  and  extension  of  the  copyright  in  such  work  for  the 

1 2  further  term  of  47  years. 

13  "(C)  In  the  case  of  any  other  copyrighted  work,  in- 

14  eluding  a  contribution  by  an  individual  author  to  a  periodi- 

15  cal  or  to  a  cyclopedic  or  other  composite  work — 

16  "(i)  the  author  of  such  work,  if  the  author  is 

17  still  living, 

18  "(ii)  the  widow,  widower,  or  children  of  the  au- 

19  thor,  if  the  author  is  not  living, 

20  "(iii)  the  author's  executors,  if  such  author, 

21  widow,  widower,  or  children  are  not  living,  or 

22  "(iv)  the  author's  next  of  kin,  in  the  absence  of 

23  a  will  of  the  author, 

24  shall  be  entitled  to  a  renewal  and  extension  of  the  copy- 

25  right  in  such  work  for  a  further  term  of  47  years. 
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1  "(2)(A)  At  the  expiration  of  the  original  term  of 

2  copyright  in  a  work  specified  in  paragraph  (1)(B)  of  this 

3  subsection,  the  copyright  shall  endure  for  a  renewed  and 

4  extended  further  term  of  47  years,  which — 

5  "(i)  if  an  application  to  register  a  claim  to  such 

6  further  term  has  been  made  to  the  Copyright  Office 

7  within  1  year  before  the  expiration  of  the  original 

8  term  of  copyright,  and  the  claim  is  registered,  shall 

9  vest,  upon  the  beginning  of  such  further  term,  in  the 

10  proprietor  of  the  copyright  who  is  entitled  to  claim 

1 1  the  renewal  of  copyright  at  the  time  the  application 

12  is  made;  or 

13  "(ii)  if  no  such  application  is  made  or  the  claim 

14  pursuant  to  such  application  is  not  registered,  shall 

15  vest,  upon  the  beginning  of  such  further  term,  in  the 

16  person  or  entity  that  was  the  proprietor  of  the  copy- 

17  right  as  of  the  last  day  of  the  original  term  of  copy- 

18  right. 

19  "(B)  At  the  expiration  of  the  original  term  of  copy- 

20  right  in  a  work  specified  in  paragraph  (1)(C)  of  this  sub- 

21  section,  the  copyright  shall  endure  for  a  renewed  and  ex- 

22  tended  further  term  of  47  years,  which — 

23  "(i)  if  an  application  to  register  a  claim  to  such 

24  further  term  has  been  made  to  the  Copyright  Office 

25  within  1  year  before  the  expiration  of  the  original 
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1  term  of  copyright,  and  the  claim  is  registered,  shall 

2  vest,  upon  the  beginning  of  such  further  term,  in 

3  any  person  who  is  entitled  under  paragraph  (1)(C) 

4  to  the  renewal  and  extension  of  the  copyright  at  the 

5  time  the  application  is  made;  or 

6  "(ii)  if  no  such  application  is  made  or  the  claim 

7  pursuant  to  such  application  is  not  registered,  shall 

8  vest,  upon  the  beginning  of  such  further  term,  in 

9  any  person  entitled  under  paragraph  (1)(C),  as  of 

10  the  last  day  of  the  original  term  of  copyright,  to  the 

1 1  renewal  and  extension  of  the  copyright. 

12  "(3)(A)  An  application  to  register  a  claim  to  the  re- 

13  newed  and  extended  term  of  copyright  in  a  work  may  be 

14  made  to  the  Copyright  Office — 

15  "(i)  within  1  year  before  the  expiration  of  the 

16  original  term  of  copyright  by  any  person  entitled 

17  under  paragraph  (1)(B)  or  (C)  to  such  further  term 

18  of  47  years;  and 

19  "(ii)  at  any  time  during  the  renewed  and  ex- 

20  tended  term  by  any  person  in  whom  such  further 

21  term  vested,  under  paragraph  (2)(A)  or  (B),  or  by 

22  any  successor  or  assign  of  such  person,  if  the  appli- 

23  cation  is  made  in  the  name  of  such  person. 
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1  "(B)  Such  an  application  is  not  a  condition  of  the 

2  renewal  and  extension  of  the  copyright  in  a  work  for  a 

3  further  term  of  47  years. 

4  "(4)(A)  If  an  application  to  register  a  claim  to  the 

5  renewed  and  extended  term  of  copyright  in  a  work  is  not 

6  made  within  1  year  before  the  expiration  of  the  original 

7  term  of  copyright  in  a  work,  or  if  the  claim  pursuant  to 

8  such  application  is  not  registered,  then  a  derivative  work 

9  prepared  under  authority  of  a  grant  of  a  transfer  or  li- 

10  cense  of  copyright  that  is  made  before  the  expiration  of 

11  the  original  term  of  copyright,  may  continue  to  be  used 

12  under  the  terms  of  the  grant  during  the  renewed  and  ex- 

13  tended  term  of  copyright  without  infringing  the  copyright 

14  except  that  such  use  does  not  extend  to  the  preparation 

15  during  such  renewed  and  extended  term  of  other  derivative 

16  works  based  upon  the  copyrighted  work  covered  by  such 

1 7  grant. 

18  "(B)  If  an  application  to  register  a  claim  to  the  re- 

19  newed  and  extended  term  of  copyright  in  a  work  is  made 

20  within  1  year  before  its  expiration,  and  the  claim  is  regis- 

21  tered,  the  certificate  of  such  registration  shall  constitute 

22  prima  facie  evidence  as  to  the  validity  of  the  copyright 

23  during  its  renewed  and  extended  term  and  of  the  facts 

24  stated  in  the  certificate.  The  evidentiary  weight  to  be  ac- 

25  corded  the  certificate  of  a  registration  of  a  renewed  and 

♦hr  2372  m 

"64 


8 


7 

1  extended  term  of  copyright  made  after  the  end  of  that  1- 

2  year  period  shall  be  within  the  discretion  of  the  eourt.". 

3  (b)  Legal  Effect  of  Renewal  of  Copyright  is 

4  Unchanged. — The  renewal  and  extension  of  a  copyright 

5  for  a  further  term  of  47  years  as  provided  under  para- 

6  graphs  (1)  and  (2)  of  section  304(a)  of  title  17,  United 

7  States  Code,  (as  amended  by  subsection  (a)  of  this  sec- 

8  tion)  shall  have  the  same  effect  with  respect  to  any  grant, 

9  before  the  effective  date  of  this  section,  of  a  transfer  or 

10  license  of  the  further  term  as  did  the  renewal  of  a  copy- 

11  right  before  the  effective  date  of  this  section  under  the 

12  law  in  effect  at  the  time  of  such  grant. 

13  (c)  Conforming  Amendment. — Section  304(c)  of 

14  title  17,  United  States  Code,  is  amended  in  the  matter 

15  preceding  paragraph  (1)  by  striking  "second  proviso  of 

16  subsection  (a)"  and  inserting  "subsection  (a)(1)(C)". 

17  (d)  Registration  Permissive. — Section  408(a)  of 

18  title  17,  United  States  Code,  is  amended  by  striking  "At" 

19  and  all  that  follows  through  "unpublished  work,"  and  in- 

20  serting  "At  any  time  during  the  subsistence  of  the  first 

21  term  of  copyright  in  any  published  or  unpublished  work 

22  in  which  the  copyright  was  secured  before  January  1, 

23  1978,  and  during  the  subsistence  of  any  copyright  secured 

24  on  or  after  that  date,". 
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1  (e)  False  Representation. — Section  506(e)  of 

2  title  17,  United  States  Code,  is  amended  by  inserting  after 

3  "409,"  the  following:  "in  the  application  for  a  renewal  reg- 

4  istration,". 

5  (f)  Copyright  Office  Fees.— Section  708(a)(2)  of 

6  title  17,  United  States  Code,  is  amended — 

7  (1)  by  striking  "in  its  first  term";  and 

8  (2)  by  striking  "$12"  and  inserting  "$20". 

9  (g)  Effective  Date;  Copyrights  Affected  by 

10  Amendment. — (1)  Subject  to  paragraphs  (2)  and  (3), 

11  this  section  and  the  amendments  made  by  this  section 

12  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

13  (2)  The  amendments  made  by  this  section  shall  apply 

14  only  to  those  copyrights  secured  between  January  1, 1963, 

15  and  December  31,  1977.  Copyrights  secured  before  Janu- 

16  ary  1,  1963,  jhall  be  governed  by  the  provisions  of  section 

17  304(a)  of  title  17,  United  States  Code,  as  in  effect  on  the 

18  day  before  the  effective  date  of  this  section. 

19  (3)  This  section  and  the  amendments  made  by  this 

20  section  shall  not  affect  any  court  proceedings  pending  on 

21  the  effective  date  of  this  section. 
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1  TITLE  III— NATIONAL  FILM 

2  PRESERVATION 

3  SEC.  301.  SHORT  TITLE. 

4  This  title  may  be  cited  as  the  "National  Film  Preser- 

5  ration  Act  of  1991". 

6  SEC.  302.  FINDINGS. 

7  The  Congress  finds  that — 

8  (1)  motion  pictures  are  an  indigenous  American 

9  art  form  that  has  been  emulated  throughout  the 

10  world; 

11  (2)  certain  motion  pictures  represent  an  endur- 

12  ing  part  of  our  Nation's  Historical  and  cultural  herit- 

13  age; 

14  (3)  less  than  half  of  the  feature-length  films 

15  produced  in  the  United  States  before  1951,  includ- 

16  ing  only  20  percent  of  the  silent  films,  still  exist 

17  today  because  of  deterioration  or  loss,  and  many  of 

18  the  films  produced  after  1951  are  deteriorating  at 

19  an  alarming  rate; 

20  (4)  it  is  appropriate  and  necessary  for  the  Ped- 

21  eral  Government  to  recognize  motion  pictures  as  a 

22  significant  American  art  form  deserving  of  protec- 

23  tion,  including  preservation  and  restoration,  and  to 

24  establish  a  registry  of  films  that  represent  an  endur- 

25  ing  part  of  the  national,  historical,  and  cultural  her- 
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1  itage  of  the  United  States,  and  this  registry  should 

2  be  established  and  maintained  by  the  Library  of 

3  Congress;  and 

4  (5)  to  the  extent  possible,  and  with  the  permis- 

5  sion  of  the  copyright  owners,  films  on  this  film  regis- 

6  try  should  be  made  widely  available  to  the  American 

7  public  in  their  original  form. 

8  SEC.  303.  NATIONAL  FILM  REGISTRY  OF  THE  LIBRARY  OF 

9  CONGRESS. 

10  The  Librarian  of  Congress  (hereinafter  in  this  title 

11  referred  ^  ?s  the  "Librarian")  shall  establish  a  National 

12  Film  Registry  pursuant  to  the  provisions  of  this  title,  for 

13  the  purpose  of  registering  films  that  are  culturally,  histori- 

14  cally,  or  aesthetically  significant. 

15  SEC.  304.  DITTIES  OF  THE  LIBRARIAN  OF  CONGRESS. 

16  (a)  POWERS. — (1)  The  Librarian  shall,  after  consul- 

17  tation  with  the  Board  established  pursuant  to  section  305, 

18  do  the  following: 

19  (A)  After  completion  of  the  study  required  by 

20  section  314,  the  Librarian  shall,  taking  into  account 

21  the  results  of  the  study,  establish  a  comprehensive 

22  national  film  preservation  program  for  motion  pic- 

23  tures,  in  conjunction  with  other  iragor  film  archives. 

24  The  objectives  of  such  a  program  shall  include — 
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1  (i)  coordinating  activities  to  assure  that  ef- 

2  forts  of  archivists  and  copyright  owners,  and 

3  others  in  the  public  and  private  sector  are  effec- 

4  tive  and  complementary; 

5  (ii)  generating  public  awareness  of  and 

6  support  for  those  activities; 

7  (iii)  increasing  accessibility  of  films  for 

8  educational  purposes,  and  improving  nationwide 

9  activities  in  the  preservation  of  works  in  other 

10  media  such  as  videotape. 

11  (B)  The  Librarian  shall  establish  criteria  and 

12  procedures  under  which  films  may  be  included  in  the 

13  National  Film  Registry,  except  that  no  film  shall  be 

14  eligible  for  inclusion  in  the  National  Film  Registry 

15  until  10  years  after  such  film's  first  publication. 

16  (C)  The  Librarian  shall  establish  procedures 

17  under  which  the  general  public  may  make  recom- 

18  mendations  to  the  Board  regarding  the  inclusion  of 

19  films  in  the  National  Film  Registry. 

20  (D)  The  Librarian  shall  establish  procedures 

21  for  the  examination  by  the  Librarian  of  copies  ot 

22  films  named  for  inclusion  in  the  National  Film  Reg- 

23  istry  to  determine  their  eligibility  for  the  use  of  the 

24  seal  of  the  National  Film  Registry  under  paragraph 

25  (2)(C). 
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1  (2)  In  addition  to  the  Librarian's  duties  under  para- 

2  graph  (1),  the  Librarian  shall  do  the  following: 

3  (A)  The  Librarian  shall  determine,  after  consul- 

4  tation  with  the  Board,  which  films  satisfy  the  crite- 

5  ria  developed  under  paragraph  (1)(B)  and  qualify 

6  for  inclusion  in  the  National  Film  Registry,  except 

7  that  the  Librarian  shall  not  select  more  than  25 

8  films  each  year  for  inclusion  in  the  Registry. 

9  (B)  The  Librarian  shall  publish  in  the  Federal 

10  Register  the  name  of  each  film  that  is  selected  for 

1 1  inclusion  in  the  National  Film  Registry. 

12  (C)  The  Librarian  shall  provide  a  seal  to  indi- 

13  cate  that  a  film  has  been  included  in  the  National 

14  Film  Registry  as  an  enduring  part  of  the  national 

15  cultural  heritage  of  the  United  States.  Such  seal 

16  may  then  be  used  on  copies  of  such  films  that  are 

17  original  and  complete  versions  as  they  were  first 

18  published,  after  such  copies  have  been  examined  and 

19  approved  by  the  Librarian.  In  the  case  of  eopyright- 

20  ed  works,  only  the  copyright  owner,  a  duly  author- 

21  ized  licensee,  or  the  Librarian  or  an  archive  other 

22  than  the  Library  of  Congress  may  place  a  seal  on 

23  a  copy  of  a  film  selected  for  inclusion  in  the  Nation- 

24  al  Film  Registry.  Wherever  appropriate,  the  Librari- 

25  an  may  accompany  the  seal  with  language  indicating 
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1  that  a  copy  of  a  film  was  preserved  and  restored  by 

2  the  Librarian  or  by  an  archive  acting  under  the 

3  standards  issued  under  subparagraph  (D). 

4  (D)  The  Librarian  shall  publish  in  the  Federal 

5  Register  the  standards  for  preservation  or  restora- 

6  tion  that  will  qualify  films  for  use  of  the  seal  under 

7  subparagraph  (C). 

8  (3)  The  Librarian  shall  submit  to  the  Congress  a  ro- 

9  port,  not  less  than  once  every  two  years,  listing  films  in- 

10  eluded  in  the  National  Film  Registry  and  describing  the 

1 1  activities  of  the  Board. 

1 2  SEC.  305.  NATIONAL  FILM  PRESERVATION  BOARD. 

13  (a)  Number  and  Appointment —(1)  The  Librari- 

14  an  shall  establish  in  the  Library  of  Congress  a  National 

15  Film  Preservation  Board  to  be  comprised  of  up  to  17 

16  members,  who  shall  be  selected  by  the  Librarian  in  accord- 

17  ance  with  the  provisions  of  this  section.  Subject  to  sub- 

18  paragraphs  (C)  and  (0),  the  Librarian  shall  request  each 

19  organization  listed  in  subparagraphs  (A)  through  (P)  to 

20  submit  to  the  Librarian  a  list  of  not  less  than  3  candidates 

21  qualified  to  serve  as  a  member  of  the  Board.  Except  for 

22  the  member-at-large  appointed  under  paragraph  (2),  the 

23  Librarian  shall  appoint  one  member  from  each  such  list 

24  submitted  by  such  organizations,  and  shall  designate  from 

25  that  list  an  alternate  who  may  attend  those  meetings  to 
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1  which  the  individual  appointed  to  the  Board  cannot  at- 

2  tend.  The  organizations  are  the  following: 


3  (A)  The  Academy  of  Motion  Pictures  Arts  and 

4  Sciences. 

5  (B)  The  Directors  Guild  of  America. 

6  (C)  The  Writers  Guild  of  America.  The  Writers 

7  Guild  of  America  East  and  the  Writers  Guild  of 

8  America  West  shall  each  nominate  3  candidates,  and 

9  a  representative  from  one  such  organization  shall  be 

10  selected  as  the  member  and  a  representative  from 

1 1  the  other  such  organization  as  the  alternate. 

12  (D)  The  National  Society  of  Film  Critics. 

13  (E)  The  Society  for  Cinema  Studies. 

14  (F)  The  American  Film  Institute. 

15  (G)  The  Department  of  Theatre,  Film  and  Tel- 

16  e-nsion  of  the  College  of  Fine  Arts  at  the  University 

17  of  California,  Los  Angeles. 

18  (H)  The  Department  of  Film  and  Television  of 

19  the  Tisch  School  of  the  Arts  at  New  York  Universi- 

20  ty. 

21  (I)  The  University  Film  and  Video  Association. 

22  (J)  The  Motion  Picture  Association  of  America. 

23  (K)  The  National  Association  of  Broadcasters. 

24  (L)  The  Alliance  of  Motion  Picture  and  Televi- 

25  sion  Producers. 
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1  (M)  The  Screen  Actors  Guild  of  America. 

2  (N)  The  National  Association  of  Theater  Own- 

3  ers. 

4  (O)  The  American  Society  of  Cinematographers 

5  and  the  International  Photographers  Guild.  Each 

6  such  organization  shall  nominate  3  candidates,  and 

7  a  representative  of  one  such  organization  shall  be  se- 

8  lected  as  a  member,  and  a  representative  of  the 

9  other  such  organization  shall  be  selected  as  an  alter- 

10  nate. 

1 1  (P)  The  United  States  members  of  the  Interna- 

12  tional  Federation  of  Film  Archives. 

13  (2)  In  addition  to  the  Members  appointed  under 

14  paragraph  (1),  the  Librarian  shall  appoint  the  member- 

15  nL-hirgc.  The  Librarian  shall  select  the  at-large  member 

16  from  names  submitted  by  organizations  in  the  film  indus- 

17  in  cnuiivc  .'.riists,  producers,  film  critics,  film  proserva- 

18  lion  rr{rani/,'i'!on<.  academic  institutions  with  the  film 

19  study  pHMrruin^  and  others  with  knowledge  of  copyright 

20  law  a..d  of  the  importance,  use,  and  dissemination  of 

21  films.  The  Librarian  shall  also  select  from  the  names  sub- 

22  milted  under  this  paragraph  an  alternate  member-at-large 

23  who  may  attend  those  meetings  to  which  the  mcmbcr-at- 

24  large  cannot  attend. 
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1  (b)  Chairperson.— The  Librarian  shall  appoint  one 

2  member  of  the  Board  to  serve  as  Chairperson. 

3  (c)  Term  op  Office.— (1)  The  term  of  each  member 

4  of  the  Board  shall  be  3  years,  except  that  there  shall  be 

5  no  limit  to  the  number  of  terms  that  any  individual  mem- 

6  ber  may  serve. 

7  (2)  A  vacancy  in  the  Board  shall  be  filled  in  the  man- 

8  ner  prescribed  by  the  Librarian,  except  that  no  entity  list- 

9  ed  in  subsection  (a)  may  have  more  than  one  nominee  on 

10  the  Board  at  any  time.  Any  member  appointed  to  fill  a 

1 1  vacancy  before  the  expiration  of  the  term  for  which  his 

12  predecessor  was  appointed  shall  be  appointed  only  for  the 

1 3  remainder  of  such  term. 

14  (d)  QUORUM. — Nine  members  of  the  Board  shall  eon- 

15  stitute  a  quorum  but  a  lesser  number  may  hold  hearings. 

16  (e)  Basic  Pay.— Members  of  the  Board  shall  serve 

17  without  pay.  While  away  from  their  home  or  regular  places 

18  of  business  in  the  performance  of  functions  of  the  Board, 

19  members  of  the  Board  shall  be  allowed  travel  expenses, 

20  including  per  diem  in  lieu  of  subsistence,  in  the  same  man- 

21  ner  as  persons  employed  intermittently  in  Government 

22  service  are  allowed  expenses  under  section  5701  of  title 

23  5,  United  States  Code. 


•HR  2372  EH 


18 


17 

1  (f)  Meetings.— The  Board  shall  meet  at  least  once 

2  each  calendar  year.  Meetings  shall  be  at  the  call  of  the 

3  Librarian. 

4  (g)  Conflict  op  Interest.— The  Librarian  shall 

5  establish  rules  and  procedures  to  address  any  potential 

6  conflict  of  interest  between  a  member  of  the  Board  and 

7  the  responsibilities  of  the  Board. 

8  SEC.  306.  RESPONSIBILITIES  AND  POWERS  OF  BOARD. 

9  (a)  In  General.— The  Board  shall  review  nomina- 

10  tions  of  films  submitted  to  it  for  inclusion  in  the  National 

1 1  Film  Registry-  and  shall  consult  with  the  Librarian,  as  pro- 

12  vided  in  section  304,  with  respect  to  the  inclusion  of  such 

13  films  in  the  Registry  and  the  preservation  of  these  and 

14  other  films  that  are  culturally,  historically,  or  aesthetically 

15  significant. 

16  (b)  Nomination  OF  Films. — The  Board  shall  con- 

17  sider,  for  inclusion  in  the  National  Film  Registry,  nomina- 

18  tions  submitted  by  the  general  public  as  well  as  represent- 

19  atives  of  the  film  industry,  such  as  the  guilds  and  societies 

20  representing  actors,  directors,  screenwriters,  cinematogra- 

21  phers  and  other  creative  artists,  producers,  film  critics, 

22  film  preservation  organizations,  and  representatives  of 

23  academic  institutions  with  film  study  programs.  The 

24  Board  shall  nominate  not  more  than  25  films  each  year 

25  for  inclusion  in  the  Registry. 
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1  (c)  General  Powers. — The  Board  may,  for  the 

2  purpose  of  carrying  out  its  duties,  hold  such  hearings,  sit 

3  and  act  at  such  times  and  places,  take  such  testimony, 

4  and  receive  such  evidence,  as  the  Librarian  and  the  Board 

5  considers  appropriate. 

6  SEC.  307.  NATIONAL  FILM  REGISTRY  COLLECTION  OF  THE 

7  LIBRARY  OF  CONGRESS. 

8  (a)  Acquisition  of  Archival  Quality  Copies. — 

9  The  Librarian  shall  endeavor  to  obtain,  by  gift  from  the 

10  owner,  an  archival  quality  copy  of  an  original  version  of 

1 1  each  film  included  in  the  National  Film  Registry.  Wherev- 

12  er  possible,  the  Librarian  shall  endeavor  to  obtain  the  best 

13  surviving  materials,  including  preprint  materials. 

14  (b)  Additional  Materials. — The  Librarian  shall 

15  endeavor  to  obtain,  for  educational  and  research  purposes, 

16  additional  materials  related  to  each  film  included  in  the 

17  National  Film  Registry,  such  as  background  materials, 

18  production  reports,  shooting  scripts  (including  continuity 

19  scripts)  and  other  similar  materials. 

20  (c)  Property  of  United  States. — All  copies  of 

21  films  on  the  National  Film  Registry  that  are  received  by 

22  the  Librarian  and  other  materials  received  by  the  Librari- 

23  an  under  subsection  (b)  shall  become  the  property  of  the 

24  United  States  Government,  except  that  nothing  in  this 
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1  subsection  shall  affect  the  rights  of  owners  of  copyright 

2  under  title  17,  United  States  Code. 

3  (d)  National  Film  Registry  Collection.— All 

4  copies  of  films  on  the  National  Film  Registry  that  are  re- 

5  ceived  by  the  Librarian  and  all  materials  received  by  the 

6  Librarian  under  subsection  (b)  shall  be  maintained  in  a 

7  special  collection  in  the  Library  of  Congress  to  be  known 

8  as  the  "National  Film  Registry  Collection  of  the  Library 

9  of  Congress".  The  Librarian  shall,  by  regulation,  and  in 

10  accordance  with  title  17,  United  States  Code,  provide  for 

11  reasonable  access  to  films  in  such  collection  for  scholarly 

12  and  research  purposes. 

1 3  SEC,  308.  SE*X  OF  THE  NATIONAL  FILM  REGISTRY. 

14  (a)  USE  of  the  Seal.— No  person  shall  knowingly 

15  distribute  or  exhibit  to  the  public  a  version  of  a  film  which 

16  bears  a  seal  described  in  section  304(a)(2)(C)  if  such 

17  film- 
ic (1)  is  not  included  in  the  National  Film  Regis- 

19  try;  or 

20  (2)  is  included  in  the  National  Film  Registry, 

21  but  such  copy  was  not  examined  and  approved  for 

22  the  use  of  the  seal  by  the  Librarian  under  section 

23  304(a)(2)(C). 

24  (b)  Effective  Date  of  the  Seal.— The  use  of  the 

25  seal  described  in  section  304(a)(2)(C)  shall  be  effective  for 
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1  each  film  after  the  Librarian  publishes  in  the  Federal  Reg- 

2  ister  the  name  of  that  film  as  selected  for  inclusion  in  the 

3  National  Film  Registry. 

4  SEC.  309.  REMEDIES. 

5  (a)  Jurisdiction  and  Standing. — The  several  dis- 

6  trict  courts  of  the  United  States  shall  have  jurisdiction, 

7  for  cause  shown,  to  prevent  and  restrain  violations  of  sec- 

8  tion  8(a)  upon  the  application  of  the  Librarian  to  the  At- 

9  torney  General  of  the  United  States. 

10  (b)  Relief— (1)  Except  as  provided  in  paragraph 

1 1  (2),  relief  for  a  violation  of  section  308(a)  shall  be  limited 

12  to  the  removal  of  the  seal  of  the  National  Film  Registry 

1 3  from  the  film  involved  in  the  violation. 

14  (2)  In  the  case  in  which  the  Librarian  finds  a  pattern 

15  or  practice  of  the  willful  violation  of  section  308(a),  the 

16  United  States  district  courts  may  order  a  civil  fine  of  not 

17  more  than  $10,000  and  appropriate  injunctive  relief. 

1 8  SEC.  310.  LIMITATIONS  OF  REMEDIES. 

19  The  remedies  provided  in  section  309  shall  be  the  ex- 

20  elusive  remedies  under  this  Act,  or  any  other  Federal  or 

21  State  law,  regarding  the  use  of  the  seal  described  in  sec- 

22  tion  304(a)(2)(C). 
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1  SEC.  311.  STAFF  OF  BOARD;  EXPERTS  AND  CONSULTANTS. 

2  (a)  Staff.— The  Librarian  may  cppoint  and  fix  the 

3  pay  of  such  personnel  as  the  Librarian  considers  appropri- 

4  ate. 

5  (b)  Experts  and  Consultants.— The  Librarian 

6  may  procure  temporary  and  intermittent  services  under 

7  section  3109(b)  of  title  5,  United  States  Code,  but  at  rates 

8  for  individuals  not  to  exceed  the  daily  equivalent  of  the 

9  maximum  rate  of  basic  pay  payable  for  GS-15  of  the  Gen- 

10  cral  Schedule.  In  no  case  may  a  member  of  the  Board 

1 1  bo  paid  as  an  expert  or  consultant  under  such  section. 

1 2  SEC.  312.  DEFINITIONS. 

1 3  As  used  in  this  Act — 

14  0)  The  term  "Librarian"  means  the  Librarian 

15  of  Congress. 

16  (2)  The  term  "Board"  means  the  National 

17  Film  Preservation  Board. 

18  (3)  The  term  "film"  means  a  "motion  picture" 

19  as  defined  in  section  101  of  title  17,  United  States 

20  Code,  except  that  such  term  does  not  include  any 

21  work  not  originally  fixed  on  film  stock,  such  as  a 

22  work  fixed  on  videotape  or  laser  disks. 

23  (4)  The  term  "publication"  means  "publica- 

24  lion"  as  defined  in  section  101  of  title  17,  United 

25  States  Code. 
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1  (5)  The  term  "original  and  complete"  means, 

2  with  respect  to  a  film,  the  version  of  the  film  first 

3  published,  or  as  complete  a  version  as  the  bona  fide 

4  preservation  and  restoration  activities  by  the  Librar- 

5  ian   or   an   archive   acting   pursuant   to  section 

6  304(a)(2)(D)  can  compile  in  those  cases  where  the 

7  original  material  has  been  irretrievably  lost. 

8  SEC.  313.  AUTHORIZATION  OF  APPROPRIATIONS. 

9  There  are  authorized  to  be  appropriated  to  the  Li- 

10  brarian  such  sums  as  may  be  necessary  to  carry  out  the 

1 1  purposes  of  this  Act. 

12  SEC.  314.  STUDY  BY  THE  LIBRARIAN. 

13  (a)  Study. — The  Librarian,  after  consultation  with 

14  the  Board,  shall  conduct  a  study  on  the  current  state  of 

15  film  preservation  and  restoration  activities,  including  the 

16  activities  of  the  Library  of  Congress  and  the  other  major 

17  film  archives  in  the  United  States.  The  Librarian  shall, 

18  in  conducting  the  study,  consult  with  film  archivists,  edu- 

19  cators  and  historians,  copyright  owners,  film  industry  rep- 

20  resentatives,  including  those  involved  in  the  preservation 

21  of  film,  and  others  involved  in  activities  related  to  film 

22  preservation. 

23  (b)  Report. — Not  later  than  1  year  after  the  date 

24  of  the  enactment  of  this  Act,  the  Librarian  shall  submit 
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1  to  the  Congress  a  report  containing  the  results  of  the 

2  study  conducted  under  subsection  (a). 

3  SEC.  315.  EFFECTIVE  DATE. 

4  The  provisions  of  this  Act  shall  be  effective  until  Sep- 

5  tember  30,  1997.  The  provisions  of  this  Act  shall  apply 

6  to  any  copy  of  any  film,  including  those  copies  of  films 

7  selected  for  inclusion  in  the  National  Film  Registry  under 

8  the  National  Film  Preservation  Act  of  1988,  except  that 

9  any  film  so  selected  under  such  Act  shall  be  deemed  to 

10  have  been  selected  for  the  National  Film  Registry  under 

1 1  this  Act. 

12  SEC.  316.  REPEAL. 

13  The  National  Film  Preservation  Act  of  1988  (2 

14  U.S.G.  178  and  following)  is  repealed. 

O 
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Mr.  HUGHES.  Title  I  addresses  a  very  important  element  of  copy- 
right law  of  the  United  States,  the  fair  use  privilege.  Under  our 
law,  copyright  holders  are  entitled  to  certain  statutorily  delineated 
exclusive  rights.  These  include  rights  of  reproduction,  distribution, 
performance,  and  preparation  of  derivative  works. 

In  their  totality,  these  broad  exclusive  rights  constitute  the  port- 
folio of  proprietary  rights  which  our  law  grants  'jo  holders  of  copy- 
right. 

These  exclusive  rights  are  spelled  out  in  section  106  of  title  17, 
the  copyright  title  of  the  U.S.  Code.  Section  106  is  followed  by  14 
sections  which  consist  of  exceptions  to  these  exclusive  rights. 

Thirteen  of  these  sections  spell  out  specific  narrow  exceptions  to 
the  general  rule  of  exclusive  rights.  They  relate  to  matters  such  as 
library  photocopying,  making  of  backup  copies  of  computer  pro- 
grams, rights  of  lawful  owners  of  individual  copies  of  copyrighted 
material  to  sell  those  copies,  and  compulsory  licensing  for  cable  tel- 
evision and  for  juke  box  operators. 

One  section — section  107,  which  is  the  subject  of  the  legislation 
before  us — is  a  broad  generic  exception,  under  which  limited  "fair 
use"  of  copyrighted  works  is  permitted  without  approval  or  pay- 
ment to  the  copyright  holder. 

Section  107  differs  from  the  other  exceptions  not  only  in  its 
scope,  but  also  in  that  it  is  a  judicially  created  exception.  The  oth- 
ers are  all  creatures  of  statute.  Though  now  embodied  in  the  1976 
Copyright  Revision  Act,  fair  use  continues  to  be  a  judicially  admin- 
istered doctrine,  as  you  know. 

It  is  important  to  keep  these  facts  in  mind  as  we  consider 
amendments  to  the  fair  use  exception.  Almo^  &  200  years  of  English 
and  American  common  law  were  given  statutory  expression  a  short 
15  years  ago.  At  that  time,  our  purpose  was  not  to  reform  the  law, 
but  to  restate  it.  We  should  not  hastily  disrupt  that  stability. 

The  fair  use  exception  is  driven  by  the  same  principle  which 
forms  the  basis  of  the  exclusive  rights  to  which  it  is  an  exception: 
the  promotion  of  the  public  interest. 

Just  as  it  is  in  the  public  interest  to  encourage  creation  by  offer- 
,  ing  economic  incentives  to  authors  and  inventors,  it  is  also  in  the 
public  interest  to  permit  limited  free  use  of  protected  material.  Our 
law  gives  examples  of  purposes  for  which  exceptions  might  be 
made — "criticism,  comment,  news  reporting,  teaching,  scholarship, 
or  research."  It  then  sets  out  four  factors  which  courts  have  devel- 
oped to  assess  fair  use  claims  raised  in  defense  of  infringement 
charges. 

One  of  those  factors  is  "the  nature  of  the  copyrighted  work."  One 
consideration  in  evaluating  the  nature  of  the  work  is  whether  the 
copyrighted  work  is  published  or  unpublished.  Examples  of 
unpublished  works  include  works  intended  for  publication,  but  not 
yet  published,  as  well  as  works  which  the  author  has  not  yet,  and 
may  never,  choose  to  publish.  Personal  letters  are  frequently  in 
that  category. 

The  treatment  of  unpublished  works  has  been  a  prominent  fea- 
ture in  recent  court  decisions  involving  biographies  of  writer  J.D. 
Salinger  and  L.  Ron  Hubbard,  founder  of  the  Church  of  Scien- 
tology. 
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These  decisions  have  reportedly  had  a  tremendously  chilling  ef- 
fect on  the  willingness  of  publishers  and  producers  to  distribute 
works  which  utilize  unpublished  works  as  source  material.  The  liti- 
gation known  as  the  New  Era  case,  which  involved  an  unauthor- 
ized biography  of  L.  Ron  Hubbard,  has  caused  the  most  problems. 

Unpublished  works  have  traditionally  been  less  susceptible  to 
fair  use  claims.  However,  language  in  the  New  Era  case  is  being 
interpreted  to  constitute  a  virtual  per  se  rule,  under  which  no  fair 
use  would  be  permitted. 

As  a  result  of  the  shock  waves  that  these  legal  developments 
have  sent  through  the  publishing  community,  biographies  which 
quote  from  letters  and  diaries  of  famous  persons  have  been  sup- 
pressed or  forced  to  undergo  major  rewrite  when  those  persons  or 
their  heirs  refuse  to  grant  permission  to  use  such  material.  News 
reporting  and  critical  analysis  of  historical  and  contemporary 
events,  in  both  print  and  broadcast  media,  are  in  similar  turmoil 
over  what  material  may  and  may  not  be  used,  and  how  it  may  be 
used. 

After  reading  these  cases,  I  understood  why  lawyers  are  advising 
their  clients  that  reliance  on  the  fair  use  defense  has  become  very 
risky  in  these  circumstances.  It  is  made  particularly  risky  because 
these  same  decisions  which  weaken,  if  not  eliminate,  the  fair  use 
defense  also  seem  to  strengthen  the  sanctions  imposed  when  a  pub- 
lisher makes  the  wrong  fair  use  call.  I  refer  in  particular  to  the 
suggestion  in  these  cases  that  not  only  monetary  damages,  but  in- 
junctive relief  is  more  or  less  automatic. 

This  is  not  the  first  time  that  the  Congress  has  been  called  upon 
to  legislatively  repudiate  court  decisions  interpreting  public  policy 
enunciated  in  earlier  congressional  enactments. 

In  fact,  it  occurs  with  sufficient  frequency  that  this  committee 
has  developed  its  own  informal  guidelines  on  such  legislation. 

Frankly,  some  of  these  guidelines  have  not  been  met  in  the 
present  circumstance.  Most  significantly,  the  situation  does  not  in- 
volve a  definitive  ruling  of  the  Supreme  Court  which  is  in  conflict 
with  congressional  policy.  Nor  do  we  have  a  "split  in  the  circuits," 
a  phenomenon  which  is  ordinarily  a  stepping  stone  to  a  ruling  of 
the  Supreme  Court — not  to  congressional  intervention  to  resolve 
the  conflict  in  the  circuits. 

Nevertheless,  I  am  convinced  that  the  situation  calls  for  careful 
congressional  examination  to  determine  if  legislative  clarification  is 
needed. 

First,  the  court  decisions  negatively  impact  on  fundamental  in- 
terests historically  recognized  in  fair  use  analysis — serious  works  of 
scholarship,  criticism,  teaching,  and  news  reporting.  To  the  extent 
they  appear  to  enunciate  a  per  se  rule  against  any  fair  use  of 
unpublished  works,  they  ipso  facto  depart  from  the  multiple  factor 
case-by-case  analysis  long  recognized  by  courts  and  endorsed  by  the 
Congress  in  the  1976  codification. 

Second,  the  absence  of  a  split  of  the  circuits  may  be  due  in  large 
part  to  concentration  of  the  print  and  electronic  publishing  indus- 
tries in  the  second  circuit.  Plaintiffs  choose  the  venue,  and  can  be 
expected  to  gravitate  toward  the  second  circuit  and  its  favorable 
law. 
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Third,  if  an  early  end  to  the  legal  turmoil  and  economic  disrup- 
tion is  readily  available  and  widely  accepted,  it  may  be  in  the  pub- 
lic interest  to  move  toward  that  solution. 

In  this  regard,  I  want  to  point  out  that  the  legislative  proposal 
before  us  is  one  that  has  been  recommended  by  parties  in  interest 
who,  in  the  last  Congress,  were  unable  to  agree  on  a  solution. 

It  remains  the  responsibility  of  the  Congress  to  make  the  final 
decision  on  whether  amendment  is  necessary  and  the  form  that  it 
should  take,  nonetheless,  agreement  by  formerly  disagreeing  major 
parties  in  interest  is  a  positive  development,  one  that,  in  this  situa- 
tion, deserves  our  serious  consideration. 

I  now  recognize  the  ranking  Republican  member,  the  gentleman 
from  California,  for  any  opening  remarks  that  he  may  have. 

Mr.  Moorhead.  Thank  you,  Mr.  Chairman.  You  have  done  an 
outstanding  job  in  outlining  the  fair  use  issue  and  the  difficulties 
that  historians,  researchers,  biographers,  and  others  have  had  with 
that  particular  problem. 

Last  year  when  Senator  Paul  Simon  and  Congressman  Kasten- 
meier  introduced  legislation,  I  was  not  a  cosponsor  of  it,  but  I  nave 
been  carefully  monitoring  the  situation  ever  since.  When  the  102d 
Congress  commenced,  we  waited  for  the  results  of  the  negotiations 
between  interested  parties  to  see  if  an  appropriate  legislative  solu- 
tion could  be  proposed. 

I  was  pleased  when  the  parties  announced  they  had  reached  such 
an  agreement,  and  I  commend  you,  Mr.  Chairman,  for  devoting  2 
days  of  hearings  to  this  important  issue  in  such  a  timely  fashion. 
This  will  allow  the  subcommittee  to  carefully  review  the  com- 
promise language  embodied  in  H.R.  2372  to  ensure  it  strikes  the 
proper  balance  between  historians,  biographers,  and  others  who 
want  to  further  the  important  goals  of  trie  first  amendment  of  the 
copyright  laws  when  they  use  unpublished  works  in  the  legitimate 
interests  of  authors  that  control  the  first  publication  of  their  work. 
I  appreciate  the  difficulties  of  drafting  legislation  in  this  area. 

I  would  like  to  commend  the  various  parties  in  their  efforts  in 
arriving  at  the  current  language.  I  look  forward  to  their  testimony 
today,  Mr.  Chairman. 

Mr.  Hughes.  Thank  you. 

The  gentleman  from  Oklahoma. 

Mr.  Synar.  Thank  you,  Mr.  Chairman.  I  want  to  commend  you 
for  the  expedited  review  you  are  giving  this.  I  think  that  is  impor- 
tant. I  want  to  commend  the  parties  that  have  previously  not  been 
able  to  agree  and  finally  have  come  to  agreement.  I  hope  that  we 
will  review  what  they  have  to  tell  us,  and  hopefully,  we  can  move 
and  make  whatever  adjustments  are  necessary. 

I  think  this  is  a  very  important  issue  which  sometimes  has  been 
overlooked. 

Mr.  Hughes.  Thank  you. 

Any  other  members? 

Let  me  introduce  the  first  panel:  Mr.  Floyd  Abrams,  Ms.  Kati 
Marton,  Mr.  Mark  Morril,  and  Mr.  Kenneth  Vittor.  Mr.  Floyd 
Abrams  is  an  attorney  with  the  law  firm  of  Cahill  Gordon  & 
Reindel  in  New  York  City,  and  is  testifying  on  behalf  of  the  Au- 
thors Guild.  He  is  a  graduate  of  Yale  Law  School  and  has  had  a 
distinguished  career  in  the  private  practice  of  law  and  a  distin- 
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guished  teaching  career  at  the  same  time.  He  lias  also  published 
numerous  articles. 

Our  second  panelist  is  Ms.  Kati  Marton,  who  is  an  author  and 
journalist.  She  lived  in  and  reported  from  the  Far  East  in  a  career 
spanning  nearly  two  decades.  Her  latest  book  was  published  in 
September  1990,  and  the  film  version  is  now  under  production. 

Our  third  panelist  is  Mr.  Mark  Morril,  senior  vice  president  and 
general  counsel  for  Simon  &  Schuster.  He  is  testifying  on  behalf  of 
the  Association  of  American  Publishers.  He  is  a  graduate  of  Colum- 
bia Law  School.  He  worked  as  a  staff  attorney  in  a  public  interest 
law  firm  and  was  in  private  practice  in  New  York  City  most  re- 
cently with  Kay  Collyer  &  Boose. 

Our  final  panelist  is  Mr.  Kenneth  Vittor,  vice  president  and  asso- 
ciate general  counsel,  McGraw-Hill,  Inc.,  testifying  on  behalf  of  the 
Magazine  Publishers  of  America.  He  is  a  graduate  of  the  Univer- 
sity of  Chicago  Law  School  and  is  the  author  of  an  article  entitled 
Fair  Use  of  Unpublished  Materials:  Widow  Censors',  Copyright 
and  the  First  Amendment'"  which  was  published  in  the  fall  of  1989 
in  the  American  Bar  Association's  Communications  Lawyer. 

We  welcome  the  panelists  today.  If  you  will  come  forward  and 
take  your  seats,  we  have  your  statements  which  we  have  all  read. 
They  are  excellent;  they  are  extensive,  and  without  objection,  I  am 
going  to  make  them  a  part  of  the  record,  in  full.  I  am  going  to  ask 
you  to  summarize  for  us.  You  will  have  a  few  minutes  to  flunk  in 
terms  of  how  you  will  summarize,  but  we  will  try  to  hold  the  state- 
ments to  5  minutes,  because  we  have  two  panels,  we  have  a  lot  of 
questions,  and  we  will  have  perhaps  a  number  of  members  here  to 
ask  questions. 

With  that,  I  am  going  to  recess  for  10  minutes  to  catch  our  vote, 
and  come  back  ancltake  your  testimony.  The  subcommittee  stands 
in  recess. 

[Recess.] 

Mr.  HUGHES.  The  subcommittee  will  come  to  order. 
Mr.  Abrams,  welcome. 

STATEMENT  OF  FLOYD  ABRAMS,  ESQ.,  CAHILL  GORDON  & 
REINDEL,  ON  BEHALF  OF  THE  AUTHORS  GUILD 

Mr.  ABRAMS.  Thank  you,  Mr.  Chairman.  Thanks  very  much  for 
the  opportunity  to  appear  here  today.  Thanks  very  much  for  sched- 
uling these  hearings  so  very  promptly.  I  do  want  to  thank  you  and 
Representative  Moorhead  for  introducing  H.R.  2372,  which  I  ap- 
pear here  this  morning  to  testify  in  favor  of  on  behalf  of  the  Au- 
thors Guild. 

The  Authors  Guild  is  a  major  national  society  of  professional  au- 
thors in  this  country.  It  has  over  6500  members,  and  one  of  the 
things  it  does  that  is  most  important  is  to  represent  the  views  of 
its  members  in  situations  such  as  this  in  which  they  are  so  ad- 
versely impacted  by  the  current  state  of  the  law. 

Many  of  us  in  this  room,  Mr.  Chairman,  have  worked  very  hard 
for  good  parts  of  the  last  year  in  trying  to  resolve  the  differences 
that  divided  us  from  individuals  and  industries  that  opposed  legis- 
lation last  year.  We  have  now,  as  you  have  said,  come  up  with  our 
proposed  compromise,  and  it  now  falls  to  you  to  decide  what  to  do 
with  that. 
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What  we  were  trying  to  do  was  to  solve  a  problem,  and  to  put 
it  as  plainly  as  I  can  and  maybe  focusing  a  little  too  much  on  my 
own  role  as  a  practicing  lawyer,  the  problem  is  this:  A  lawyer  such 
as  myself,  that  represents  newspapers,  publishers,  authors,  and  the 
like,  when  confronted  with  a  historian  or  biographer  or  journalist 
who  wanted  to  quote  from  any  letter,  any  diary,  any  memorandum 
not  previously  published,  haa  to  tell  him  or  her  "either  you  can't 
do  that  or,  if  you  do  that,  you  will  run  enormous  legal  risKs."  That 
comes  about  as  a  result  of  these  two  second  circuit  cases  that  you 
referred  to  earlier. 

We  think  the  solution  that  we  offer  you  is  extremely  modest  in 
scope.  It  does  not  allow  wholesale  quotations  from  unpublished 
works,  but  only  quotations  in  such  limited  amount  as  historically 
have  been  deemed,  quote,  fair,  unquote.  It  does  not  equate  quota- 
tions from  unpublisned  works  with  quotations  from  published 
works,  providing  instead  that  the  fact  that  a  work  is  unpublished 
is  an  important  factor  tending  to  weigh  against  a  finding  of  fair 
use,  but  only  that,  only  tending  to  weigh  against  a  finding  of  fair 
use — not  determining  in  and  of  itself  that  a  use  is  unfair,  not  pre- 
cluding the  courts  from  looking  at  all  four  factors  set  forth  in  sec- 
tion 107,  as  the  courts  determine  whether  a  use  is  fair  or  unfair. 

In  fact,  it  would  leave  open  to  a  judge  in  a  particular  case  to  find 
that  the  unpublished  nature  of  a  particular  work — a  hidden  presi- 
dential letter,  a  diary  entry  of  a  prominent  subject  of  a  diary — may 
tend  to  weigh  in  favor  of  fair  use.  But  as  a  general  matter,  it  will 
weigh  against  it. 

The  Salinger  and  New  Era  cases  of  the  second  circuit  have  gone 
very  far  indeed  toward  sending  a  message  that  no  lawyer  can  avoid 
and  no  author  cannot  but  therefore  be  adversely  affected  by.  The 
reading,  if  I  may  presume  to  speak  for  the  bar,  that  we  have  given 
these  cases  is  not  particularly  risk  adverse.  It  is  not  born  out  of  ti- 
midity; it  is  not  born  out  of  an  effort  always  to  avoid  any  potential 
risk  for  our  clients.  We  know  we  cannot  do  that.  It  comes  directly 
from  the  language  of  the  rulings  of  the  second  circuit  and  the  inter- 
pretation the  second  circuit  has  given  to  the  Harper  &  Row  case 
of  the  Supreme  Court, 

The  language  of  the  Circuit  is  worth  repeating.  In  the  Salinger 
case,  the  second  circuit  said  that  unpublished  works  "normally 
enjoy  complete  protection  against  copying."  The  question  is,  do  we 
really  want  that  to  be  the  law,  complete  protection,  normally,  in  all 
cases,  every  single  word,  not  the  slightest  quotation? 

In  New  Era,  referring  back  to  Salinger,  the  Court  said  that  even 
"a  small . . .  body  of  unpublished  material  cannot  pass  the  fair  use 
test,  given  the  strong  presumption  against  fair  use  of  unpublished 
works."  With  language  such  as  this  from  the  circuit,  in  which,  as 
you  rightly  pointed  out,  most  of  the  publishing,  broadcasting,  mag- 
azine industries  of  this  country  are  centered,  we  have  no  choice  as 
lawyers  but  to  tell  our  clients  that  either  they  can't  publish  things 
that  they  historically  have  understood  they  could  publish,  or  if  they 
do  publish  it,  they  publish  at  their  peril. 

One  of  the  main  reasons  for  this  is  that  the  court  has  so 
overread,  in  our  view,  the  Harper  &  Row  decision  as  to  make  the 
unpublished  character  of  a  work  in  and  of  itself  determinative,  not 
just  as  to  one  of  the  four  fair  use  factors,  but  as  to  all  of  them.  And, 
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in  particular,  they  have  moved  with  extraordinary  rapidity  from 
saying  that  the  fact  that  a  work  is  unpublished  affects  or  governs 
in  some  cases  factor  two,  to  having  it  therefore  govern  on  factor 
four,  the  issue  of  whether  the  publication  interferes  with  the  mar- 
ketability of  the  initial  author's  work. 

All  we  want  to  do  is  to  permit  the  courts,  to  encourage  the 
courts,  to  tell  the  courts  that  they  have  to  consider  all  four  fair  use 
factors,  that  the  unpublished  nature  of  a  work  is  not  a  trump  card 
to  be  played  which  ends  all  consideration  of  the  equities  in  the  case 
and  of  how  the  balance  should  be  struck  amongst  all  four  fair  use 
factors.  The  language  of  the  second  circuit  is  not  some  stray  dictum 
which  found  its  way  into  those  opinions;  they  are  at  the  heart  of 
those  opinions. 

Finally,  Mr.  Chairman,  I  would  just  add  that  there  has  been 
some  criticism  on  occasion,  and  last  year  I  recalled  it  when  I  testi- 
He?'  torany  legislation  on  the  grounds  it  might  interfere  with  the 
right  of  privacy.  We  have  privacy  laws.  States  have  privacy  laws 
to  the  extent  they  are  needed  and  are  constitutional.  The  States 
are  perfectly  free  to  enact  laws  designed  to  protect  people's  privacy. 

It  has  also  been  said  that  this  bill  would  interfere  with  the  right 
of  first  publication.  Fair  use  always  interferes  by  its  nature  with 
the  monopoly  right  that  the  Copyright  Act  gives  to  authors,  but 
there  is  nothing  in  the  law  now,  on  its  face,  which  says  there  is 
no  fair  use  with  respect  to  first  publication.  In  fact,  a  plain  reading 
of  the  law  would  lead  to  quite  the  opposite  conclusion. 

I  say  in  conclusion,  Mr.  Chairman,  that  this  is  a  narrow  and  fo- 
cused compromise  which  we  offer  to  you.  We  think  it  deals  with  the 
problem  which  brings  us  here  today,  and  we  urge  you  to  adopt  it. 

Thank  you  very  much. 

Mr.  HUGHES.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Abrams  follows:] 
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Prepared  Statement  of  Floyd  Abrams,  Esq.,  Cahill  Gordon  & 
Reindel,  on  Behalf  of  the  Authors  Guild 

Mr.  Chairman  and  distinguished  members  of  this  Com- 
mittee:    at  your  invitation,   I  appear  today  on  behalf  of  the 
Authors  Guild,   Inc.   to  testify  in  support  of  H.R.   2372,  legis- 
lation designed  to  assure  that  well-established  principles  of 
fair  use  set  forth  in  the  Copyright  Act  are  not  abandoned  in 
all  cases  in  which  quotations  are  made  from  letters,  diaries 
and  other  unpublished  works.     The  Authors  Guild  is  the  major 
national  society  of  professional  authors,  representing  more 
than  6,500  members  throughout  the  nation.     One  of  the  Guild's 
principal  purposes  is  to  express  its  members '  views  in  cases 
involving  fundamental  questions  of  both  freedom  of  expression 
and  copyright  law. 

The  legislation  in  question  is  modest   in  scope.  It 
would  not  allow  wholesale  quotations  from  unpublished  works  but 
only  the  limited  amount  historically  deemed  "fair"  under  the 
Act.     It  would  not  equate  quotations  from  unpublished  works 
with  those  from  published  works,  providing  instead  that  the 
unpublished  nature  of  the  quoted  from  work  was  an  important 
factor  tending  to  weigh  against  a  finding  of  fair  use.     But  it 
is  that  and  no  more.     Sometimes  the  unpublished  nature  of  work 

a  hidden  Presidential  letter,  a  diary  entry  of  a  prominent 
subject  of  a  biography  will  tend  to  weigh  in  favor  of  fair 
use.     And  always  fair  use  will  be  determined  not  alone  on  the 
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basis  of  its  unpublished  nature,   but  on  the  basis  of  due  con- 
sideration being  given  to  all  four  fair  use  factors  set  forth 
in  Section  107  of  the  Copyright  Act  without  ignoring  the  impor- 
tance traditionally  afforded  to  those  other  factors. 

Let  me  say  one  thing  that  should  be  obvious  at  the 
outset:     the  Authors  Guild  and  all  authors  well  understand  that 
the  Copyright  Act  exists  to  protect  them.     In  fact,   the  proper- 
application  of  the  Copyright  Law  assists  authors        and  ulti- 
mately the  public  —  by  protecting  creative  works  from  unautho- 
rized copying  and  by  giving  authors  an  economic  incentive  to 
create  those  works.     Properly  enforced,   then,   the  Copyright  Law 
serves  the  interests  of  authors  and  readers  alike. 

However,   in  two  cases  decided  by  the  Court  of  Appeals 
for  the  Second  Circuit  in  recent  years,  Salinger  v.  Random 
House,   Inc.,   811  F.2d  90  (2d  Cir.   1987)   ( "Salinger" )  and  New 
Era  Publications  International  v.  Henry  Holt  &  Co . , 
("Hubbard**),   873  F.2d  576   (2d  Cir.   1989)  rehearing  denied,  884 
F.2d  659  (2d  Cir.    1989),  cert,   denied,    110  S.  Ct.    1168  (1990), 
it  has  been  suggested  that  the  fair  use  doctrine  has  such  lim- 
ited application  when  unpublished  source  material   (such  as  let- 
ters, diaries  or  journals)   is  quoted  from  that  the  doctrine  is 
all  but  irrelevant  in  those  cases. 
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These  decisions  have  had  an  intensely  practical 
effect:     as  a  direct  result  of  them,  historians,  biographers 
and  journalists  are  now  being  told  by  lawyers         not  unlike  me 
--  that  they  either  may  not  quote  at  all  from  unpublished  writ- 
ings or  that  their  quotations  must  be  so  limited  in  scope  as  to 
make  it  impossible  to  convey  the  tone  and  flavor  of  the  indi- 
viduals they  are  writing  about.     Such  legal  advice  is  not  sim- 
ply the  efforts  of  risk-averse  lawyers  to  avoid  eny  possibility 
of  liability  for  their  clients;   it  is  based  upon  a  reading  of 
recent  judicial  rulings  which  is  not  only  plausible  but 
unavoidable.     The  journalist  who  wishes  to  quote  from  a  previ- 
ously unpublished  memorandum  of  a  formerly  high-ranking  offi- 
cial does  so  at  his  peril  and  that  of  his  newspaper;   the  biog- 
rapher who  wishes  to  quote  from  letters  of  his  subject  may  not 
rJo  so  unless  the  subject  approves   (an  unlikely  event  with 
respect  to  any  critical  biography)  or  if  the  biographer  and  his 
publisher  are  willing  to  risk  the  soaring  costs  of  litigation. 

In  testimony  on  this  topic  last  year,  Taylor  Branch, 
author  of  the  Pulitzer  Prize  winning  biography  of  Martin  Luthtr 
King  entitled  "Parting  the  Waters,"  illustrated  his  need  to 
quote  from  unpublished  materials  and  his  concerns  about  recent 
legal  developments  this  way: 
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"History  is  written  by  weaving  together  the  varied 
historical  sources  which  a  writer  can  find;  quoting 
or  paraphrasing  at  modest  length  from  the  rich  ore 
of  available  historical  sources  {regardless  of 
whether  they  are  published,  or  disseminated,  or 
unpublished)  has  always  been  an  essential  tool  for 
providing  intimacy,   immediacy,   and  ambience  —  i.e., 
the  truth.     Such  quotations  are  indispensable  to 
enabling  readers  fully  to  imagine  and  to  understand 
long-ago  events. 

"Dry  facts  can  generally  be  mined  from  sources 
without  quoting  or  paraphrasing,   but  the  harder 
challenge  of  vividly  recreating  a  period,  of  animat- 
ing historical  figures,   high  and  low,   so  the'  their 
passions  and  struggles  and  motives  come  alive,  can 
hardly  be  met  without  some  direct  reliance  on  the 
revealing  words  and  phrases  and  metaphors  used  by 
history's  participants.     Unfortunately,   the  telling 
phrases  that  have  no  substitutes  are  not  always 
neatly  segregated  into  published  secondary  works  or 
collections  of  sources.     More  often,   they  are  found 
in  local  historical  society  archives,   in  the  records 
of  community  or  public  interest  groups  like  local 
NAACP  chapters,  or  in  documents  lying  in  libraries 
or  archives  or  government  files. 

"My  work  convinces  me  ever  more  strongly  that 
unpublished  material  provides  far  more  than  a  gar- 
nish or  decoration  for  historical  studies.  Such 
'hidden'  materials  are  essential  to  the  heart  of  the 
story  itself,  especially  in  what  I  have  come  to  call 
cross-cultural  narrative  —  the  perceived  and 
unperceived  interaction  of  isolated  racial,  social, 
or  professional  cultures.     It  shocked  me  to  discov- 
ery that  Dr.   King  —  far  from  being  the  comfortable 
choice  of  most  of  his  fellow  black  Baptist  preachers 
—  was  almost  literally  excommunicated  from  the 
national  convention  in  which  his  father  and  grand- 
father had  established  the  power  of  the  King  family. 
This  expulsion  was  a  major  blow  to  King  personally, 
and  a  major  turning  point  in  his  career,   and  yet  not 
a  word  of  the  event  appeared  in  the  standard  pub- 
lished sources,  then  or  later.     The  world  of  black 
preachers  was  invisible  to  the  dominant  culture,  and 
therefore  even  the  fame  of  Dr.   King  could  not  put 
this  crisis  on  the  historical  record.     To  convey  the 
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feel  of  the  church  controversy,    I  quoted  a  letter 
from  wyatt  walker:     "The  smoke  has  cleared,  and  evil 
is  once  more  strongly  entrenched  upon  the  throne." 
Under  the  Hew  Era  ruling,    it  would  have  been  dan- 
gerous to  use  the  quotation  and  perhaps  impossible 
to  reconstruct  the  episode  itself. 

"The  entire  first  chapter  of  Farting  the 
waters ,  about  the  background  of  King's  church  world 
as  seen  through  the  life  of  Dr.  Vernon  Johns,  was 
based  on  unpublished  materials.     This  was  because 
Johns  remained        unjustly,    I  believe        an  invis- 
ible person  in  the  published  references.     Nearly  the 
whole  texture        black  history  was  lost  for  that 
pori^d ,   and  requ i red  unpubl ished  materials  as  a 
starting  point.     To  convey  the  sense  of  the  rela- 
tionship between  Dr.   King  and  Malcolm  X,    I  quoted 
only  the  first  three  words  from  th^  brush-off  lettei. 
Dr.   King  instructed  his  secretary  to  write: 

Dr.   Mr.   X.'     To  convey  one  point  about  the  breadth 
of  religious  discussion  in  King's  student  years,  I 
quoted  the  pompous   letter  of  a  preacher  concerning 
the  eminent  theologian  Paul  Tillich  (about  whom  King 
wrote  his  Ph. J.  dissertation):      'Tillich  is  all  wet 

,    ,    .    .     There  is  no  "being  itself."' 

"In  my  work  experience,   such  blind  spots  in  the 
published  record  extended  far  beyond  Dr.  King's 
life.     To  recreate  the  origins  of  the  Mississippi 
voting  rights  project,  which  led  five  years  later  to 
the   1965  Voting  Rights  Act,    I  quoted  the  1960  reply 
of  a  young  volunteer  to  Bob  Moses,   then  a  new  stu- 
dent leader:      'I  cannot  believe  your  letters   ...  I 
got  so  excited  that  things  almost  happened  to  my 
kidneys.     This  voter  registration  project  is  IT:' 
Under  the  new  rulings  such  a  letter  might  well  have 
been  out  of  bounds.     Similarly,   I  may  have  lost  the 
telling  eyewitness  reaction  of  John  Doar  to  one  of 
the  Freedom  Ride  beatings  in  1961:      'Oh,   there  are 
fists,   punching!     A  bunch  of  men  led  by  a  guy  with  a 
bleeding  face  are  beating  them.     There  are  no  cops. 
Its  terrible!     It's  terrible!'     Those  of  you  who 
know  the  taciturn,  composed  John  Doar  personally  can 
appreciate  how  revealing  this  quotation  is.     It  came 
from  the  private  papers'of  Ed  Guthman,  who  came  into 
possession  of  notes  taken  by  a  secretary  overhearing 
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a  phone  conversation  between  Doar  in  Alabama  and 
Burke  Marshall   in  Washington." 

Mr.   Branch's  comments  not  only  indicate  the  essenti- 
ality to  authors  of  some  ability  to  quote  from  unpublished 
materials;   they  also  suggest  an  often  overlooked  limitation  on 
the  scope  of  what  is  at  issue  here.     It  is  not  the  right  to 
quote  indiscriminately  from  unpublished  works.     On  the  con- 
trary,  it   is  whether  even  a  modest  but   "fair"  use  may  be  made 
of  such  material        or  whether  any  use,   even  if  brief  and  even 
if   it  does  not  diminish  the  value  of  the  work  quoted  from,  must 
be  viewed  as  unfair.     what  the  Sec  .id  Circuit  has  done  is  to 
interpret  the  opinion  of  the  Supreme  Court  in  Harper  S,  Row, 

v-   Nation  Enterprises,   4?  1  U.S.   539   f  1985 )   so  as  to  cr^  ,te 
a  virtually  impregnable  presumption  against  deeming  quotation? 
from  unpublished  works  to  be  fair.     The  language  of  the  Second 
Circuit  is  revealing:     in  its  Salinger  opinion  it  concluded 
that  unpublished  works   "normally  enjoy  complete  protection 
against  copying."     In  New  Era,   that  court  concluded  that  even 
"a  small    .    .    .   body  of  unpublished  material  cannot  pass  the 
fair  use  test,   given  the  strong  presumption  against   fair  use  of 
unpublished  work."     with  language  such  as  this  being  used  to 
articulate  the  law,   it  is  small  wonder  that  the  artistic  and 
publishing  community  is  so  disturbed  by  these  rulings. 
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Analytically,   there  is  even  a  graver  flaw  to  the  Sec- 
ond Circuit's  rulings.     Not  content  with  assuming  that  virtu- 
ally any  use  of  unpublished  material  causes  the  user  to  "lose" 
on  the  second  of  the  four  fair  use  factors  set  forth  in 
Section  107  of  the  Copyright  Act  {the  "nature  of  the  copy- 
righted work"),   the  Second  Circuit  has  moved  quickly  and  all- 
'•ut-automatically  to  a  raling  that  a  party  that  has  lost  on  the 
second  factor  loses  as  well  on  the  critical   fourth  factor  -- 
the  effect  of  the  use  on  the  potential  market  for  the  copy- 
righted work.     I  summed  up  this  development  as  follows  in  my 
testimony  last  July  on  this  topic: 


"From  an  adverse  decision  on  the  second 
factor,    it  is  a  natural        almost  inevitable  -- 
step  under  current  law  for  a  court  to  f ind 
against  the  defendant  on  the  fourth  factor,  the 
effect  of  the  use  on  the  market  for  the  copy- 
righted work  —  which  the  courts  have  consis- 
tently concluded  is   'the  single  most  important 
element  of   fair  use.'     Nation,  471  U.S.   at  566. 
Since  the  crucial  preliminary  question  is 
whether  the  copyright  holder  has  in  fact  exer- 
cised the  right  to  publish,  any  dissemination 
before  he  does  so  will  by  definition  interfere 
with  a  writer's  opportunity  initially  to  pub- 
lish.    In  Salinger,   for  example,   the  Second  Cir- 
cuit noted  that   'the  impairment  of  the  market 
seems  likely  [because  t]he  biography  copies  vir- 
tually all  of  the  most  interesting  passages  of' 
Salinger's  unpublished  letters.     811  F.2d  at  99. 
It  is  not  coincidental  that  in  neither  case 
interpreting  the  Nation  has  the  Second  Circuit 
not  found  some  impairment  of  the  market.  And 
so,   that  fact  that  a  work  is  unpublished  leads 
speedily  —  and  dangerously  easily  --  to  a  rul- 
ing by  rote  in  favor  of  the  plaintiff  on  the 
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critical  fourth  factor.     With  this  victory  in 
hand  --  the  second  factor  plus  the  'most 
important'   fourth  factor        the  plaintiff  cannot 
lose.     And  the  plaintiff  does  not  lose. " 

To  say  this,   I  want  to  emphasize,    is  not  to  say  that 
the  unpublished  character  of  a  quoted  from  work  should  not  be 
deemed  relevant  --  and,   in  fact,  that  it  generally  should  not 
tend  to  weigh  against  a  finding  of  fair  use.     What  is  critical, 
however,   is  that  the  unpublished  nature  of  the  work  quoted  from 
should  only  "tend  to  weigh  against"  a  finding  of   fair  use;  that 
it  should  not,   in  and  of  itself,   require  a   finding  of  unfair 
use;   that  all  four  fair  use  factors  should  be  considered  in  all 
cases;  and  that  the  "most  important"  factor  (as  the  Supreme 
Court  also  said  in  the  Nation  case)   should  remain  the  fourth 
the  effect  of  the  use  of  the  quoted  material  on  the  market. 
The  current  reality,   however,  is  that  as  a  result  of  these 
recent  decisions  one  factor  alone  has  become  the  dominant  and 
even  exclusive  focus  of  judicial  attention  —  the  unpublished 
nature  of  the  quoted  from  work. 

Consider  the  impact  of  such  a  rule  of  law  on  already 

published  works.     James  Reston,  Jr.,  the  author  of  a  recent 

biography,  The  Lone  Star,  dealing  with  the  life  of  John 
Connaily,  has  observed  that; 
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-Since  the  letters   [I  wished  to  quote]  came  from 
opened  files  in  a  presidential  library,   it  felt  as 
if  to  discover  rich,  unpublished  material  in  a  kind 
of  research  coup  was  dangerous;   to  use  it  was  a 
crime.     Good  research  was  a  form  of  entrapment. 
Better  and  safer,   the  law  .    .    .   seemed  to  be  saying, 
that  you  rehash  the  stale  stuff  that  has  already 
appeared  in  print. 

"...   I  was  informed  .    .    .   that  a  hostile 
subject  of  a  biography  could  not  stop  publication 
for  supposed  libel,  but  he  could  enjoin  publication 
for  copyright  infringement.     No  author,   in  my  view, 
could  bear  that  risk   .    .    .    •  " 


Letter,  dated  October  27,    1989,  James  Reston,   Jr.   to  Arthur 
Schlesinger,  Jr. 

For  the  guidance  of  this  Committee,   I  note  only  a  few 
of  the  recent  works  of  history,   biography  and  current  affairs 
which  made  use  of  primary  sources  and  which  could  not  have  been 
written  in  the  same  way  had  the  decision  below  been  ,in  force  at 
an  earlier  time:* 


BOOK 

"A  Bright 
Shining  Lie" 
by  Neil  Sheehan 


PRIZE  WON 
Pulitzer,  1989 


UNPUBLISHED 
MATERIAL  USED 

papers  of  John 
Vann 


1        Arthur  Schlesinger,  Jr.,   recently  observed,    " [ 1 3 f  the  law 
were  this  way  when  I  wrote  the  three  volumes  of    'The  Age 
of  Roosevelt,'   I  might  still  be  two  volumes  short." 
Newsweek,   December  25,    1989,  p.  80. 
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"Parting  the 
"Waters ■ 

by  Taylor  Branch 

"The  Making  of 
the  Atomic  Bomb" 
by  Richard  Rhodes 


"The  Power  Broker" 
by  Robert  Caro 

"Luce  and  His 
Empire, "  by 
W.A.  Swanberg 

"Huey  Long" 
by  T.  Harry 
Wi lliams 


Pulitzer,  1989 


National  Book 
Award,  1987 


Pul itzer,  1975 
Pulitzer,  1973 

Pulitzer,  1970 


papers  of  Martin 
Luther  King ,  Ralph 
Abernathy 

papers  of 
J.  Robert 
Oppenheimer , 
other  scientists 

papers  of 
Robert  Moses 

papers  of 
Henry  Luce 


papers  of 
Huey  Long 


Any  rule  of  law  that  would  jeopardize  the  research 
and  writing  of  some  of  the  great  works  of  modern  American  his- 
tory and  biography  should  be  reconsidered. 

This  legislation  would  do  so  in  a  manner  that  pro- 
tects the  legitimate  rights  of  all.     H.R.   2372  is  a  balanced, 
restrained  and  focused  response  to  a  major  threat  to  the  abil- 
ity of  this  nation's  authors  to  go  about  their  work.     I  urge 
its  adoption. 
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Mr.  Hughes.  Ms.  Marton,  welcome. 

STATEMENT  OF  KATT  MARTON,  AUTHOR,  NEW  YORK  CITY 

Ms.  Marton.  Good  morning.  My  name  is  Kati  Marton,  and  I 
would  like  to  thank  you,  Congressman  Hughes  and  the  members 
of  the  subcommittee,  for  allowing  me  this  opportunity  to  speak  on 
the  critical  issue  of  fair  use  and  in  support  of  H.R.  2372. 

I  am  both  an  author  and  a  journalist.  I  have  come  this  morning 
to  enlist  your  support,  so  that  I  may  continue  to  practice  both  or 
those  professions  in  a  free  and  unfettered  way.  Without  your  help, 
I  and  my  fellow  writers,  who  have  formed  a  Committee  on  Fair 
Use,  including  some  of  America's  most  distinguished  authors  of 
nonfiction  books — David  Halberstam,  J.  Anthony  Lukas,  Arthur 
Schlesinger,  Edmund  Morris,  and  Doris  Kearns — none  of  us  will  be 
able  to  write  histories,  biographies,  or  other  works  of  nonfiction  as 
we  presently  know  them.  Without  a  reasonable  agreement  on  what 
constitutes  the  fair  use  of  unpublished  materials,  we  will  be  re- 
duced to  the  status  of  "court"  biographers,  perpetually  rehashing 
the  same,  safe  old  stories,  fearful  of  breaking  new  ground  lest  we 
become  embroiled  in  debilitating  court  fights.  A  climate  of  fear  and 
uncertainly  now  pervades  my  profession,  a  climate  in  fact  more 
reminiscent  of  a  totalitarian  state  than  one  taking  place  in  the 
home  of  the  first  amendment. 

There  is  an  even  more  dangerous  side  effect  down  the  road  if  we 
do  not  restore  the  practice  of  fair  use  to  its  traditional  place,  the 
place  it  occupied  before  the  restrictions  imposed  by  the  Second  Cir- 
cuit Court  of  Appeals.  If  our  books  do  not  inform,  we  will  be  left 
with  uninformed  citizens.  At  risk  is  the  ability  of  Americans  to 
form  opinions  and  to  make  sound  judgments  on  a  range  of  complex 
issues.  That  is  a  loss  we  can  ill  afford,  as  we  attempt  to  sharpen 
our  competitive  edge  in  the  world. 

It  seems  to  me  inevitable,  however,  that  if  the  increasingly  bur- 
densome restrictions  on  writers'  ability  to  quote  from  unpublished 
letters,  diaries,  and  other  documents  are  not  lifted,  we  will  have 
only  two  sorts  of  biographies  and  histories:  The  authorized  sort, 
which  represents  one  man's  or  one  woman's  exclusive  version  of  his 
or  her  own  life,  and  the  Kitty  Kellev  variety  which,  with  due  re- 
spect to  Ms.  Kelley,  is  not  a  model  of  good  scholarship  or  solid  doc- 
umentation. 

Nor  are  we  going  to  have  many  readers  left.  Why  should  we  if 
we  turn  out  such  mediocre  pap?  For,  at  present,  we  biographers 
and  historians  are  prohibited  from  using  the  pungent  words  used 
by  real  people  in  their  own  correspondence  and  in  their  diaries,  un- 
less they  have  already  appeared  in  other  publications.  Imagine 
having  to  paraphrase  Harry  Truman's  wonderful  expletives.  Or 
Lyndon  Johnson's.  In  one  of  the  court  cases  which  has  led  to  our 

E resent  predicament,  a  case  involving  the  biography  of  L.  Ron  Hub- 
ard,  the  found  of  Scientology,  the  author  was  faulted  for  quoting 
from  a  Hubbard  letter  saying,  'There  are  too  many  Chinks  in 
China."  Paraphrased,  that  would  read,  The  indigenous  population 
of  China  is  too  large."  Not  quite  the  same  in  conveying  Hubbard's 
character,  is  it?  Nor  nearly  as  interesting  for  the  reader  either. 

We  are  having  a  tough  enough  time  these  days  getting  our  books 
read  by  video-mesmerized  Americans,  without  giving  anybody  fur- 
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ther  cause  not  to  read  lively,  interesting,  but  also  solidly  re- 
searched, carefully  documented  works,  which  do  not  rely  on  third- 
hand  information,  secondary  sources,  and  twice-told  tales. 

Under  present  circumstances,  writers  and  publishers  must  navi- 
gate treacherous  and  uncertain  waters  in  their  use  of  heretofore 
unpublished  materials.  Publishers,  ever  more  fearful  of  lawsuits, 
sometimes  setting  absurd  limitations  on  using  unpublished  ma- 
terial. Most  of  the  larger  New  York  publishers  have  set  a  zero  word 
limit.  Not  surprisingly,  a  substantial  number  of  books  are  being 
withheld  from  publication  at  the  authors'  behest,  rather  than  al- 
lowing them  to  be  gutted  to  meet  the  demands  of  the  new  rule  gov- 
erning fair  use  of  unpublished  materials. 

And  yet,  it  is  just  such  unpublished  materials  which  break  new 
ground  for  the  reader,  which  can  startle  and  surprise  and  inform. 
Unpublished  materials  lie  at  the  very  heart  of  investigative  report- 
ing. Without  them,  we  will  be  reduced  to  books  filled  with  the  au- 
thor s  own  conclusions  and  with  shadowy  sources  whose  identify 
must  be  protected.  Far  better  to  let  our  readers  draw  their  own 
conclusions,  be  it  regarding  the  Civil  War  or  the  lives  of  great  or 
not-so-great  Americans,  based  on  as  many  carefully  collected  docu- 
ments as  the  author  is  able  to  reach.  Self-censorship,  which  is  what 
I  and  my  fellow  authors  must  practice  if  the  present  situation  is 
upheld,  is  no  better  than  censorship.  The  first  amendment  was 
meant  to  safeguard  against  both. 

Two  of  my  books,  a  biography  of  Raoul  Wallenberg,  the  Swedish 
diplomat  who  saved  thousands  of  Hungarian  Jews,  and  the  Polk 
Conspiracy,  the  story  of  the  murder  and  coverup  of  CBS  cor- 
respondent George  Polk  would  not  be  the  same  books  without  lib- 
erally drawing  on  heretofore  unpublished  materials.  Without  using 
unpublished  sources  in  the  Polk  Conspiracy,  I  would  not  have  been 
able  to  penetrate  a  40-year-old  thicket  of  official  lies  and  rumors 
and  reach  the  nub  of  a  story:  A  cautionary  tale  about  our  own 
country's  paranoid  behavior  in  the  early  days  of  the  cold  war. 

I  am  a  firm  believer,  as  was  CBS  correspondent  George  Polk  dur- 
ing his  too-brief  lifetime,  that  if  a  democracy  is  to  be  more  than  a 
paper  tiger,  its  constituency  must  be  well  informed,  must  be  able 
to  weigh  and  judge  before  it  makes  its  choices.  The  government  of 
a  few  secretive  men  was  not  the  point  of  the  exercise  called  Amer- 
ica. George  Polk  was  murdered  for  that  sort  of  reporting,  and  for 
not  playing  by  the  rules  of  cold  war  politics.  For  he  maintained 
that  the  reporter's  task  was  to  get  at  the  truth,  even  if  that  didn't 
please  either  his  own  government  or  its  allies.  I  discovered  that  42 
years  after  his  murder,  over  200  official  documents  regarding  this 
case  are  still  classified  under  that  overused  "national  security  cat- 
egory. 

There  was  no  way  I  could  write  anything  but  a  rehash  of  old  ru- 
mors, if  I  had  played  strictly  according  to  the  new  restrictions  on 
fair  use.  I  did  not,  and  fortunately,  my  publisher  was  courageous 
enough  to  risk  publication.  Thus,  I  was  able  to  expose  an  intricate 
conspiracy  to  cover  up  the  savage  murder  of  one  of  my  profession's 
most  distinguished  practitioners. 

I  befriended  former  intelligence  agents  who  were  willing  to  share 
with  me  unpublished  letters  and  memoranda,  which  cracked  the 
42-year-old  mystery.  I  discovered  that  General  "Wild  Bill*  Dono- 
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van,  the  godfather  of  our  intelligence  network,  and  Walter  Lapp- 
mann,  the  eminent  Washington  columnist,  both  played  highly  dis- 
turbing parts  in  this  story.  Through  letters  written  to  them  and  by 
them,  I  gained  remarkable  insights  into  that  dark  period  of  ramp- 
ant paranoia.  But  it  is  not  I,  the  author,  who  is  the  ultimate  bene- 
ficiary of  those  unpublished  documents.  It  is  the  readers  who,  I  be- 
lieve, can  gain  fresh  insights  into  his  own  country's  sometimes 
shadowy  history.  Under  the  new  interpretation  of  fair  use,  I  would 
have  been  compelled  to  obtain  written  permission  from  the  heirs  of 
Donovan  and  Lappman  and  the  others,  to  use  highly  damaging  but 
historically  vital  material  in  my  book.  Would  they  have  granted  me 
such  permission?  And  if  not,  whose  interests  would  be  best  served 
if  this  cautionary  tale  about  the  origins  of  the  cold  war  and  the 
early  compromise  of  American  values  in  the  battle  against  Com- 
munism were  suppressed  for  another  four  decades?  Do  we  really 
wish  to  give  that  sort  of  a  hammerlock  on  history  to  a  few  people 
with  their  narrow  personal  motives?  I  hope  your  answer  to  that  is 
a  resounding  "no." 
Mr.  Hughes.  Thank  you. 

[The  prepared  statement  of  Ms.  Marton  follows:] 
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Prepared  Statement  of  Kati  Marton,  Author,  New  York  City 

May  30,  1991 

Good  Morning.    My  name  is  Kati  Marton  end  I  would  like  to  think  yon, 
Congressman  Hughes,  and  the  members  of  the  Subcorcmitt'.e,  for  allowing 
me  this  opportunity  to  speak  on  the  critics!  issue  of  "fair  use"  and  in 
support  of  H.R.  2372. 

I  am  both  an  author  and  a  journalist.    I  nave  come  this  morn:r.£ 
to  enli6t  your  support  so  that  I  may  continue  to  practice  both  of  thcr* 
professions  in  a  free  and  unfettered  way.    W-thout  ycur  help,  I  and  z-Y 
fcV.ow  writers  who  have  fcrn.ed  at  Comrr.ittee  on  Fair  Use,  including  sor:-; 
of  America's  rncr,t  distinguished  authors  cf  r.cr.-fi^t'on  bco!-:s,  Da"id 
Halberstam,  J.  Anthony  Lukas,  Arthur  Schlesir.rer,  Edmur.d  Morris  and 
Doris  Kearns,  none  of  us  wi»l  be  title  to  write  histories,  b;c£raph:es 
other  works  of  nor.- fiction  as  we  prcscr.tly  k now  them.    W.thcjt  a 
reasonable  agreement  on  what  constitutes  the  "fair  use"  of  untut!isK:-d 
materials,  we  will  be  reduced  to  the  status  cf  "court"  biographers, 
perpetually  rehashing  the  same,  safe  old  u~r;es,  fearful  of  breaking  nev 
ground  lest  we  become  embroiled  in  debilitating  court  fights.    A  climate 
of  fear  and  uncertainty  now  pervades  :r.y  profession,  a  cliu  ite  in  fact 
more  reminiscent  of  a  totalitarian  state  than  one  taking  pUce  in  thj 
home  of  the  First  Amendment. 

There  is  an  even  more  dangerous  s'.de  effect  down  the  read  if  we 
do  not  restore  the  practice  of  fair  use  to  its  traditional  place,  the  place 
it  occupied  before  the  restrictions  imposed  by  th*  Second  Client  Court 
of  Appeals.  If  our  books  do  not  inform,  we  will  be  left  with  uninformed 
citizens.    At  risk  is  the  ability  of  Americans  to  form  opir.icns  and  to 
make  sound  judgments  on  a  ranse  of  complex  issues.    That  is  a  less  vc 
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can  ill  afford,  as  we  attempt  to  sharpen  our  competitive  edge  in  the 
world. 

It  seems  to  me  inevitable,  however,  that  if  the  increasingly 
burdensome  restrictions  on  writers'  ability  to  quote  from  unpublished 
letters,  diaries  and  other  documents  is  not  lifted,  we  will  have  only  two 
sorts  of  biographies  and  histories:  the  authorized  sort,  which  represent* 
one  ruan  or  one  woman's  exclusive  version  of  his  or  her  own  hfe,  end 
the  Kitty  KeUey  variety  which,  with  due  respect  to  Ms.  Kel'.ey,  :s  not  a 
frodel  of  good  scholarship  or  solid  documentation. 

Nor  are  we  going  to  have  many  readers  left.    Why  should  we,  if 
we  turn  out  such  mediocre  pap°    For  at  present  we  biographers  and 
historians  are  prohibited  from  using  the  pungent  vords  used  by  real 
people  in  their  own  correspondence  and  in  their  diaries,  unless  thsy'vt? 
already  appeared  in  other  publications.    Yet  :t's  those  wcrcs  uhich 
breathe  hfe  into  characters.    Imagine  having  to  paraphrase  Harry 
Truman's  wonderful  expletives?    Cr  Lyndon  Johnson's.    Ir.  one  of  the 
court  cases  which  has  led  to  cur  present  predicament,  a  case  involving 
the  biography  of  L.  Ron  Hubbard,  the  founder  of  Scientology,  the  author 
was  faulted  for  quoting  from  a  Hubbard  letter  saying,  "Tnere  Are  too 
many  Chinks  in  China."    Paraphrased  that  would  read,  "The  indigenous 
population  of  China  is  too  large."    Not  quite  the  same  in  conveying 
Hubbard's  character,  is  it9    Not  nearly  as  interesting  for  the  reader 
either. 

We  are  having  a  tough  enough  time  these  days  getting  our  books 
read  by  video-mesmerized  Americans,  without  giving  anybody  further 
cause  not  to  read  lively,  interesting,  but  also  solidly  researched, 
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carefully  documented  works,  which  do  not  rely  on  third  hand 
information,  seccndary  sources  and  twice  told  tales. 

Under  present  circumstances,  writers  and  publishers  must 
navigate  treacherous  and  uncertain  waters  in  their  use  of  heretofore 
unpublished  materials.    Publishers,  ever  .  vre  fearful  of  Uvsuits,  are 
sometimes  setting  tbsu rd  limitations  on  using  unpublished  material. 
Most  of  the  larger  New  York  publishers  have  set  a  zero  word  limit.  Mot 
i>ui  prissngly,  a  subst-antis!  number  of  cooks  are  being  withheld  frou 
pubhr&tion,  et  :he  author's  behest,  rath.>r  th^r.  aikiw  them  tc  be  gutted 
10  meet  the  cf  the  new  rule  gc\rr:.ir;g  "fa:r  use"  of 

unpublished  p-tL^r-a'.s. 

And  yet  it  is  ;us:  such  unputh«h*c  T:jate  rials  v»h:rh  c,-ic&k  r.ew 
ground  for  the  rciCcr,  vshich  can  startle  ^r.d  su rpr.se  &r.d  inform. 
Unpublished  materials  he  at  the  vny  hrart  cf  ::.V£tt:£tt;ve  reporting, 
without  them  we  will  te  redjeed  to  books  filled  with  the  author's  own 
conclusions  and  w:th  shadowy  sources  whose  identity  must  be  protected. 
Far  better  to  let  our  readers  draw  their  own  conclusions,  be  it 
lv-g&rding  the  Civil  War  or  the  :ives  of  gre«t  cr  not  so  gre^t  Americana, 
based  on  as  many  carefully  collected  documents  as  the  author  is  able  to 
reach.    Self-censorship,  which  is  what  I  and  my  fe.low  authors  must 
practice  if  the  present  situation  is  upheM,  is  no  better  than  censorship. 
The  First  Amendment  was  meant  to  safeguard  against  both. 

Two  of  my  books,  a  biography  of  Raoul  Wallenberg,  the  Swedish 
diplomat  who  saved  thousands  of  Hungarian  Jews,  and  tr.e  ?clk 
Conspiracy,  the  story  of  the  murder  and  cover-up  of  CBS  correspondent 
George  Polk  would  net  be  the  same  books  without  liberally  drawing  on 
heretofore  unpubhshf-d  materials.    Without  using  unpublisned  sources  in 
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the  Polk  Conspiracy,  1  would  not  have  been  Able  to  penetrate  a  forty- 
year  old  thicket  of  official  lies  and  rumors  and  reach  the  nub  of  a 
story:  a  cautionary  tale  about  our  own  country's  paranoid  behavior  :n 
the  early  days  of  the  Cold  War. 

I  am  a  firm  believer,  as  waa  CdS  correspondent  George  Polk 
during  his  too  brief  lifetime,  that  if  a  democracy  is  to  be  more  than  a 
p«.per  tiger  its  constituency  must  be  well  informed,  must  be  able  tc 
weigh  and  judge  before  :t  makes  its  choices.    The  government  cf  i  few 
secretive  men  was  not  the  point  of  the  exercise  called  America.  S«rcretr 
moreover,  rarely  embarrass  or  do  damage  to  anyone  but  the  secret 
keepers.    George  Polk  was  murdered  for  that  sort  of  reporting,  and  for 
not  playing  by  the  rules  of  Cold  War  politics.    ?or  he  maintained  that 
the  teporter's  task  was  to  get  at  the  truth  e^-en  if  that  didn't  pleaa* 
either  his  own  government  or  its  allies.    I  discovered  that  forty-two 
years  after  his  murdei,  over  two  hundred  official  documents  re^ardinc 
this  case  are  still  classified  under  that  overused  "National  Security" 
category. 

There  was  no  way  I  could  write  anything  but  a  rehash  of  old 
rumors  if  I  had  played  strictly  according  to  the  new  restrictions  on  fair 
use.    I  did  not,  and  fortunately  my  publisher  was  courageous  enough  *r 
risk  publication.    Thus  T  was  able  to  expose  an  intricate  conspiracy  f? 
cover  up  the  savage  murder  of  one  of  my  profession's  most 
distinguished  practitioners. 

I  befriended  former  intelligence  agents  who  were  willing  to  ihare 
with  me  unpublished  letters  and  memoranda  which  cracked  the  forty-two 
year  old  mystery.    I  discovered  that  General  "Wild  Bill**  Donovan,  tho 
godfather  of  our  intelligence  network  and  Walter  Lippmann,  the  erair^n* 
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Washington  columnist,  both  c}a>ed  highly  disturbing  parts  in  this  story- 
Through  letters  written  to  th.*m  a:id  by  them,  1  seined  rcn.ai-tc.able 
insights  into  that  dark  period  of  rampant  paranoia.    W*shir.gtcn  caw 
everything  through  the  often  blinding  East-West  priarij.    But  it  is  not  I, 
the  author,  who  is  the  ultimate  benefic-ary  cf  these  unpublished 
documents.    !t  :s  the  reader,  who,  I  believe,  can  gain  fresh  ir.sightB  Into 
r.jc  e"*r>  cojr.tr  y's  sc?r.eti2ie9  shadowy  hittcry.    Ur.der  thtr  r.ew 
ir.tei  pretAf.cr.  of  "fa.r  use"  I  wc.uld  hv.c  c <.■;.-:  ;onpe:!ed  to  obtf.sn 

tt-r;  %  t  :r.:ss,cr,  frori:  tr.»-  he.rr.  of  rc-r.v.'ir.  a:.ci  Lipprr.3,r.».  ^r.d  :hc 
5tr.»rs,  to  use  highly  Jtur.atfir  g  but  h.-ftcrice'.Iy  vital  materia!  m  rsiy 
br.-~k.    Would  they  have  ^iar.u-d  m«»  su'.h  pcrx:^s»:an°    nnd  ;f  r.ct,  whe-^t 
interests  would  be  best  served  if  this  Cautionary  tale  about  the  origins 
of  the  Cold  War  and  the  early  ccrcpicmite  c?  Arr.t-r.^an  values  m  th€ 
buttle  against  Coir.ir.unisx  uere  suppressed  fcr  ar.cther  four  d«cade.*° 
Do  we  re-ally  wish  to  give  that  sort  of  a  hap.n  erloek  on  history  to  a  f*w 
people  witn  their  narrow  peis^na!  motives'    I  v:cpe  your  ar.sver  to  thi* 
lb  a  resounding  "No." 
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Mr.  Morril,  welcome. 

STATEMENT  OF  MARK  MORRIL,  ESQ.,  SENIOR  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  SIMON  &  SCHUSTER,  NEW  YORK  CITY, 
ON  BEHALF  OF  THE  ASSOCIATION  OF  AMERICAN  PUBLISHERS 

Mr.  MORRIL.  Thank  you  for  the  opportunity  to  appear  here  this 
morning.  The  Association  of  American  Publishers,  whom  I  rep- 
resent tnis  morning,  includes  some  230  publishers,  large  and  small, 
throughout  the  United  States.  We  are  very  grateful  to  you,  Mr. 
Chairman,  and  to  you,  Mr.  Moorhead,  for  responding  so  promptly 
to  the  serious  threat  to  scholarship  posed  by  the  recent  second  cir- 
cuit decisions  which,  in  our  view,  preclude  a  finding  of  fair  use  of 
unpublished  materials  and  letters. 

I  am  here  this  morning  to  speak  to  you  from  the  firing  line,  as 
one  of  the  people  who  is  called  upon  almost  every  day  to  make  the 
judgment  calls  to  ensure  that  our  books  avoid  the  legal  pitfalls  that 
can  delay  or  prevent  their  publication.  I  think  there  are  four  essen- 
tial points  for  me  to  communicate  this  morning. 

First,  I  strongly  second  what  Mr.  Abrams  said.  I  must  tell  you 
that  the  second  circuit  decisions  have  created  a  new  rule  of  law  for 
our  authors.  My  colleagues  and  I  have  taken  the  position  that  the 
fair  use  doctrine  no  longer  protects  even  minimal  quotation  or  par- 
aphrase from  unpublished  letters  or  other  unpublished  materials. 

While  I  know  there  has  been  some  question  as  to  whether  that 
rule  of  law  exists,  I  have  to  tell  you  that  when  all  of  the  smoke  of 
concurring  opinions  and  dissenting  opinions  and  dissents  from  peti- 
tions cf  rehearing  and  law  review  articles  clears,  it  is  clear  that 
those  of  us  who  make  the  real  decisions  here  on  a  daily  basis  have 
no  responsible  alternative.  When  all  is  said  and  done,  we  go  to  the 
cases,  to  the  holdings,  as  we  have  been  trained  to  do;  and  we  sim- 
ply cannot  read  around  the  second  circuit's  own  words,  particularly 
in  the  New  Era  case,  that  even  a  small  body  of  unpublished  mate- 
rials cannot  pass  the  fair  use  test. 

Our  advice,  then,  is  near  absolute.  We  cannot  take  into  account 
any  longer  whether  the  quoted  material  is  factual  or  expressive, 
whether  it  is  even  publicly  available  in  a  court  record  or  a  library, 
whether  it  concerns  a  living  subject  or  a  dead  subject,  whether  it 
is  crucial  to  the  author's  theme  or  thesis.  And  we  cannot  even  con- 
sider how  limited  the  amount  quotation  is. 

As  Ms.  Marton  said,  we  take  the  position  that  no  quotation  is 
protected  by  the  fair  use  doctrine. 

My  second  point  here  today  is  that  that  rule  of  law  and  the  re- 
sulting advice  have  created  real  problems  for  us  as  publishers,  and 
for  our  authors,  particularly  our  authors  of  critical  biographies  and 
history.  Two  of  Simon  &  Schuster's  authors  testified  before  the 
joint  committee  hearings  last  summer  that  the  unpublished  mate- 
rials that  we,  the  publishing  lawyers,  tell  them  they  can  no  longer 
use  frequently  are  the  very  materials  they  most  need  to  use,  the 
crucial  source  materials  that  animate  and  validate  their  scholar- 
ship. As  Mr.  Branch  testified,  the  important  sources  for  cross-cul- 
tural scholarship,  such  as  his,  can  be  found  in  archives  of  local  his- 
torical societies,  the  files  of  community  groups,  such  as  the 
NAACP,  libraries,  reposing  in  archives  or  government  files;  and 
without  the  fallback  protection  of  the  fair  use  doctrine,  our  authors 
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have  no  assurance  any  more  that  they  can  even  write  the  kinds  of 
critical  books  that  an  informed  public  demands  and  deserves. 

In  the  brief  era  of  this  new  rule  of  law,  we  have  already  seen 
some  books  that  have  not  been  published.  We  have  already  seen 
valuable  materials  depleted  from  books.  And  we  have  already  seen 
viewpoints  subtly  altered.  We  have  examples  already  of  the  widow 
censor,  who  conditions  access  to  source  material  on  favored  treat- 
ment of  the  biographical  subject. 

My  third  point  is  that  this  state  of  affairs  is  highly  unlikely  to 
be  changed  by  the  judiciary  alone.  Although  it  is  true  that  the 
courts  may  respond  to  particular  fact  situations  that  will  arise  in 
the  cases  that  come  before  them,  we  agree  with  Chief  Judge  Oaks 
of  the  second  circuit,  who  testified  in  substance  last  year  that  the 
Salinger  and  the  New  Era  decisions  are  simply  too  recent,  too 
broad,  and  too  sweeping  in  their  pronouncement  of  a  virtual  per  se 
rule  to  be  cut  back  sufficiently  in  the  short  term  to  give  scholarship 
the  breathing  room  it  needs  again. 

We  need  this  legislation  to  help  the  courts  back  onto  the  right 
path. 

Fourth  and  finally,  I  can  assure  you  that  the  legislation  before 
this  subcommittee  will  make  a  real  practical  difference  and  will  ac- 
complish its  purpose.  The  amendment  will  restore  the  application 
of  the  fair  use  test  and  enable  us  publishing  lawyers  to  revert  to 
the  advice  we  gave  before  Salinger  and  New  Era.  That  advice  was 
not  that  our  authors  or  we  as  publishers  have  carte  blanche  to 
quote  from  unpublished  letters  or  other  materials,  but  that  the 
fairness  of  the  use  will  be  determined  on  a  case-by-case  basis  with- 
out a  per  se  rule  that  short-circuits  the  fair  use  factors  in  section 
107  of  the  Copyright  Act. 

The  unpublished  nature  of  the  quoted  work  will  be  one  such  fac- 
tor and  v  i]  be  one  element  tending  to  weigh  against  the  finding 
of  fair  use  in  most  cases,  but  it  will  no  longer  overwhelm  the  analy- 
sis. 

I  should  add  that  this  legislation  has  been  the  subject  of  very  in- 
tense deliberation  with  our  colleagues  from  the  computer  industry. 
It  takes  into  account  their  interest  as  well  as  ours,  and  we  are  very 
gratified  for  their  support. 

On  behalf  of  the  authors  and  publishers  I  represent  here  today, 
I  urge  this  committee  to  act  promptly  to  enact  this  legislation. 

Thank  you,  Mr.  Chairman. 

Mr.  HUGHES.  Thank  you,  Mr.  Morril. 

[The  prepared  statement  of  Mr.  Morril  follows:! 
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Prepared  Statement  of  Mark  C.  Morrdl,  Senior  Vice  President  and 
General  Counsel,  Simon  &  Schuster,  New  York  City,  on 
Behalf  of  the  Association  of  American  Publishers 

\ 

INTRODUCTION 

Thank  you  Mr.  Chairman  and  members  of  the  Subceitmittee  for  the 
privilege  of  appearing  before  you  this  morning.  J  am  the  General 
Counsel  of  Simon  &  Schuster,  one  of  the  nation's  l*ading  trade  book 
publishers.  I  also  speak  here  on  behalf  of  my  colleagues  at  the 
other  publishing  houses  within  the  Association  of  American 
Publishers,  which  represents  some  230  member  companies  across  the 
nation. 

I  first  want  to  add  a  note  of  appreciation,  to  you,  Mr. 
Chairman,  and  to  Mr.  Moorhead  for  recognizing  that  a  serious  public 
interest  problem  exists  as  a  result  of  the  virtual  per  se  rule  in 
the  Second  circuit  governing  the  analysis  of  the  "fair  use"  cases 
when  unpublished  letters  and  materials  —  the  building  blocks  of 
history  —  are  involved.  The  legislation  you  have  introduced  is 
most  welcome,  is  most  essential,  and  will  restore  the  needed 
balancing  of  interests  analysis  required  by  the  "fair  use"  doctrine 
of  the  1976  Copyright  Act. 

In  short,  the  legislation  you  have  proposed  will  have  an 
immediate  and  positive  effect  on  the  ability  of  biographers  and 
historians  to  once  more  pursue  their  craft  and  to  utilize  their 
talents   to   the   fullest   to   inform  and   educate   the   public.  As 
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counsel  to  a  company  which  publishes  some  750  general  interest 
titles  a  year,  I  must  advise  authors  constantly  on  whether  their 
use  of  source  material  meets  the  fair  use  test  and  I  must  make  like 
evaluations  on  behalf  of  the  publisher,  who  frequently  has  made  a 
very  substantial  investment  in  publication  of  the  work. 

Many  of  the  books  I  review  fall  into  the  category  of  critical 
biography  and  historical  works,  so  deeply  and  adversely  affected  in 
their  writing  by  the  recent  court  rulings  which  effectively  negate 
the  application  of  the  fair  use  doctrine  to  unpublished  materials. 
I  speak  to  you  directly  from  the  firing  line.  The  illustrations  I 
will  share  with  you  are  not  hypothetical,  but  real  situations  which 
have  arisen  in  my  company  or  other  publishing  companies. 

THE  PROBLEM 

Since  the  decision  of  the  Second  Circuit  in  Sa linger,  and 
even  more  acutely  since  the  New  Era  decision,  many  publishing 
lawyers  have  advised  their  clients  that  both  quotatipn  and 
paraphrase  even  of  minimal  amounts  of  unpublished  material  is  no 
longer  permitted.  In  other  words,  in  the  case  of  unpublished 
materials,  the  fair  use  analysis  has  been  forced  into  a  mold  that 
begins  and  ends  with  the  determination  that  the  quoted  matter  is 
unpublished. 

In  our  view,  no  other  practical  conclusion  is  possible,  given 
the  Court  of  Appeal's  determination  in  New  Era  that  the  use  without 
permission  of  even  "a  small  ...  body  of  unpublished  material  cannot 
pass  the  fair  use  test,  given  the  strong  presumption  against  fair 
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use  of  unpublished  work."  To  those  who  have  suggested  that  the 
publishers'  counsel  are  overly  conservative  in  their  interpretation 
of  Salinger  and  New  Era,  we  respond  that  the  above-quoted  language 
leaves  little  room  for  interpretation,  particularly  for  an  author 
and  publisher  who  may  have  invested  years  of  time  and  substantial 
amounts  of  money  to  meet  a  publishing  schedule  which  can  be  set 
aside  at  the  stroke  of  the  judicial  pen.  Indeed,  to  advise  our 
clients  otherwise  simply  would  not  be  responsible  to  the  publishing 
houses,  the  authors  and,  ultimately,  to  an  informed  public. 

We  are  also  very  conscious  that  the  publishing  defendants  in 
both  Salinger  and  New  Era  prevailed  in  the  district  court,  only  to 
suffer  reversal  on  appeal.  As  Chief  Judge  James  oakes  of  the 
Second  Circuit  told  this  Committee  in  support  of  similar 
legislation  last  summer,  both  Salinger  and  New  Era  contain  overly 
broad  language  which  has  had  a  palpable  chilling  effect  upon  \;he 
publishing  world,  with  no  realistic  prospect  that  the  error  will  be 
corrected  by  the  Circuit  Court.  Even  if  the  court  now  begins  to 
make  narrow  piecemeal  adjustments  responding  to  particular  facts 
that  may  come  before  it,  the  broad  sweep  and  pervasive  effect  of 
Salinger  and  New  Era  make  it  intolerable  to  depend  on  the 
possibility  that  the  caselaw  will  slowly  revert  to  its  earlier 
state. 

Our  advice  now  is  near-absolute.  We  tell  our  clients  that  the 
prohibition  applies  without  regard  to  whether  the  material  is 

 Expressive  language  or  banal  statements; 
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 Publicly  available,  but  not  legally  published,  e.g.  in 

a  court  record  or  library; 

 Required  to  refute  an  inconsistent  published  statement 

of  a  historical  figure  or  biographical  subject; 


The  effects  of  these  rulings  have  been  more  than  just 
"chilling"  on  the  speech  of  our  authors.  They  have  stopped  cold 
America's  historians  and  biographers  from  critical  and  traditional 
use  of  the  original  source  material  which  animates  and  validates 
their  work.  Last  year  Taylor  Branch,  author  of  Parting  the  Waters, 
the  Pulitizer  Prize  winning  biography  of  Martin  Luther  King's  life 
from  1954-63,  who  is  now  at  work  on  a  second  volume  entitled  Pillar 
of — Fire,  covering  the  years  1964  until  King's  death  in  1968, 
testified  to  dramatic  effect  about  the  importance  of  source 
material  to  historians  and  biographers: 


"History  is  written  by  weaving  together  the  varied 
historical  sources  which  a  writer  can  find;  quoting  or 
paraphrasing  at  modest  length  from  the  rich  ore  of 
available  historical  sources  (regardless  of  whether  they 
are  published,  or  disseminated,  or  unpublished)  has 
always  been  an  essential  tool  for  providing  intimacy, 
immediacy,  and  ambience — i.e. .  the  truth.  Such 
quotations  are  indispensable  to  enabling  readers  fully  to 
imagine  and  to  understand  long-ago  events." 

"Dry  facts  can  generally  be  mined  from  sources  without 


Concerning  or  by  a  subject  living  or  dead; 


•A  tiny  fragment  or  more  of  the  quoted  work. 
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quoting  or  paraphrasing ,  but  the  harder  cha 1 lenge  of 
vividly  recreating  a  period,  of  animating  historical 
figures,  high  and  low,  so  that  their  passions  and 
struggles  and  motives  come  alive,  can  hardly  be  met 
without  some  direct  reliance  on  the  revealing  words  and 
phrases  and  metaphors  used  by  history^  participants. 
Unfortunately,  the  telling  phrases  that  have  no 
substitutes  are  i,ot  always  neatly  segregated  into 
published  secondary  works  or  collections  of  sources. 
More  often,  they  are  found  in  local  historical  society 
archives,  in  the  records  of  community  or  public  interest 
groups  like  local  NAACP  chapters,  or  in  documents  lying 
in  libraries  or  archives  or  government  files." 

Similar  sentiments  were  echoed  by  J.  Anthony  Lucas,  himself 

the  Pulitzer-prize  winning  author  of  Common  Ground,  and  Professor 

Schlesinger,    writing    in    the    Wall    Street    Journal.  Moreover, 

although    the    problem    created    by    the    recent    decisions  affects 

primarily   works    of    history    and    critical    biography,    it    is  not 

confined  to  such  works.      The   issue  also  has   arisen  already  in 

relation  to  such  varied  works  as: 

 Books     of     literary     analysis     which     may  include 

illustrative  material  such  as  photographs  of  original  manuscript 
pages  with  hand  notations  different  from  the  published  work; 

 Chronicles  of  contemporary  events,  e.g. .  the  insider 

trading  scandals  or  the  savings  and  loan  crisis,  where  much  of  the 
source  material,  legitimately  obtained,  may  nonetheless  be  legally 
"unpublished"  because  it  reposes  in  court  records,  business 
memoranda,  trading  records,  etc.; 

 True  crime  books,  where,  for  example,  brief  jailhouse 

writings  may  reveal  more  about  the  character  of  the  accused  than 
chapters  of  personal  history  or  factual  material. 

Nor    is   there    any    substitute    for    the    fair    use  principle. 
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Publishers  and  authors  are  well-aware  that  neither  the  copyright 
law  nor  court  decisions  limit  their  right  to  use  the  underlying 
factual  material  found  in  an  unpublished  work  to  which  they  gain 
legitimate  access.  But  in  many  instances,  the  words  themselves  are 
crucial,  as  Judge  Leval  wrote  in  the  New  Era  case,  not  as  a  matter 
of  literary  expression,  but  for  what  the  choice  of  words  itself 
reveals  about  a  subject.  As  Chief  Judge  Oakes  observed  in  his 
opinion  on  the  appeal  of  the  same  case,  surely  the  reader  is 
entitled  to  hear  more  than  a  cor.clusory  description  of  the  subject. 
Rather,  the  reader  should  be  able  to  make  a  judgment  of  the 
subject's  character  for  himself  or  herself,  based  on  the  quotation 
of  just  a  few  of  the  subject's  own  words. 

Even    in    the    brief    years    since    the    Salinger    and    New  Era 

decisions,    the  specter  of   the   "family  censor"  the  heir  who 

withholds  permission  to  quote,  not  as  a  shield  to  preserve  economic 
value  in  an  original  work  or  to  preserve  the  right  to  choose  the 
time  of  publication,  but  as  a  sword  to  coerce  favorable  treatment 

of  a  subject  or  cripple  more  critical  analysis    has  become  a 

reality.  In  the  case  of  Wright  v.  Warner  Books,  now  pending  in  the 
Second  Circuit,  the  widow  of  the  biographical  subject  of  a  book 
subtitled  "Demonic  Genius"  withheld  permission  to  quote  banal 
factual  material  even  though  she  previously  had  granted  a  more 
favored  biographer/  to  quote  from  some  of  the  same  works.  Last 
year,  this  Committee  heard  about  the  plight  of  Victor  Kramer,  who 
has  been  unable  to  publish  his  biography  of  James  Agee  because  of 
opposition  from  the  Agee  Estate  and  from  Bruce  Perry,  who  has  had 
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to  delete  valuable  material  from  his  biography  of  Malcolm  X  because 
of  threats  from  the  widow. 

And  it  is  not  just  the  "family  censor"  which  concerns  us.  The 
publishing  community  already  has  faced  institutional  censors  — 
organizations  which  seek  in  organized  fashion  to  impede  scholarly 
inquiry  —  and  individual  censors  —  persons  who  condition  access 
to  their  materials  on  particular  treatment  in  the  resulting  book. 
All  of  these  forms  of  literary  extortion  have  a  detrimental  effect 
on  the  public  interest  by  forcing  authors  to  choose  between  bowing 
to  censorship  and  access  to,  or  credible  use  of,  source  material. 

We  agree  with  Chief  Judge  Oakes  that  a  legislative  solution  is 
urgently  required  because  there  is  no  reasonable  prospect  that  the 
courts  will  be  able  to  correct  in  any  timely  fashion  the  problem 
they  have  created.  As  noted,  the  publishing  defendants  prevailed 
in  both  the  Salinger  and  the  New  Era  cases,  but  the  Second  Circuit 
reversed  and,  in  both  cases,  refused  to  reconsider  the  panel's 
decision  en  banc .  Although  we  are  hopeful  that  the  Circuit  this 
time  will  affirm  the  aistrict  court  in  Wright  v.  Warner  Books,  the 
facts  underlying  that  decision  are  so  narrow,  the  district  court 
opinion  itself  is  so  clearly  restrictive  and  the  negative 
implications  are  so  troubling  for  other  circumstances,  that  even  an 
affirmance  on  the  grounds  relied  upon  by  the  district  court  would 
fall  far  short  of  the  clarification  required  in  the  wake  of 
Salinger  and  New  Era .  which  are,  after  all,  very  recent  authority 
in  the  Circuit. 
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BENEFITS  OF  THE  LEGISLATION 

The  proposed  legislation  is  most  welcome,  because  it  will 
allow  those  of  us  who  must  make  the  legal  judgment  calls  to  revert 
to  the  advice  we  gave  before  Salinger  and  New  Era.  The  legislation 
confirms  that  there  is  no  short  cut  through  the  fair  use  factors 
and  that  while  the  unpublished  nature  of  the  quoted  work  is,  and 
has  been  at  least  since  the  Supreme  Court  decision  in  Harper  &  Row 
v.  The  Nation,  an  important  element  tending  to  weigh  against  a 
finding  of  fair  use,  it  does  not  overwhelm  all  of  the  other  fair 
use  considerations. 

We  do  not  seek,  and  would  not  obtain  in  this  legislation, 
carte  blanche  to  quote  unpublished  material.  As  important 
copyright  holders  themselves,  publishers  and  authors  are  not 
anxious  to  expand  unduly  the  scope  of  fair  use  or  to  permit  any  use 
even  approaching  a  taking  of  copyrighted  works,  published  or 
unpublished.  We  believe  that  the  fair  use  doctrine  now  codified  in 
the  1976  Copyright  Act  has  served  all  of  the  pertinent  interests 
well.  Continued  application  of  the  doctrine  in  accordance  with  the 
long  traditions  of  serious  scholarship  will  provide  adequate 
protection  to  copyright  holders,  but  also  will  permit  biographers 
and  historians  to  resume  their  use  of  primary  source  material  and 
will  promote  the  ultimate  purpose  of  the  Copyright  Law  to  increase 
the  public's  harvest  of  knowledge. 

Final ly,  we  in  the  publishing  community  are  particularly 
gratified  that  the  legislation  as  now  drafted  has  satisfied  all  of 
the  prior  concerns  of  our  colleagues  in  the  computer  industry.  We 
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Mr.  Hughes.  Mr.  Vittor. 

STATEMENT  OF  KENNETH  ML  VITTOR,  ESQ.,  VICE  PRESIDENT  AND 
ASSOCIATE  GENERAL  COUNSEL,  McGRAW-HILL,  INC.,  ON 
BEHALF  OF  THE  MAGAZINE  PUBLISHERS  OF  AMERICA 

Mr.  Vittor.  Thank  you,  Mr.  Chairman.  The  Magazine  Publishers 
of  America  would  like  to  thank  you  for  providing  us  with  the  oppor- 
tunity to  appear  today.  In  the  time  available  to  me  this  morning, 
I  would  like  to  focus  upon  the  special  concerns,  the  special  vulner- 
ability that  magazine  publishers  have,  arising  out  of  the  second  cir- 
cuits remarkable  decisions  in  Salinger  and  New  Era. 

First,  as  journalists,  magazine  publishers  place  heavy  reliance  on 
a  daily  basis  upon  the  unpublished  primary  source  materials,  the 
memos,  ihe  letters,  the  court  documents,  the  reports,  which  the 
second^  circuit  has  now  declared  to  be  off  limits,  even  for  selective, 
limited  quotation.  These  essential  raw  materials  of  all  news  report- 
ing, indeed  of  all  nonfiction  writing,  form  the  core  of  all  investiga- 
tive and  news  reporting  published  on  a  regular  basis  by  magazine 
publishers.  Indeed,  publishing  lawyers  like  myself  routinely  advise 
journalists  to  quote  fairly  and  accurately  from  unpublished  primary 
sources  as  a  defense  against  potential  libel  claims. 

I  must  tell  you,  it  has  come  as  a  shock  and  a  surprise  to  my  cli- 
ents to  learn  that  they  can  no  longer  quote  from  unpublished  mate- 
rials because  of  the  copyright  problems  posed  in  Salinger  and  New 
Era.  And  now  we  have  a  rule  of  law,  a  rule  of  law  which  places 
such  invaluable  primary  source  materials  off  limits  even  to  selec- 
tive, limited  quotations  by  journalists. 

This  rule  of  law  runs  directly  contrary  to  the  way  in  which  re- 
sponsible magazine  and  other  journalists  perform  and  should  per- 
form their  important  first  amendment  roles.  It  renders  ineffective 
the  Copyright  Act  and  Official  and  Private  Secrets  Act,  giving  copy- 
right owners  and  their  heirs  veto  power  over  historically  significant 
material. 

There  is  another  factor  I  would  like  to  focus  your  attention  on, 
and  that  is  especially  with  respect  to  weekly  news  magazines  such 
as  Time,  Newsweeks,  and  Business  Week,  which  we  operate  under 
exceedingly  tight  editorial  and  printing  deadlines. 

Preparing  and  distributing  a  weekly  news  magazine  for  timely 
distribution  to  millions  of  readers  worldwide  is  a  marvel  of  editorial 
and  technological  expertise,  but  any  delay  caused  by  even  a  tem- 
porary restraining  order  in  a  copyright  case  could  effectively  kill  an 
entire  issue  of  a  magazine.  This  is  a  factor  in  our  heavy  reliance 
on  unpublished  materials  that  makes  the  Salinger  and  New  Era 
cases  so  threatening  to  magazine  publishers. 

Take  the  Salinger  case  and  apply  it  to  magazine  publishers,  and 
you  will  see  our  concern.  Say  someone  used  unpublished  letters  of 
Salinger  in  an  article  about  J.D.  Salinger,  The  district  court  would 
hold  not  only  that  the  author  had  infringed  his  copyright,  but  the 
district  court  would  order  the  publisher  to  remove  all  those  quota- 
tions from  the  Salinger  letters. 

The  problem  for  a  magazine  publisher  is,  if  that  order  hits  us  at 
the  initial  stage  of  our  distribution  and  printing  process,  we  do  not 
have  the  option  of  withdrawing  the  magazine,  revising  the  galley 
proofs,  and  then  redistributing  the  magazine  several  weeks  later. 
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It  is  that  problem,  the  exceedingly  tight  editorial  and  printing 
deadlines  we  face  as  magazine  publishers,  that  renders  an  injunc- 
tion against  the  magazine  publisher  fatal  to  the  publication  and 
distribution  of  a  weekly  magazine.  It  is  simply  not  a  practical  alter- 
native for  magazine  publishers  to  distribute  a  weekly  magazine 
weeks  or  even  days  late  to  subscriber i  and  readers  around  the 
world. 

It  is  for  this  reason  that  the  threat  of  automatic  injunctions  is 
taken  so  seriously  by  magazine  publishers. 

In  response  to  the  Salinger  and  New  Era  cases,  magazine  pub- 
lishers will  simply  engage  in  self-censorship  and  not  run  the  risk 
of  using  even  selective  or  limited  excerpts  from  unpublished  mate- 
rials. Magazine  publishers  are  not  risk  averse.  We  confront  on  a 
daily  basis  libel,  privacy,  subpoenas  confidential  source  problems 
and  the  like.  These  are  legal  problems  and  risks  which,  while  often 
complex  and  sometimes  financially  threatening,  magazine  publish- 
ers have  learned  to  live  with. 

But  confronted  with  the  risk  that  the  entire  issue  of  a  magazine 
could  be  killed,  is  a  risk  we  simply  cannot  live  with. 

It  is  for  these  reasons  that  we  support  your  proposed  amend- 
ment, because  it  would  permit  publishers  to  once  again  make  selec- 
tive, limited  use  of  unpublished  materials.  It  would  eliminate  the 
reasons  underlying  the  self-censorship  that  I  have  described  to  you. 
It  would  eliminate  the  need  for  lawyers  like  myself  and  the  mem- 
bers of  this  panel  to  advise  their  clients  that  they  can  use  no 
unpublished  materials,  no  matter  how  selective  the  quotation. 

We  are  hopeful  that  the  amendment  will  reduce  the  number  of 
infringement  claims  against  publishers  that  make  selective  use  of 
unpublished  material.  Also,  we  are  pleased  that  the  computer  in- 
dustry's concerns  have  been  addressed  in  this  narrowly  drafted  leg- 
islation. We  believe  it  does  not  change  the  law  of  fair  use  as  it  af- 
fects computer  industry  concerns;  that  is  the  basis  for  the  com- 
promise. 

In  view  of  the  importance  of  the  issue,  we  believe  that  further 
study  after  enactment  of  this  legislation  is  required,  to  study 
whether  injunctions  continue  to  be  issued  or  threatened  against 
publishers  and  journalists  who  try  to  make  selective  use  of 
unpublished  materials,  but  guess  wrong. 

The  fair  use  test  is  an  imprecise  test,  and  there  will  be  journal- 
ists who  guess  wrong  about  the  amount  of  unpublished  materials 
they  choose  to  quote.  If  there  is  an  infringement  finding,  we  believe 
the  Copyright  Office  should  study  whether,  in  those  cases,  auto- 
matic injunctions  continue  to  be  issued  or  threatened. 

It  is  important  to  remember  what  we  are  not  talking  about  here. 
We  are  not  talking  about  systematic  plagiarism,  literary 
freelending  or  commercial  rip-offs.  Those  cases  may  cry  out  for  in- 
junctive relief,  which  may  be  appropriate  in  those  cases.  We  are 
talking  about  the  appropriateness  of  enjoining  a  ioumalist  who 
makes  selective  quotations  from  unpublished  work  and  guesses 
wrong. 

In  closing,  I  would  like  to  thank  you,  Mr.  Chairman  and  Rep- 
resentative Moorhead,  for  the  timely  efforts  you  have  made  in  ad- 
dressing a  serious  editorial  problem  faced  by  all  publishers  and 
journalists,  and  we  urge  speedy  passage  of  H.R.  2372. 
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Mr.  Hughes.  Thank  you,  Mr.  Vittor. 

[The  prepared  statement  of  Mr.  Vittor  follows:] 

STATEMENT  OF  KENNETH  M.  VITTOR 

ON  BEHALF  OF  THE 
MAGAZINE  PUBLISHERS  OF  AMERICA 
BEFORE  THE  SUBCOMMITTEE  ON   INTELLECTUAL  PROPERTY 
AND  JUDICIAL  ADMINISTRATION 
COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
May  30,  1991 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Kenneth  M.  vittor.     I  appear  here  today  on 
behalf  of  the  Magazine  Publishers  of  America  ( "MPA" ) .     I  am  Vice 
President  and  Associate  General  Counsel  of  McGraw-Hill,   Inc.,  a 
member  of  MPA  and  the  publisher  of  numerous  magazines,  including 
Business  Wfi,ej&.     I  am  the  author  of  an  article  concerning'  the 
subject  of  this  hearing  entitled  "'Fair  Use*  of  Unpublished 
Materials:     'Widow  Censors',  Copyright  and  the  First  Amendment" 
which  was  published  in  the  Fall  1989  issue  of  the  American  Bar 
Association's  Communications  Lawyer.     i  also  submitted  a 
Statement  on  behalf  of  the  MPA  in  connection  with  the  Joint 
Hearing  held  by  the  House  and  Senate  on  July  li,   1990  regarding 
"Fair  Use  and  Unpublished  Works."* 


?a;r  Use,  and  Unpupljshert  Wo_rj&5:  Hearings  on  S.2370  anri_jj_j>__4_7sj 
Before  the  Suhromm,  on  P_a_£&n£s_,  CopYrlghJLS-_ajid^^^eiBaxliS,^.f 
t.ae_£enate  Judiciary  Carnm...  and  Subcomm.  on  Courts.    Intel  lert-iiAi 
Property  and  the  Admin,  of,  JujL£lc_e_of  the  House  Jiidic.i  a XY 
COJH0L.,   101st  Cong.,   2d  Sess.    (1990)   (Statement  of  Kenneth  M 
Vittor,  at  238-58)    [hereinafter  " Join «_H£ a cing " ] . 
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MPA  is  the  trade  association  representing  the  interests  of 
approximately  240  firms  which  publish  more  than  1,200 
consumer-interest  magazines  annually.     MPA ' s  members  publish 
magazines  ranging  from  widely  circulated  publications  (such  as  Tine . 
Newsweek  and  Reader's  Digest)  to  special  interest  magazines  and 
journals  of  opinion  (such  as  Aviar.ion  Week  and  Space  Technology, 
Golf ,  Consumer  Reports  and  the  New  Republic) .     Over  the  years,  MPA 
has  been  recognized  as  the  voice  of   tne  American  magazine  industry 
on  numerous  issues  of  public  policy,    including  copyright. 

The  S a jj.  n gjejr_a jyj „ N  e w_  .Era __De_c_i  s  ip. n 5 

MPA  appears  today  before  this  C  raitree  in  strong  support  of 
Title  I   ("Fair  Use"),   Section  101   ("Fai;  Use  Regarding  Unpublished 
Works")  of  H.R.2372  ^''Copyright  Amendments  Act  of   1991M)  introduced 
by  Chainan  Hughes    .nd  Representative  M;, or  head.     MPA  also  supports 
S.1035  introduced  by  Senator  Simon  (and  joined  by  Senators  Leahy, 
Hatch,  DeConcini,  Kennedy,   Kohl  and  Bro-.-n)  .     The  proposed  amendment 
to  §107  of  the  Copyright  Act,  designed  zo  restore  the  appropriate 
balance  between  the  interests  of   journa  ists  and  authors  to  make 
fair  use  of  unpublished  materials  and  tr.e  nnhts  of  copyright  owner 
to  control   the  publication  or  use  of  th*>ir  unpublished  works,  has 
been  necessitated  by  the  remarkable  --  ^nd  deeply  troubling  -- 
series  cf   recent  copyright  decisions  by  the  United  States  Ourt  of 
Appeals  for  the  Second  Circuit   in  S_e_LL3/,e.r  v.   Rj)njlojTL_H.QjJ5jej  ..Jr.c  . 
(J.D.   Salinger  biography)*  and  New  Era  Publications  Int'I  v.  He»r.ry 
Hp_ii_sL..Ca...   ( I> .  Ron  Hubbard  biogr.phy)** 


*     650  F.Supp.  413  (S.D.N.Y.    1986),    re_v  Id ,   811  F.2d  90  (2d  Cir.), 

cert,   denied.   484  U.S.   890  (1987). 
**  695  F.Supp.   1493   (S.D.N.Y.    1988),  affd  pp  other  grounds,  873 

F.2d  576   (2c  Cir.),    ceh ' g  denied  en  banc,   884  F.2d  659   (2d  Cir. 

1989),   cer,t  ,._d.en.n»d ,    110  S.Ct.    1168   (  1990).  .        ,  .  » < » 
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In  Salinger .  the  Second  Circuit  ordered  the  District  Court 
to  issue  a  preliminary  injunction  barring  the  publication  of  a 
serious  biography  of  author  J.  D.  Salinger  because  of  the 
biographer's  unauthorized  quotations  from  Salinger's  unpublished 
letters.     In  so  ruling,  the  Court  of  Appeals  stated  unequivocally 
that  unpublished  works  "normally  enjoy  complete  protection 
against  copying  any  protected  expression."     (811  F.2d  at  97) 
Indeed,   the  Second  Circuit  concluded  in  Salinger :     "If  (a 
biographer]  copies  more  than  minimal  amounts  of  (unpublished) 
expressive  content,  he  deserves  to  be  ei. joined."   (811  F.2d  at 
96)  * 

In  New  Era,   the  Second  Circuit  held  that  the  publisher  of 
a  highly  critical  biography  about  L.  Ron  Hubbard,  the 
controversial  founder  of  the  Church  of  Scientology,  had 
infringed  copyrights  in  Hubbard's  unpublished  diaries  and 
journals.     The  Hubbard  biographer  had  used  selected  excerpts 
from  these  previously  unpublished  materials  to  refute  the  public 
image  of  Hubbard  promoted  by  the  Church  of  Scientology  and  to 
illustrate  perceived  flaws  in  Hubbard's  characteL .     The  Second 
Circuit  made  it  clear  in  New  Era  that  ai  injunction  would  have 
been  ordered  against  the  publisher  of  tne  Hubbard  biography  but 


*  While  continuing  to  support  the  issuance  of  an  injunction  in 
Salinger,   the  author  of  the  Second  Circuit's  opinion  in 
Salinger  has  conceded  that:     " [ i ] t  would  have  been  preferable 
to  have  said  in  Sa linger  *.    .   .he  deserves  to  be  found  liable 
for  infringement"'  rather  than  "he  deserves  to  be  enjoined." 
Sfig  New  Era  Publications  Int'Jj  v.  Henrv  Holt  &  Co .  .   884  F.2d 
659,663  n.l  (2d  Cir.   1989)   (Newman,  J  ,  dissenting  from  denial 
of  rehearing) . 
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for  the  plaintiffs  unreasonable  delay  in  commencing  the 
copyright  infringement  lawsuit.     In  the  chilling  words  of  the 
Second  Circuit:     "[T]he  copying  of   'more  than  minimal  amounts' 
of  unpublished  expressive  material  call:   for  an  injunction 
barring  the  unauthorized  use  ..."  (873  F.2d  at  584)* 

Effect  of  thR  Second  CJjguJJLLS  Decisions  Upon  Magazine  Publishers 

In  the  wake  of  the  galinoer  and  New  Era  decisions  by  the 
Second  Circuit,   it  is  now  clear  —  and  publishers*   lawyers  have 
no  choice  but  to  advise  magazine  editors  --  that  almost  any 
unauthorized  use  by  a  magazine  of  previously  unpublished 
materials  which  is  challenged  by  a  copyright  owner  will 
inexorably  lead  to  a  judicial  fir.ding  of  copyright  infringement. 
Moreover,  the  Second  Circuit's  rulings    .n  Saljnqgr  and  New  Ere 
leave  no  doubt  that  such  a  finding  of  copyright  infringement  will 
almost  always  result  in  the  automatic  issuance  of  an  injunction 
against  the  publisher  of  previously  unpublished  materials.  As 
Chairman  Hughes  observed  when  he  introduced  H.R.2372: 


-Decisions  of  uhe  Circuit  Court  of  Appeals  for  the  Second 
Circuit  regarding  this  consideration  -  whether  the  work  in 
question  is  published  or  unpublished  -  threaten  to  create  a 
per  se  rule.     Under  a  pj>x  s.e  rule,   if  the  work  is  unpublished, 
there  can  be  no  fair  use."     Cong.  Rg£.  E  1821  (daily  ed.  May 
16,  1991). 


While  reiterating  his  support  for  the  issuance  of  an 
injunction  in  the  New  Era  case  but  foe  the  laches  problem,  the 
author  of  the  New  Era  opinion  has  amended  the  sentence  quoted 
above  by  adding  the  phrase  "under  ordinary  circumstances"  at 
the  beginning  of  this  passage.     Sfifi  £L;w  Era  Publications^ 
Int'I  v.  H^nrv  Holt  &  Co.,   884  F.2d  659,662  (2d  Cir.  1989) 
(Miner,  J.,  concurring  in  denial  of  rehearing).     It  is 
certainly  no  comfort  to  magazine  publishers  and  journalists 

or  their  attorneys        to  know  that  injunctions  will  be 
issued  "under  ordinary  circumstances"  whenever  an  author  uses 
"more  than  minimal  amounts"  of  unpublished  materials. 
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The  result:     vast  quantities  of  unpublished  primary  source 
materials  --  'the  essential  raw  materials"  of  all  non-fiction 
writing,   according  t:>  author  J.  Anthony  Lukas"  --  previously 
available  for  selective  quotation  by  maoazine  publishers  and 
journalists  under  the  fair  use  provisions  of  the  Copyright  Act 
are  now  off-limits.     Magazine  publishers  and  editors,  confronted 
on  deadline  with  the  inhibiting  prospect  of  copyright 
litigations  and  automatic  injunctions,  will  engage  in 
self-censorship  and  simply  decide  to  refrain  from  quoting  from 
unpublished  primary  source  materials  such  as  letters,  reports 
and  memos . ** 

The  second  Circuit's  wooden  application  of  the  fair  use 
provisions  of  the  Copyright  Act  to  unpublished  materials  has  in 
effect  rendered  the  Copyright  Act   an  official  --  and  private  -- 
secrets  act  giving  copyright  owners  and  their  heirs  complete 
veto  power  over  publishers'  and  journalists'  quotations  from 
historical  source  materials.     As  Chairman  Hughes  has  concluded: 
"These  decisions  seem  to  have  strayed  from  the  balancing  of 
interests  approach  embodied  in  the  fair  use  doctrine.  They 
suggest  that  there  is  an  absolute  and  unlimited  property  right 
in  the  owner  of  an  unpublished  work,  and  that  all  other  fair  use 
considerations  are  meaningless."    Cono .  Rec.  E  1821  (daily  ed . 
May  16,   1991).     The  Second  Circuit  has  apparently  forgotten,  as 


*     Joint  Hearing/  Statement  of  J.  Anthony  Lukas,  at  177. 

**  Not  surprisingly,  the  Sa linger,  and  New_£ra_decisions  have 
generated  a  firescorm  of  critical  articles.     S_££,  e.g.  , 
articles  cited  in  Judge  Oakes's  article,   "Copyright  and 
Copyremedies :  Unfair  Use  and  Injunctions,"  18  Hofstra  L.  rpv 
983,   1000  n.124.     gfi£  also  articles  cited  in  Bilder,  "The 
Shrinking  Back:  The  Law  of  Biography."  43  Stan.   L.  Rev.  299 
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District  Court  Judge  Leval  reminds  us,  that:     "Quoting  is  not 
necessarily  stealing.     Quotation  can  be  vital  to  the  fulfillment 
of  the  public-enriching  goals  of  copyright  law."     Leval,  "Toward 
a  Fair  Use  Standard",    103  Harv.  I..  Rev.   1105,   .U16  (1990).* 


Hvootheticals 

To  illustrate  how  the  Second  Circuit's  recent  copyright 
decisions  regarding  fair  use  of  unpublished  materials  have 
adversely  affected  and  threaten  magazine  publishing,   let  us  pose 
two  hypothetical  for  your  consideration. 

1.       The  Secret  L3J-Nixon  Correspondence.     Suppose  that 
former  Presidents  Lyndon  Johnson  and  Richard  Nixon  had  commenced 
a  secret  exchange  of  private  correspondence  following  President 
Johnson's  announcement  in  April  1968  that  Johnson  would  not  seek 
re-election.     Suppose  further  that  the  secret  LBJ-Nixon 
correspondence,  which  continued  until  Pesident  Johnson's  death 
in  1973,   is  uncovered  by  a  magazine  journalist  while  the 


*  In  sharp  contrast  to  the  Second  Circuit's  harsh  treatment  in 
Salinger  and  New  Era  of  publishers'  quotations  from  unpublished 
materials,   a  panel  of  the  Second  Circuit  has  acknowledged  the 
importance  and  necessity  of  quotations  in  a  copyright  decision 
—  the  New  Era  v.  Carol  Publishing  case  --  upholding  the  fair 
use  of  published  materials  by  yet  another  Hubbard  biographer. 
Thus,   the  Court  of  Appeals  observed  in  Carol  Pub  I i shi  ng, : 
"[T]he  use  of  the  quotes  here  is  primarily  a  means  for 
illustrating  the  alleged  gap  between  the  official  version  of 
Hubbard's  life  and  accomplishments,  and  what  the  author 
contends  are  the  true  facts.     For  that  purpose,   some  conjuring 
up  of  the  copyrighted  work  is  necessary."     New  Era  Publications 
International  v.  Carol  Publishing  Gro-ip,   904  F  2d  152,   159  (2d 
Cir.   1990),   rev'g  729  F.Supp.  992  (S.).N.Y.   1990).     We  believe 
the  same  "conjuring  up  of  the  cop/rig. ited  work-   is  necessary 
and  appropriate  with  respect  to  quotations  from  unpublished 
materials. 
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reporter  is  researching  a  retrospective  article  on  the  Vietnam 
War.     Assume  that  the  unpublished  private  correspondence 
includes  significant  revelations  regarding  the  two  Presidents' 
personalities  and  political  thinking  and  reveals  previously 
undisclosed  information  about  the  two  Presidents*  conduct  of  the 
Vietnam  War . 

The  magazine  journalist  in  our  hypothetical  includes  a 
limited  number  of  carefully  selected  ve.batim  excerpts  from  the 
secret  LBJ-Nixon  cot respondence  in  the  article  in  order  to 
substantiate  the  repeater's  critical  analysis  of  the  two 
Presidents*   conduct  of  the  Vietnam  War.     The  journalist  quotes 
from  the  unpublished  letters  because  he  concludes  in  good  faith 
that  he  cannot  separate  the  facts  or  ideas  set  forth  in  the 
letters  from  the  unique  form  in  which  they  have  been  expressed 
by  Presidents  Nixon  and  Johnson.     Reprerentatives  of  President 
Johnson's  estate  and  President  Nixon,   learning  of  the  existence 
of  the  secret  correspondence  immediately  prior  to  publication  of 
the  magazine  article  when  approached  by  the  journalist  for 
comment,   respond  by  filing  a  copyright     nfringement  litigation 
in  New  York  against  the  magazine  publisier. 

The  result:     under  the  second  Circuit's  copyright 
decisions  in  Saljngei  and  New.  £r_a ,   the  magazine  publisher  would 
not  only  be  held  to  have  infringed  the  copyrights  in  the 
unpublished  letters  owned  by  the  Johnson  estate  and  President 
Nixon,   but  would  be  subjected  to  the  issuance  of  an  injunction 
barring  the  publication  of  the  article  *nd  the  magazine  unless 
the  infringing  quotations,   and  all  clos»i  paraphrases,   from  the 
Johnson-Nixon  correspondence  were  deletod  in  their  entirety.  If 
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the  magazine  article  were  already  in  production,   the  printing, 
distribution  and  promotion  of  an  entire  magazine  would  be 
disrupted,  delayed  or  possibly  cancelled,   at  enormous  financial 
—  and  editorial  —  cost  to  the  publisher. 

2.       IhjsU^vejL^  m  this  hypothetical, 

suppose  a  magazine  journalist  for  a  business  magazine  researching 
allegations  regarding  a  corporation's  cont rovei sial  financial 
practices  receives  in  the  mail  an  unsolicited  copy  of  an 
internal  employee  me-o  from  the  corpora. ion' s  files.  The 
revealing  memo  substantiates  an  employee's  claims  to  the 
magazine  reporter  that  the  corporation  has  engaged  in  illegal 
conduct.     For  example,   assume  that  the  internal  corporate  memo 
describes  an  elaborate  financial  scheme  apparently  designed  to 
avoid  the  corporation's  financial  disclosure  obligations  under 
the  federal  securities  and  the  foreign  corrupt  practices  laws. 
As  a  responsible  journalist,   the  report  .r  approaches  the 
corporation  for  comment  prior  to  publication  of  the  article 
which  will  include  selected        but  deva  .tatmg  --  quotations 
from  the  damaging  memo.     In  response,   the  corporation  not  only 
threatens  to  sue    he  magazine  for  libel  but,   as  the  owner  of  the 
copyright  in  the  internal  employee  memo,   proceeds  to  file  a 
ropyriqht  infringement  claim  in  New  Yor*  prior  to  publication 
seeking  to  enjoin  the  publication  of  the  article  and  the 
magazine  on  the  grounds  of  copyright  infringement. 

Again,    In  view  of  the  Second  Circuit's  copyright  decisions 
in  SdUflW  and  SteM-J&I*.   the  cou:t  would  have  no  choice  but  to 
hold  that  the  magazine  had  indeed  infringed  the  corporation's 
copyright  in  the  unpublished  employee  m*mo -     Moreover,  while  the 
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law  is  clear  that  the  corporation  would  never  be  able  to  obtain  a 
pre-publication  injunction  against  publication  of  the  article  by 
reason  of  the  corporation's  purported  libel  claims  against  the 
magazine,  the  Second  Circuit's  recent  copyright  decisions  would 
mandate  an  injunction  arising  from  the  corporation's  copyright 
infringement  claims. 


H.R.2372 

MPA  believes  Title  I  of  H.R.2372  would  restore  the  Copyright 
Act-s  delicate  balance  between  the  rights  of  publishers  and 
journalists  to  quote  selectively  from,  and  make  fair  use  of, 
unpublished  works  and  the  r;;hts  of  copyright  owners  to  control  the 
publication  and  use  of  their  unpublished  materials.     Title  I  of 
H.R.2372  would  also  eliminate  the  substantial  confusion  and  debate 
about  the  scope  of  fair  use  of  unpublished  materials  which  has  been 
engendered  by  the  Second  Circuit's  controversial  fair  use 
decisions.*     By  clarifying  that  "tt]he   :act  that  a  work  is 
unpublished   ...  shall  not  bar  a  finding  of  fair  use,  if  such  finding 
is  made  upon  full  consideration  of  all   ;he  factors  set  forth  in 
paragraphs  (1)  through  (4)    [of  17  U.S.C.  §107]",   the  proposed 


The  need  for  clarification  of  this  important  copyright  issue 
is  demonstrated  by  the  extraordinary  number  of  articles  which 
have  been  written  by  many  of  the  judges  who  participated  in 
the  S_a_Lijig£r_  and  New  Era  cases  in  an  apparent  attempt  to 
explain  the  Second  Circuit's  fair  use  jurisprudence.  See 
Oakes,   "Copyrights  and  Copyremedies :  Unfair  Use  and 
Injunctions, -   18  Hofstra  L,   Rev.   983  (1990);  Newman,   "Not  the 
End  of  History:  The  Second  Circuit  Struggles  with  Fair  Use," 
37  J,  Copr,  Soc/Y  12  (1989);  M.ner,   "■xploiting  Stolen  Text: 
Fair  use  or  Foul   Play?,"  37  J,  Copr,  .j^y  1  (1989);  Newman, 
ttanqes  Lectuce,   12  Colum.  J.  L.  Ar^  i67   (1989);  Leval, 

Toward  a  Fair  Use  Standard,"   103  Harv.  L.   &  Rpu.   H05  (1990); 
Leval,   "Fair  Use  or  Foul?  The  Nineteenth  Donald  C.  Brace 
Memorial  Lecture,"  36  J.  Copt.   Soc'y  167  (1989).     £££  also 
Joint  Hearing,  Statements  of  Hon.  James  L.  Oakes  (81-89);  Hon 
Roger  J.  Miner  (90-100);  Hon.   Pierre  Leval  (101-43) 
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amendment  would  make  it  clear  to  courts  that  publishers  should  net 
be  totally  precluded  from  making  any  use  of  unpublished  materials. 
The  mere  fact  that  a  copyrighted  work  is  unpublished  should  not 
automatically  disqualify  such  materials  from  fair  use  just  as  the 
fact  a  work  is  published  does  not  automatically  permit  a  publisher 
to  make  unfettered  use  of  these  materials. 

Moreover,   the  proposed  amendment  would  rake  it  clear  that  the 
unpublished  nature  of  a  copyrighted  wor*  "shall  not  diminish  the 
importance  traditionally  accorded  to  any  other  consideration  under 
;§10"*J."     Title  I  of  H.R.23^2  would  mandate  that  each  fair  use 
dispute  involving  unpublished  materials  should  be  judged  on  its 
merits  following  a  careful  judicial  balancing  of  all  of  the  four 
fair  use  factors  set  forth  in  §107.*     For  example,   the  fourth  facto 
("the  effect  of  the  use  upon  the  potential  market  for  or  vaiue  of 
the  copyrighted  work")  has  been  held  by  the  Supreme  Court  to  be 
"undoubtedly  the  sm.ile  most  important  element  of   fair  use."  Harper 
£_gow_Publishers ,   Inc.   v.   Nation ..Enterp. ises,   471  U.S.   539,  566 
(1985).     In  those  cases  where  there  wouid  be  little  or  no  market 
impact  arising  out  of  a  journalist's  limited  use  of  an  unpublished 
memo  or  letter  --  e_..g.,   use  of  5C-year  "\d  historical  materials 
still  protected  by  copyright  --  Title  I  of  H.R.2372  would  permit 
courts  to  hold  that  the  interests  of  a  -ournal;st  in  such  situatior 
outweighed  the  rights  of  an  unpublished  work's  copyright  owner. 


*  See ,  e^.5.,  Wright  v.  war_n&r_  3fiOi&5.,  Trc,   743  F.  Supp.  105 

(S.D.N.Y.   1990),   appeal  pending ,  No.  90-9054   (2d  Cir),  where 
Circuit  Court  Judge  Walker  (sitting  b"  designation)   utilized  a 
full  four-factor  analysis  (748  F.  Supp.   at  108-13)   to  hold  the 
publisher's  use  of  unpublished  materials  to  be  fair;  §e.e  a.l_s_o 
Arica  Institute.   Inc.  v.  Helen  Palmer  and  £.9 r£e_r_J. _Rpw 
Publishers.    Inc..    1991  U.S.  Dist.  LEXIS  4*>31   (S.D.N.Y.  April 
10,   1991),  where  District  Court  Judge  Patterson  found 
(*29-*33)  a  publisher's  use  of  unpubl.shed  materials  to  be 
fair  following  a  full  four-factor  analysis. 
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MPA  nctes  that  the  proposed  amendment  will  make  no  change  in 
the  iaw  of  fair  use  as  it  affects  the  computer  industry's 
concerns.     MPA  has  worked  closely  with  computer  industry 
representatives  and  congressional  staffs  to  ensure  that  the 
proposed  fair  use  amendment  is  carefully  crafted  to  solve  the 
specific  problems  caused  by  the  Second  Circuit's  opinions  in  the 
Salinger  and  New  Era  cases.     MPA  appreciates  the  computer 
industry's  willingness  to  work  rfith  publishers,   journalists  and 
authors  to  address  the  serious  editorial  problems  caused  by  the 
Second  Circuit's  recent  fair  use  decisions. 

Automatic  Injunctions 

MPA  believes  Congress  should  also  address  the  problems 
engendered  by  the  Second  Circuit's  rigid  rules  in  Salinger  and 
New  Era  concerning  the  automatic  issuance  of  injunctions  in 
copyright  cases.     We  recognize  that  several  Second  Circuit 
judges  have  attempted  in  subsequent  opinions  issues  in 
connection  with  the  Second  Circuit's  denial  of  a  rehearing  in 
New  Era  to  clarify  the  Second  Circuit's  draconian  statements 
regarding  the  automatic  issuance  of  injunctions.*  Unfortunately, 
those  expressions  of  judicial  opinion  are  nothing  more  than 


*  See  r  e.g. ,  Judge  Miner's  concurring  opinion,  884  F.2d  at  661: 
"All  now  agree  that  injunction  is  not  the  automatic  consequence 
of  infringement  and  that  equitable  considerations  always  are 
germane  to  the  determination  of  whether  an  injunction  is 
appropriate".     See  also  Judge  Newman's  dissenting  opinion,  884 
F.2d  at  664:     " fElquitable  considerations,  in  this  as  in  all 
fields  of  law,  are  pertinent  to  the  appropriateness  of 
injunctive  relief.     The  public  interest  is  always  a  relevant 
consideration  for  a  court  deciding  whether  to  issue  an 
injunction. " 
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non-binding  dicta .     Moreover,  Judge  Miner  is  careful  to  point  out  in 
his  rehearing  opinion  (884  F.2d  at  661-*2)  that  the  New  Era  panel 
majority  still  maintains  its  prior  view  that  an  injunction  would 
have  been  a  proper  remedy  in  New  Era  buv:  for  the  laches  problem. 
Similarly,  Judge  Newman  still  finds  no  problem  with  the  preliminary 
injunction  issued  in  the  Sa  1  ir.aer  case  because  the  injunction  did 
not  "halt  distribution  of  a  book  already  in  pub'.ication;  the 
injunction  required  the  defendant  only  to  revif.e  galley  proofs  to 
delete  infringing  material  prior  to  publication."     (884  F.2d  at  663) 

Given  the  exceedingly  tight  editorial  and  printing  deadlines 
faced  by  magazine  publishers,   a  preliminary  injunction  such  as  that 
issued  in  Sa li nqer  would  kill  the  artic  .e  in  question  (and  possibly 
the  entire  issue  of  the  magazine).     For  example,   if  a  preliminary 
injunction  were  issued  against  a  weekly  news  magazine  during  the 
initial  stages  of  the  magazine's  worldw.de  printing  and  distribution 
the  only  practical  moans  of  complying  w  th  such  an  injunction  would 
be  to  cease  all  distribution  of  the  entire  magazine  and  to  cancel 
that  week's  issue.     Magazine  publishers,  confronted  with  tight 
deadlines  and  the  need  to  provide  timely  information  to  their 
worldwide  subscribers,  simply  car.not  delay  the  publication  of  a 
weekly  news  magazine  until  a  final  cour  -  ruling  is  obtained. 
Accordingly,  MPA  believes  the  need  for  a  congressional  response  to 
the  injunction  issue  remains. 

We  submit  that  the  Second  Circuit's  "ecent  copyright  rulings 
virtually  requiring  the  issuance  of  an  injunction  following  any 
finding  of  copyright  infringement  are  in  direct  conflict  with  the 
discretionary  language  of  the  Copyright  Act,  which  simply  provides 
that  "any  Court  ...  may  ...  grant  temporary  and  final  injunctions." 
(Emphasis  supplied)     Courts  in  other  jurisdictions  have  been  quick 
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to  exercise  such  discretion  in  copyright  infringement  cases  and  have 
denied  injunctive  relief  where  damages  remedies  adequately 
compensated  the  copyright  owner.*     In  view  of  Salinger  and  New  Era, 
Congress  should  reaffirm  the  clear  language  and  intent  of  the 
Copyright  Act  that  injunctive  remedies  are  discretionary  in  copyright 
infringement  cases.     As  Second  Circuit  Judge  Oakes  observed  in  a 
recent  law  review  article: 


H[I]t  must  be  remembered  that  we  are  not  talking  here  about 
plagiarism  or  piracy,  a  fundamental  distinction  that  must  be  kept 
in  mind.     Rather,  we  are  talking  about  the  work  of  historians, 
biographers  and  journalists.     Professor  Schlesinger  believes  that, 
•when  responsible  scholars  gain  legitimate  access  to  unpublished 
materials,  copyright  should  not  be  permitted  to  deny  them  use  o£ 
quotations  that  help  to  establish  historical  points.*     I  agree  in 
a  large  sense.     What  we  should  be  concerned  with  is  the  kind  of 
writing  and  the  quality  of  use  that  .should  enter  into  the  choice 
of  a  remedy.     The,  finest  of  fine  tuning  is  essential,  something  I 
think  Judge  Leval  in  New  Era  attempted  to  engage  in.     What  is  not 
necessary,   is  a  wooden-like  approach  that  threatens  tr>  en-inin 
every  work  that  quotes  from  an  unpublished  writing  of  a  biooraphv. 
ilistory-maker  or  public  person  in  thi>  news . "     (Emphasis  supplied; 
footnotes  omitted)** 

MPA  submits  that  the  Second  Circuit's  mandatory  injunction  policy 
is  at  odds  not  only  with  the  express  language  of  the  copyright  law 
but,  perhaps  more  importantly,  t;ith  the  underlying  policies  of  the 
Copyright  Act.     The  purposes  of  the  Copyright  Clause  as  set  forth  in 
the  Constitution  —   'To  promote  the  Progrc       of  Science  and 


Sfifi,  Aiaand  v.  ftCA,    Ins.,   863  F-2d   3.465,    1478-80   <9th  Cir. 

1988) ,   afC'd  on  other  gcda.   HO  S.Ct.1750  (1990)   (Rear  Window 
case);  Belushi  v.  Woodward.   598  F.Supp.   36,   37-38  (D.D.C. 
1984)(John  Belushi  biography).     S_eje  itlso     3  Nimmer  on  Copyright 
$14.06[B]   at  14-61  to  14-62   (1990);  Abrams,   "First  Amendment  and 
Copyright,"  35  J_^.Copr  .-fiflC^  2,   10-12  (1987);  Goldstein, 
"Copyright  and  the  First  Amendment,"  70  Colum.  T, .  Rev,   983,  1030 
(1970). 

Oakes,  "Copyrights  and  Copy  reniedi  es :  Unfair  Use  and  Injunctions, 
1;   Hofstra  L.  Rev.   983,  1002  (1990). 
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useful  Arts  ...   "  —  are  ill-served  by  the  automatic  and  permanent 
suppression  of  journalistic,   literary  and  historical  works  utilizing 
selective  excerpts  from  unpublished  materials.     As  District  Court 
Judge  Leval  --  the  trial  judge  in  both  the  Salinger  and  New  Era 
cases  —  has  observed: 

"When  we  place  all  unpublished  private  papers  under  lock  and  key, 
immune  from  any  fair  use,   for  periods  of  50-100  years,  we  have 
turned  our  backs  on  the  Copyright  Clause.     We  are  at  cross- 
purposes  with  it.     We  are  using  the  copyright  to  achieve  secrecy 
and  concealment  instead  of  public  i lluminat ion . " ■ 

MPA  submits  that  a  Copyright  Act  truly  sensitive  to  First 

Amendment  values  cannot  and  should  not  be  interpreted  to  permit 

prior  restraints  to  be  issued  routinely  upon  a  finding  of  copyright 

infringement.     The  almost  insurmountable  obstacles  to  the  issuance 

of  prior  restraint  in  areas  of  the  law  as  disparate  —  and  as 

important  —  as  libel,  national  security  and  fair  trial/free  speech 

disputes  render  it  difficult  as  a  matter  of  constitutional  law  and 

policy  to  countenance  such  a  drastic  renedy  becoming  routine  in 

copyright  litigations.     If  the  First  Amendment  barred  enjoining  the 

publication  of  the  entire  Pentagon  Papers  notwithstanding  the 

serious  national  security  issues  cited  by  the  government,  why  should 

selective  quotations  from  an  important  public  figure's  unpublished 

letters  serve  as  the  basis  for  an  automatic  injunction  under  the 

Copyright  Act?     As  Judge  Leval  concluded  in  his  New  Era  ruling: 

"The  abhorrence  of  the  First  Amendment  to  prior  restraint  is  so 


*     Leval,   "Fair  Use  or  Foul?,  The  Nineteenth  Donald  C.  Brace  Memorial 
Lecture",   reprinted  in  36  J.  Coor.  S)C*v  167,   173  (1989).  Sfifi 
also  Leval,   "Toward  a  Fair  Use  Standard,"   103  Harv.  L.  Rev.  1105, 
1130-35  (1990). 
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powerful  a  force  in  shaping  so  many  are^s  of  our  lav;,   it  would  be 
anomalous  to  presume  casually  its  appropriateness  for  all  cases  of 
copyright  infringement.-     (695  F.Supp.   at  1525)* 

MPA  believes  the  injunctive  remedy  should  be  utilized  aga:nst 
publishers,   journalists  and  authors  as  *-he  remedy  of  last  resort 
under  the  Copyright  Act  and  only  after  a  court  has  concluded  that 
the  monetary  damages  remedy  already  available  under  the  Copyright 
Act  is  inadequate  and  that  the  infringed  party  has  actually  suffered, 
or  will  suffer,   irreparable  harm.     MPA  submits  that  courts  in 
copyright  infringement  litigations  involving  publishers,  journalists 
and  authors  should  be  required  to  make  a  finding  of  irreparable  harm 
rather  than  simply  ritualistically  presuming  irreparable  harm  in  the 
event  copyright  infringement  has  been  found.     Courts  in  such  cases 
should  also  determine  whether  "great  public  injury  would  be  worked 
by  an  injunction"  (3  ELimmer  OP-  Copyright  §H.06[B]   at  14-61  (  1990)), 
and  if  so,  whether  monetary  damages  would  be  a  preferable 
alternative.     As  Second  Circuit  Judge  03kes  explained  in  dissenting 
from  the  Court  of  Appeals's  decision  in  New  Era:  "Enjoining 
publication.    .   .is  not  to  be  done  lightly.     The  power  to  enjoin  ... 
must  be  exercised  with  a  delicate  consideration  of  all  the 
consequences."   (873  t.2d  at  596) 


*  In  his  recent  law  review  article,  Judge  Oakes  concluded: 

"Sensitivity  to  the  public  interest  has  always  been  taken  into 
account  in  the  granting  or  aenial  of  injunctions.     Why  that 
should  be  true  of  all  but  the  copyright  portion  of  the  law  of 
intellectual  property  dealing  with  unpublished  material  is  a 
question  to  which  I  cannot  fathom  an  answer,     why  is  anyone  so 
afraid  of  the  first  amendment  as  to  think  that  it  should  not 
play  a  role?"    Oakes,   "Copyrights  and  Copyremedies :  Unfair  Use 
and  Injunctions,"   18  Hofstra  L,   ftf>v.   933,   1003  (1990). 


9 

ERIC 


*.  '1 


77 


-  16  - 

Proposed  Copyright  Office  Study 

MPA  is  hopeful  that  passage  of  Ti' le  I  of  H.R.2372  will 
substantially  reduce  the  number  of  infringement  claims  and 
f in(  ings  against  publishers,   journalist:;  and  authors  who  make 
selective  use  of  previously  unpublished  materials,  thereby 
reducing  the  number  of  infringement  cas<:s  where  the  issue  of 
injunctive  relief  will  need  to  be  raiseu.     We  are  also  hopeful 
that  the  legislative  history  of  these  proceedings  together  with 
th'>  favorable  clarifying  dicta  regarding  injunctive  relief  in 
the  Second  Circuit's  New  Era  rehearing  opinions  will  quickly 
translate  into  judicial  decisions  in  tht;  Second  Circuit  and 
elsewhere  refusing  to  issue  automatic  injunctions  following 
infringement  findings  against  publishers  and  authors. 

MPA  believes,  however,  that  the  injunction  issue  is  so 
fundamental  to  the  proper  operation  of  fhe  Copyright  Act  --  a. id 
the  First  Amendment  —  that  Congress  needs  to  monitor  the 
situation  closely  to  determine  whether  further  legislative 
intervention  is  required.     Accordingly,  MPA  proposes  that 
Congress  formally  request  the  Copyright  Office  to  undertake  a 
study  of  fair  use  litigations  under  the  Copyright  Act  after 
Title  I  of  H.R.2372  is  enacted  to  determine  whether  federal 
courts  continue  to  issue  or  threaten  in-junctions  against 
publishers,   journalists  and  authors  in  copyright  infringement 
cases  and,   if  so,  under  what  circumstances.     MPA  believes 
Congress  should  ask  the  Copyright  Office  to  determine 
specifically  whether  the  Second  Circuit,  or  any  of  the  other 
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federal  courts,   fellow  the  automat ic  injunction  rules  set  forth 
in  the  Sa linger  and  New  £ra  decisions  or  whether  courts  in  fair 
use  cases  involving  publishers,   journalists  or  authors  adopt  the 
equitable,  public  interest  approaches  fallowed  by  the  federal 
courts  prior  to  the  Salinger/New  Sr-^  cases  and  apparently 
endorsed  by  several  Second  Circuit  judges  m  the  New  Era 
rehearing  opinions.     MP A  proposes  that  Congress  ask  the 
Copyright  Office  to  submit  the  results  '■>£  this  important  study 
to  Congress  by  September  1992.     Congress  should  review  the 
Copyright  Office's  findings  to  determine  whether  further 
remedial   legislation  is  required  to  add  ess  the  important 
i  n j  ur.ct  ion  question . 

Conclusion 

MPA  applauds  the  timely  efforts  b-j  Chairman  Hughes  and 
Representative  Moorhead  to  address  the  .;erious  editorial  problems 
engendered  by  the  Second  Circuit's  recent  fair  use  jurisprudence. 
MPA  believes  remedial   legislation  is  clearly  necessary  to 
correct  the  Sal inger  and  New  Era  decisions.     We  do  not  believe 
--  as  Second  Circuit  Judge  Newma:   has  r-commended  in  an  article* 

that  magazine  and  other  publishers  should  be  required  to 
attempt  to  litigate  ciecemeal   "stlution;"   to  the  real  and 
immediate  editorial  problems  caused  by   .he  Second  Circuit's 
copyright  decisions.     Moreover,  such  pr*>-publication  litigation 
"solutions"  to  the  Second  Circuit's  rulings  are  not  a  practical 


*  Newman,     "Not  the  End  of  History:     Th*  Second  Circuit 


Struggles  with  Fair  Use,"  3"?  J.  Copr .   Soc'v  12,    17-18  (1990). 
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alternative  for  magazine  publishers  and  journalists  who  are 
inextricably  tied  to  tight  editorial  and  printing  deadlines. 

MPA  submits  that  the  public  interest  will  be  best  served 
by  a  Copyright  Act  and  a  fair  use  doctrine  that  both  permit 
magazine  publishers,   journalists  and  authors  to  make  selective 
quotations  from  unpublished  works  and  respect  the  rights  of 
copyright  owners  to  control  the  publication  of  their  unpublished 
materials.     We  submit  that  Title  I  of  H  R.2372  would  restore  the 
delicate  balance  of  Lhe  fair  use  provisions  of  the  Copyright  Act 
which  has  been  destroyed  by  the  Second  Circuit's  ill-advised 
decisions  in  Sal inoer  and  New _E_c_a . 


Kenneth  M.  Vittor 

Magazine  Publishers  of  America 
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APPENDIX  to  Statement  of  Kenneth  M.  Vittor 

Communications 

Lawyer 


Puaeatxy)  ot  ir>e  Forum 
on  Communications  Law 
American  Bar  Association 
voium*  ?  Numoer  4  Fail  1989 


"Fair  Use"  of  Unpublished  Materials:  "Widow 
Censors,"  Copyright  and  the  First  Amendment 


Assume,  for  the  moment,  that  you 
aic  counsel  to  the  publisher  of  a 
soon-to-be  published  unauthor- 
ized biograph>  ot  former  Presi- 
dent Richard  M.  Nixon.  The 
biographer's  draft  manuscript  in- 
cludes a  hmited  number  of  previ- 
ou»l>  unpublished  excerpts  from 
President  Nixon's  personal  diary 
and  recently  disco\ered  letters. 
The  \erbatim  quotations  from  the 
Nixon  diary  and  letters  disclose 
significant  revelations  rep  "ding 
the  Watergate  scandal,  the  ,,ixon- 
Kissinger  diplomatic  gambit  to 
China,  the  "secret"  war  in  Cam- 
bodia and  Nixon's  conduct  of  the 
\  ietnam  War  The  excerpts  from 
the  Nixon  diary  and  letters,  like  the 
Watergate  tapes,  capture  the  for- 
mer President's  often  caustic  and 
re\eahng  opinions  of  \^orld  and 
domestic  leaders,  public  person- 
alities and  contemporary  affairs 
in  memorable  expressions  fre- 
quently ai  odds  with  Nixon's  pre* 
\iousl\  published  statements.  The 
author  proposes  to  use  a  limited 
number  of  carefully  selected  \er- 
batim  excerpts  from  the  Nixon  di- 
ary and  letters  m  order  to  buttress 
the  biographer's  critical  finding* 
about  the  former  President  and  to 
permit  readers  to  draw  their  own 
conclusions  about  the  author's 
analysis  of  the  Nixon  presidency 
The  editor  of  the  biography  <>eeks 
your  advice  as  to  whether  there  arc 
anv  legal  problems  concerning  the 
biographer's  proposed  unautho' 
nzed  use  of  the  previously  unpub- 
lished Nixon  dian  and  letters 


BY  KENNETH  U  ViTTCR 

The  resolution  of  the  copyright 
issue  framed  in  this  publishing 
lawyer's  fantasy  should  be  diffi- 
cult, requiring  a  delicate  balanc- 
ing under  the  Copyright  Act  of  the 
former  President's  proprietary 
nchts  in  the  unpublished  diary  and 
letters  and  the  biographer's — and 
history's — competing  claims  to 
quote  such  in\aluable  original 
sources  in  order  to  better  under- 
stand President  Nixon  and  the 


turbulent  era  of  his  presidency 
Unfortunately,  the  answer  to  mv 
hypothetical  has  been  rendered  all 
too  simple  b\  a  recent  series  ol 
highly  resincmc — and  conrimer 
stal — interptetations  b\  the  Lmted 
Stales  Court  of  Appeals  for  the 
Computed  .,n  r«iLV  J-' 
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-WIDOW  CENSORS" 

Coninumd  from  page  I 

Second  Orcun  of  the  scope  of  "fair 
use"  of  unpublished  materials  un- 
der the  Copyright  Act. 

Notwithstanding  the  potential 
historical  importance  of  the  quo- 
tations from  the  Nixon  diary  and 
letters  and  regardless  of  whether 
the  biographer  exercised  scholarly 
care  in  selectinga  limited  number 


in  Harper  &  £0-.*  Publishers,  Inc. 
v.  S'aiton  Ente  pnses.  471  U.S.  539 
(1985).  Moreover,  the  almost  au- 
tomatic injunctions  which  ha\e 
been  issued  or  threatened  against 
publishers  of  serious  biographies 
are,  I  submit,  fundamentally  at 
odds  with  the  underlying  purposes 
I  and  values  of  both  the  Copyright 
!  Act  and  the  First  Amendment. 

The  Rules  of  the  Game:  A 
Copyright  Law  Primer 


otbnef  excerpts  from  the  diary  and  ,  [n  order*lo  undcn>tand  the  con- 

letlcrs  to  support  the  author  s  his-  iroverev  surroundlng  the  Second 

toncal  findings  and  opinions,  your  (  Circuu:s  recent  "fair  use"'  jurts- 

legal  advice  to  the  eager  editor  dencc  a  revlcvv.  of  seNeral 


.vould  have  to  be  distressingly 
clear  unless  the  author  agrees  to 
deieie  all  quotations  (and  all  close 
paraphrases}  from  the  diary  and 
letters,  it  is  likel\ — indeed,  almost 
certain — that  publication  and  dis- 
tribution of  the  biography  would 
be  enjoined  in  the  e\ent  the  for- 
mer President — or  upon  his  death, 
Nixon's  lite  ran.  executor— filed  a 
cupvright  infringement  lawsuit 
•seeking  an  injunction  under  the 
remedial  pro\isions  of  the  Copy- 
nch:  Act  Following  the  remark- 
able senes  of  recent  copyright 
oecisions  bv  the  Second  Circuit  in 
Vfi  Era  Publications  Interna-  ; 
r.o'iai.  4pS  »  Henrv  Holt  and 
Cumoam.  Inc..  873  F.2d  576  (2d 

Or.),  rehearing  denied.  F.2d 

 (August  29,  1989)  (L.  Ron 

Hubbard  biography)  and  Sating** 
■  Randotn  House.  Inc..  811  F.2d 
vO  »2d  Cir  ),  cert,  denied.  108  S.  Ct. 
213  tl9S7)  (J  D.  Sahnger  biog- 
raph\ ).  it  is  now  J  ear  (at  least  in 
the  Second  Circuit)  that  almost  any 
unauthorized  use  of  previously  un- 
published materials  challenged  by 
a  ..opvnehi  owner  will  inexorably 
lead  10  a  finding  of  copyright  in- 
fringement, which  in  tum  will  al- 
most alwavs  result  in  the  automatic 
issuance  of  an  injunction. 

This  article  will  trace  the  recent 
evolution  of  the  "fair  use"  doc- 
trine in  an  attempt  to  demonstrate 
thai  the  Second  Circuit's  wooden 
application  of  the  "fair  use"  pro- 
\  isions  of  the  Copyright  Act  against 
users  of  previously  unpublished 
materials  is  not  mandated  either  by 
the  language — or  the  broad  edu- 
cational purposes — of  'he  Copy- 
right Act  or  b>  the  United  States 


I  basic  copyright  principles  might 
.  be  helpful. 

Idea/Expression  Dichotomy 
Copyright  only  protects  the  form 
of  expression  adopted  bv  the  orig- 
1  inal  author  and  not  the  underlv- 
;  ing  ideas  or  facts  described  by  the 
"  author  An  author  cannot  copv- 
:  right  ideas  or  facts  even  if  the 
'  author    expended  substantial 
■  amounts  of  time,  effort,  and 
i  money  to  discover  or  develop 
such  ideas  and  facts  Thus,  even  in 
the  absence  of  a  "fair  use'  de- 
fense, the  Nixon  biographer  in  our 
j  hypothetical  would  be  free— at 
;  least  under  the  copvnght  law — to 
j  discuss  any  ideas  or  facts  dis- 
j  closed  in  the  unpublished  .'-axon 
i  diarx  and  letters  piovidcd  Presi- 
j  dent  Nixon's  form  af  expression 

>  was  not  copied  or  paraphrased  too 
;  closelv  by  the  author.  The  diffi- 
'  cult  copyright — and.  1  would  sub- 
mit, First  Amendment — problem 

'  arises  when  a  purported  "tair 
user"  of  unpublished  materials 
genuinely  believes  it  is  not  possi- 
=  ble  to  separate  the  tacts  or  idea:, 
i  from  the  form  in  which  they  have 
been  expressed  bv  the  ongtnal  au- 
thor— e.g..  the  biographer  in  our 
hypothetical  concludes  in  good 
faith  that  President  Nixon's  form 
I  of  expression  is  itself  the  fact  and 
I  must  therefore  be  quoted. 

j  Unpublished  Letters 
|  A  letter  writer's  unpublished  let- 
i  tcrs.  like  other  unpublished  ma- 
|  te rials,  are  fully  protected  under 

>  the  present  Copyright  Act  f.om  the 
j  moment  they  are  set  down  on  pa- 
per ("fixed  in  any  tangible  me- 


Supreme  Court's  "fairusc"  ruling  '  dium  of  expression").  Recipients 


of  letters  own  only  tangible  phys- 
ical property  rights  in  the  letter — 
e.g  .  a  recipient  could  sell  the  copy 
of  the  letter  or  deposit  the  letter 
in  a  research  librarv— but  the  let- 
ter writer  retains  all  literary  prop- 
erty rights  in  the  letter.  Thus. 
President  Nixon  has  the  nght  un- 
i  der  the  Copvnght  Act  to  decide 
when,  if  ever,  he  chooses  to  pub- 
lish his  pnvatc  correspondence 

The  'Fair  Use  "  Factors 
The  Copvnght  Act  expressly  rec- 
ognizes "fair  use"  limitations  (17 
■  U.S.C.  §  107)  on  a  copyright  own- 
er's otherwise  exclusive  literary 
propeny  rights  (§  106),  providing 
that  "fair  use  of  a  copyrighted 
work  .  .  .  for  purposes  such  as 
cnticism  comment,  news  report- 
ing, teaching  scholarship,  or 
research,  is  not  an  infringement 
of  copyright."  Signiftcantlv.  there 
is  no  exception  or  special  treat- 
ment in  the  statute  regarding  un- 
published materials:  the  Copv  nght 
Act's  "fair  use"  limitations  on  the 
copvnght  owner's  otherwise  ex- 
clusive rights  applv  both  to  pub- 
lished and  unpublished  materials. 

To  assist  couns  in  determining 
whether  a  particular  use  is  "fair." 
the  Copvnght  Act  lists  (without 
explanatory  commesitarx  >  the  fol- 
lowing four  illustrative,  nonex- 
clusive "fair  use"  fictors 

1 .  the  purpose  aMd  character 
of  the  use; 

2  ihe  laturr  of  the  copv- 
righted  work  (e.g.,  pub- 
lished or  unpublished), 

3  the  amount  and  substan 
tiality  of  the  portion  used 
relative  to  the  copv  righted 
work  as  a  whole-  and 

4  :he  effect  of  the  use  upon 
ihe  potential  market  for  ihe 
copynghted  work. 

Recent  "Fair  Use"  Cases 
Involving  the  Unauthorized 
Use  of  Unpublished  Materials 

1 .  Harper  &  Row  v  Nalton 
Analysis  of  rcceni  "fair  use"  jur- 
isprudence must  commence  with 
the  Supreme  Court's  1985  deci- 
sion in  the  Harper  <Si  Row  r.  So- 
I  ton  case  The  Supreme  Court  held 
in  Harper  &  Row  that  the  unau 
thorized  use  by  The  \  ation  of  \er 
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.  baiim  quotations  from  President 
Gerald  Ford's  soon-to-be  pub- 
lished  memoirs  in  a  2.250-word 
article  was  not  a  "fair  use"  under 
the  Copyright  Act.  In  so  holding, 
the  Court  was  greatly  influenced 
by  the  timing  of  the  publication  of 
The  .Vation  article,  which  was  ex- 
pressly intended  to  "scoop"  an 
authorized  pre-publication  article 
about  the  Ford  memoirs  sched- 
uled to  appear  »n  Ttme.  As  Justice 
O'Connor,  writing  for  the  major- 
itv.  concluded:  "77ie  .Walton  effec- 
tively arrogated  to  itself  the  right 
ot  first  publication,  an  important 
marketable  subsidiary  right."  The 
Sanon  article  resulted  in  Time's 
cancellation  of  its  z  ^reement  with 
Harper  &.  Row  for  exclusive  first 
serialization  rights  to  President 
Ford's  memoirs. 

It  was  in  this  unusual  factual 
context  that  the  Supreme  Court 
discussed  the  general  scope  of 
"{air  use"  of  unpublished  works. 
\Shilc  recognizing  that  the  1976 
Copyright  Act  extended  copyright 
protection— and.  significantly,  the 
Act  s  "fair  use'"  provisions — tc  all 
works,  published  and  unpub- 
lished, the  Court  reiterated  the 
common-law  presumption  that  an 
unauthonzec.  .c  of  an  unpub- 
lished work  is  generally  not  a  "fair 
um:."  Noting  that  'ihe  scope  of  fair 
use  is  narrower  with  respect  to 
unpublished  works."  Justice 
0  Connor  observed:  [T]hc  un- 
published nature  of  a  work  is  ia> 
ke\  though  not  necessarily  deter- 

-minative.  factor'  tending  to  ne- 
gate a  defense  of  fair  use  "  The 
Supteme  Court  concluded:  'Ln- 
der  ordinary  circumstances,  the 
author  s  nght  to  control  the  firs: 
public  appearance  of  his  undis- 
seminated  expression  will  out- 
weigh a  claim  of  fair  use  " 

Several  points  are  worth  noting 
regarding  the  Supreme  Court's 
ruling  in  Harper  &  Row  v  Satton 
First  a  careful  reading  of  Justice 
O'Connor's  opinion  indicates  that 
the  Court  never  intended  to  cre- 
ate a  per  sc  rule  against  the  un- 
authorized use  of  unpublished 
materials.  Rather,  a  rebuttable 
presumption  was  promulgated 
which  in  the  exceptional  case — 
perhaps  mv  Nixon  hypotheti- 
cal''—might  be  overcome  if  the 
requisite  showing  is  made  by  the 


j  purported  "fair  user."  A  central 
•  flaw  in  the  Second  Circuit's  re- 
;  cent  "fair  use"  decisions  is  the 
]  transformation  of  the  Supreme 
\  Court's  rebuttable  presumption 
j  into  a  seemingly  absolute  rule 
against  almost  any  unauthorized 
.  use  of  unpublished  materials. 
t     Second,  while  frequently  cited 
l  as  an  "unpublished  works"  case. 
.  the  Harper  &  Row  v  S'anon  deci- 
.  sion  ii  not  realK  about  the  cop>- 
right  protections  to  be  afforded 
"unpublished  works."  I  believe 
the  Supreme  Court's  ruling  is 
more  properly  understood  as  on 
attempt  by  the  Court  to  protect  the 
right  of  authors  to  choose  the  tim- 
ing of  the  first  publication  of  their 
soon -to-be    published  works. 
Viewed  in  the  context  of  an  au- 
thor such  as  President  Ford  who 
clearlv  intended  to  publish  his 
soon-to-be  published  manuscript, 
the  Court's  strong  presumption 
against  the  unauthorized  use  of 
unpublished  works  is  entirelv 
consistent  with  the  motivational 
purposes  of  the  Copvnght  Clause 
in  the  Constitution — i.e  .  "To  pro- 
mote the  Progress  of  Science  and 
useful  Arts.      "  Such  a  strong 
presumption  against  the  "fair  use" 
of  unpublished  works  is  less  de 
fensible.  however,  when  applied 
to  authors  or  cop> right  owners  of 
unpublished  materials  who.  per- 
haps tor  reasons  of  pnvacv  or  tear 
of  criticism,  never  intend  to  pub- 
lish their  unpublished  works.  How 
are  the  broad  educational  pur- 
poses of  the  copvnght  law  served 
bv  permitting  copvnght  owners  to 
block  even  the  most  limited  use  of 
unpublished  works  bv  serious 
biographers  and  histonans  espe- 
cially when  such  copvnght  own- 
ers are  public  officials  or  public 
figures* 

This  troubling  question  was 
>  raised  in  an  eloquent — and  pro- 
:  vocative— speech  given  at  New 
York  University  in  Apnl  1989  by 
United  Stales  District  Judge  Pierre 
N.  Leval  (the  trial  judge  at  odds  . 
with  the  Second  Circuit  in  both 
the  Salinger  and  S'ew  Era  cases). 
1  Noting  the  ominous  nse  "of  a  new 
[  powerful  potentate  in  the  politics 
.  of  intellectual  life—the  widow 
censor"  who.  in  the  wake  of  the 
Second  Circuit's  recent  rulings,  is 
now  empowered  to  veto  alfun- 


authonzed  quotations  by  histori- 
ans and  biographers  from  the 
unpublished  works  of  deceased 
public  figures.  Judge  Leval  ob- 
served: 

[I]  believe  ihe  Court  [in  Harper  & 
Row  v.  ,\'attOn]  went  ioo  far  in 
suggesting  that  ihe  unpublished 
nature  of  a  document  inevitably 
disfavors  fair  use.  ft  is  one  thing 
10  bar  the  scooping  of  a  tevt 
headed  for  publication  But  com- 
pare such  a  manuscript  io  tellers 
or  memo*,  wruten  as  private 
communications,  some  of  them 
as  much  as  40-60  \ears  prior  to 
ihe  secondary  use.  which  can  be 
ev — cted  even  after  me  dcaih  of 
iu,  author  to  be  wiihheld  from 
publication  by  executors  or  as- 
signees tor  50  turther  \ears  of 
copvnght  protection 

When  we  place  all  unpuolished 
pnvate  papers  under  lock  and 
kev.  immune  from  am  fair  jsc 
for  penods  of  5O10O  vears.  we 
have  turned  our  backs  on  the 
Copvnght  Clause  We  are  at  cross- 
purposes  with  u  We  ore  using  the 
copyright  to  achieve  iecrecvand 
concealment  instead  of  public  il- 
lumination iEmpha\is  in  ongi- 


2.  $aliru>et  x  Random  Hvti\t> 
Judge  Leval's  concerns  regarding 
ihe  troubling  copvnght  poliev  im- 
plications of  the  "fair  use"  rules 
and  presumptions  set  forth  in  the 
Harper  <£  Row  r  .\<:;;oii  decision 
are  vividlv  illustrated  bv  the  Sec- 
ond Circuit's  recent  opinions  in 
ihe  Sa:tn£er  v.  Random  House  and 
.Vew  Era  v  Henr\  Hoil  ca^es  ln 
Salinger  the  Second  Circuit  di- 
rected Judge  Leval  to  issue  a  pre- 
liminary- injunction  bamng  the 
publication  by  Random  House  ot 
asenous  biographv  ot  well-known 
writer  J  D  Salinger  by  Ian  Ham- 
ilton, a  renowned  biographer  and 
a  'iteran  cntic  tor  The  London 
Sunda\  Times  Judge  Jon  0  New- 
man, wntine  for  a  unanimous 
three-judge  panel,  held  that  the 
biographer's  unauthonzed  quo- 
tations from  (and  close  para- 
phrases of)  Salinger's  unpublished 
letters — which  the  biographer  had 
uncovered  in  various  universitv 
research  libranes — did  not  con- 
stitute "fair  use  '  While  purport- 
edly following  ihe  rebuttable  pre- 
sumption rule  in  Harper  d>  Row. 
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the  Salinger  opinion  clearly  sug- 
'  gests  that  unauthorized  copying  of 
unpublished  works  will  always 
constitute  copyright  infringe- 
!  mem.  As  Judge  Newman  ob- 
served in  Salinger 
|    [W]e  think  that  the  tenor  of  the 
i    [Supreme]  Court's  entire  discus- 
j    sion  of  unpublished  works  (in 
j     Harper  &  Row)  convey*  the  idea 
that  such  works  normally  enjoy 
•     complete  protection  atainst  Copy- 
ing any  protected  expression. 
'     (Emphisis  supplied) 

The  panel  in  Salinger  was  not 
:  troubled  by  the  prospect  of  per- 
mitting Salinger  and  his  literary 
executors  to  prohibit  serious 
!  biographers  from  quoting  or  par- 
aphrasing from  any  of  Salinger's 
,  unpublished  letters  for  the  re- 
1  mainder  of  the  reclusive  author's 
life  and  for  the  statutory  fifty  years 
following  Salinger's  death.  Judge 
-  Newman    explained:  "Public 
awareness  of  the  expressive  con- 
■  tent  of  the  letters  will  have  to  await 
either  Salinger's  decision  to  pub- 
lish or  the  expiration  of  his  copy- 
]  right."  Without  even  discussing 
the  important  First  Amendment 
issues  raised  by  the  issuance  of  an 
'  injunction  against  the  publication 
of  a  serious  biography — the  Court 
does  not  explain,  for  example,  why 
,  the  less  draconian  remedy  of 
monetary  damages  available  un- 
der the  Copyright  Act  would  not 
;  have  been  an  adequate  and  prcf- 
'  crablc  alternative  to  prior  re- 
1  straint— the  Court  of  Appeals  in 
Sahtger  concluded:  "If  (the  biog- 
rapher] copies  more  than  mini- 
mal amounts  of  (unpublished) 
1  expressive  content,  he  deserves  to 
be  enjoined."  The  curious  con- 
cept of  serious  biographers  "de- 
serving] to  be  enjoined*'  is 
certainly  troubling  from  a  First 
Amendment— and.  I  would  sub- 
mit. Copyright  Act— perspective. 

•  3.  .Jew  Era  Publications 

\:  Henry  Holt 

'  In  ,Veu-  Era  Publications  v.  Henry 
Volt .  a  panel  of  the  Second  Circuit 
found  another  serious  biographer 

"  who.  but  for  the  fortuitous  oper- 

•  ation  of  the  laches  doctrine,  "de- 
'  serve(d]  to  be  enjoined."  L.  Ron 
'  Hubbard,  the  controversial  foun- 
der of  the  Church  of  Scientology, 


is  the  subject  of  a  highly  critical 
biography  published  by  Henry 
Holt  and  Company  entitled  Bare- 
Faced  Messiah:  The  True  Story  of 
L.  Ron  Hubbard.  Hubbard's  biog- 
rapher uses  excerpts  from  Hub- 
bard's unpublished  diaries  and 
journals  to  refute  the  public  im- 
age of  Hubbard  promoted  by  the 
Church  of  Scientology  and  to  il- 
lustrate perceived  flaws  in  Hub- 
bard's character. 

District  Court  Judge  Leval—  ( 
who  wrvly  observed  during  his  , 
New  York  University  speech  that  ' 
"(i]t  has  been  exhilarating  to  find 
myself  present  at  the  cutting  edge 
of  the  law.  even  though  in  the  role 
of  the  salami" — found  most  of  the 
biographer's  uses  of  Hubbard's 
unpublished  materials  to  be  "jus-  I 
tified  by  a  compelling  fair  use  pur-  j 
pOSC_'a  purpose  which  reason-  « 


il 


As  Judge  Leval  explained. 
"The  abhorrence  of  the  First 
Amendment  to  prior  restraint 
is  so  powerful  a  force  m 
shaping  so  many  areas  of 
our  law  it  would  be 
anomalous  to  presume 
casually  its  appropriateness 
for  all  cases  of  copyright 
infringement. 


ably  requires  use  of  the  author's  j 
particular  words  to  demonstrate 
the  validity  of  an  important  criti- 
cal point. "  For  example,  the  biog- 
rapher's quotation  of  Hubbard's 
revealing,   previously  unpub- 
lished, statement  that  "The  trou- 
ble with  China  is  there  are  too 
many  Chinks  here"  was  deemed 
by  Judge  Leval  to  be  essential  in 
order  to  substantiate  the  author's 
critical  opinions  about  Hubbard's 
bigotry.  However,  in  view  of  the 
Second  Circuit's  restrictive  Sal- 
inger decision.  Judge  Leval  reluc- 
tantly held  that  the  biography 
infringed  Hubbard's  copyright  "to 
some  degree."  finding  "that  there 
is  a  body  of  material  of  small .  but 
more  than  negligible  size,  which, 
given  the  strong  presumption 
against  fair  use  of  unpublished 
material,  cannot  be  held  to  pass 


the  fair  use  test."' 

Notwithstanding  his  copyright 
infringement  finding.  Judge  Leval 
refused  to  issue  a  permanent  in- 
junction against  the  publication  of 
the  Hubbard  biography.  While 
recognizing  that  "it  has  become 
commonplace  in  copyright  cases 
to  assume  [irreparable]  injury" 
and  to  issue  injunctions  to  pre- 
vent infringement.  Judge  Leval 
questioned  "whether  a  finding  of 
infringement  should  ritualistical- 
ly  call  forth  an  injunction."  As 
Flovd  Abrams  observed  in  an  im- 
portant 1987  speech  on  "First 
Amendment  and  Copyright"  cited 
bv  Judge  Leval:  "(Courts  assess-  ■ 
iiig  requests  for  injunctions  in  ' 
copvright  cases]  should  remem-  , 
bcr— and  the  First  Amendment  , 
should  help  them  remember—  ' 
that  enjoining  publication  of  a  1 
book  is  serious  and  that  ritualistic 
incantation  of  the  availabilits  of  i 
injunctions  in  copyright  cases  ; 
makes  it  no  less  serious."  Con  ; 
eluding  that  an  injunction  would  ; 
cause  "significant"  injury  to  free-  j 
dom  of  speech  and  that  monetary  ! 
damages  would  adequately  com-  ! 
pensate  the  holder  of  Hubbard's  ; 
copyrights.  Judge  Leval  refused  to  • 
|  enjoin  the  Hubbard  biography.  As  j 
j  Judge  Leval  explained:  "The  ! 

abhorrence  of  the  First  Amend-  j 
!  ment  to  prior  restraint  is  so  pow-  | 
i  erful  a  force  in  shaping  so  many  1 
j  areas  of  our  law  it  *ould  be  j 
j  anomalous  to  presume  casually  its  j 
j  appropriateness  for  all  cases  of  j 
copvright  infringement."  j 
The  Second  Circuit  panel  af  ; 
firmed  Judge  Lcval's  denial  of  an  . 
injunction  solely  because  of  the  ] 
plaintiff's  "unreasonable  and 
inexcusable  delay  in  bringing  the 
action."  The  Court  of  Appeals  t 
opinion  (written  by  Judge  Roger  = 
J.  Miner)  makes  it  abundantly  ■ 
clear,  however,  that  the  Second  : 
Circuit  panel  would  have  had  no  . 
problem  in  permanently  enjoin- 
ing the  publication  of  the  Hub- 
bard biography  absent  the  laches 
problem.  (Indeed.  Jrdge  Leval 
was  asked  to  consider  a  motion, 
subsequentlv  withdrawn,  filed  by 
the  holder  'of  Hubbard's  copy- 
rights which  sought  to  "buv  out" 
this  laches  problem  bv  paying 
Holt's    pre-lav^suit  damages, 
therebv  attempting  to  force  Judge 
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Leval  to  issue  an  injunction  in 
light  of  the  Second  Circuit's  opin- 
ion.) Observing  that  "we  disagree 
with  a  great  deal  of  what  is  said  in 
the  [district  court's]  opinion" — 
surely  one  of  the  great  judicial  un- 
derstatements in  recent  memo- 
r> — the  Court  of  Appeals  panel  in 
■Veir  Era  explained: 

Although  we  would  characterize 
the  use  here  as  more  than  "small," 
it  makes  no  difference  insofar  as 
entitlement  to  injunctive  relief  is 
concerned.  Since  the  copying  of 
'more  than  minimai  amounts'  of 
unpublished  expressive  material 
calls  for  an  injunction  barring  the 
unauthorized  use.  .  .the  conse- 
quences of  the  district  court's 
findings  seem  obvious. 

The  Second  Circuit  panel  found 
especially  troublesome  Judge 
Leval's  express  reliance  upon  the 
First  Amendment  m  refusing  to 
enjoin  the  Hubbard  biography, 
[T]he  district  court  denied  an  in- 
junction for  several  reasons,  one 
being  the  existence  of  special  cir- 
cumstances tn  which  free  speech 
interests  were  said  to  outweigh 
the  interests  of  the  copyright 
owner.  We  are  not  persuaded, 
however,  that  any  first  amend- 
ment concerns  not  accommodat- 
ed by  the  Copyright  Act  are 
implicated  in  this  action. 

In  a  separate  concurring  opin- 
ion. Chief  Judge  James  L.  Oakes 
sharply  criticized  Judge  Miner's 
opinion,  characterizing  it  as  un- 
necessary " dictum  (which)  tends 
to  cast  in  concrete"  the  Salinger 
decision.  "I  do  think  that  Harper 
6  Row,  as  glossed  by  Salinger. 
leads  to  the  inevitable  conclusion 
■  that  all  copying  from  unpublished 
work  ts  per  $e  infringement."  Dis- 
agreeing strongly  with  the  majori- 
ty's view  that  copyright  protection 


injunctive  relief.  Judge  Oakcs  took  j  liberallv  aopiicd  to  unpublished 
S.t.S!ie!fil^:i?j(,!iIlaj?^'S  !  c°Pyr'ghicd  material."  Judge 


—  — o  »■■«•»■  »w  tt iv  uitifwt  i iv  ; 

willingness  to  enjoin  senous  biog- 
raphers who  make  unauthonzed 
use  of  unpublished  materials. 
Noting  the  preference  from  a  Fiist 
Amendment  viewpoint  of  mone- 
tary damages  to  injunctive  relief 
and  citing  "the  public  benefit  in 
encouraging  the  development  of 
historical  and  biographical  works 
and  their  public  distribution." 
Judge  Oakes  concluded: 
Enjoining  publication  of  a  book 
is  not  to  be  done  lightly.  The  pow- 
er to  enjoin .  .  .  must  be  exercised 
with  a  delicate  consideration  of 
all  the  consequences  Re- 
sponsible biographers  and  histo- 
rians constantly  use  primary 
sources,  letters,  diaries,  and 
memoranda.  Indeed,  n  would  be 
irresponsible  to  ignore  such 
sources  of  information. 

On  August  29,  1989.  the  Second 
Circuit  denied  the  "unprecedent- 
ed" petition  for  rehearing  en  banc 

R)A*4U..U  ti.l.,.  L  _l  i 


Miner  maintained  his  opinion  that 
an  injunction  would  have  been  a 
proper  remedv  in  the  .Veu  Ere 
case  but  for  the  laches  problem. 

Judge  Newman  vigorously  dis- 
sented from  the  Second  Circuit's 
denial  of  a  rehearing  in  order  "to 
avoid  misunderstanding  on  the 
pan  of  authors  and  publishers  as 
to  the  copyright  law  of  this  Cir- 
|  cuit.  .   ."  Claiming  that  the  Sec- 
,  ond  Circuit's  denial  of  a  rehearing 
'  "does  not  mean  that  this  Circuit 
is  committed  to  the  language  of 
■  the  panel  opinion  that  has  created 
the  nsk  of  misunderstanding." 
;  Judge  Newman  attempted  to  in- 
I  terpret— and  limit—the  broad 
•  scope  of  the.  Veiv  Era  panel's  trou- 
n  blcsome  majoritv  optnion.  Thus. 
,  Judge  Newman  boldly  concluded 
that  "we  do  not  believe  that  bioe- 
i  raphers  and  journalists  need  be 
|  apprehensive  that  this  Circuit  has 
i  n^u""™LgT7*lil"lenoa?e  '  ru,ed  a8ainsl  their  rieht  to  report 
61cd  by  Henry  Holt  (which  was  the  ;  facts  contained  in  unpublished 

i  ESi J  ST™  °"  .'hC;  aP-PCaI  h?  '  WruinSs-  c«n  if  ^me  brief  quo 
inTi  r  P^sJ0™"  ~»-  .  ^tion  of  expressive  content  ,s 

;  mg).  In  so  ruling,  the  Second  Or-  ,  nccessarv  to  report  those  facts  ac- 
cuit  issued  two  openly  hostile    curately.'"  Given  the  panel's  un- 

C^nTN  nb^CirCU»iUdP    ambig"°«  ^ding  of  mfrin^ 
Miner  and  Newman  which  fur-    m^m  ;~       v-...  c°  


v»  9  view  ui<m  wopyngnt  protection  '  -»"u>sc  ixcwman  s  attempt  m  dis- 
-  for  an  unpublished  work  "follows  1  *en*  "<°  allay  ...  misunder- 
as  of  course,"  Judge  Oakes  ob-  J  standing"  purportedly  created  bv 

.  Served:  I  thi*  nini-l'c  m.innli>  J  :  ' 


~ r "!•»».>"  w»  vh^uii  juugc; 
Miner  and  Newman  which  fur 
:her  underscore  the  extraordi- 
nary  confusion  and  divtsiveness 
j  surrounding  the  Second  Circuits 
i  recent  copyright  jurisprudence. 
|  As  Floyd  Abrams  aptly  observed 
'■  when  the  rehearing  denial  opin- 
i  ions  were  issued:  "The  opinions 
make  clear  that  not  only  are  the 
1  issues  an  open  question,  but  an 
!  open  wound."Thus,  Judge  Miner, 
j  concurring  in  the  Second  Cir- 
■  cuit's  decision  to  deny  a  rehear- 
ing, took  strong  exception  to 
Judge  Newman's  attempt  in  dis 
illay  .  .  .  misunder 


,  served: 

Sa  linker's  language,  as  here  ap- 
plied, confines  the  concept  of  fair 
use  and  prevents  necessary  flexi- 
bility in  fashioning  equitable 
'  remedies  in  copyright  cases.  I 
thought  that  Sahnger  might  by 
being  taken  literally  in  another 
factual  context  come  back  to 
haunt  us.  This  case  realizes  that 
concern. 

With  respect  to  "the  truly  criti- 
cal question"  of  the  propriety  of 


,  the  panel's  majority  decision  in 
I  the  New  Era  case.  "(WJhether  or 
not  'this  Circuit  is  committed  co 
the  language  of  the  panel  opin- 
ion,'  it  surely  is  not  committed  to 
the  language  of  the  appended  dis- 
senting opinion,"  Judge  Miner 
J  derisively  observed.  Contending 
I  that  the  panel's  majority  opinion 
[  was  "consistent  with  settled  law 
and  leaves  no  room  for  misunder- 
!  standing"  and  reiterating  his  be- 
1  Itef  that  "fair  use  is  never  to  be 


men it  in  the  Sew  Era  case  and  The 
obvious  substantive  disagree- 
ments among  the  Judges  within 
the  Second  Circuit,  it  will  be  ex- 
ceedingly difficult  for  authors,  ' 
publishers,  and  their  lawvers  to 
share  Judge  Newman'-;' confi-  < 
dence  with  respect  to  this  critical 
issue  Similarly.  Judge  New-man's 
!  attempt  to  rewrite  portions  of  the 
j  panel's  majority  opinion  in  Sew 
i  Era  dealing  with  the  proprietv  of 
I  injunctive  relief— which  opinion 
Judge  Newman  conceded  "can  be 
read  to  suggest  that  once  infringe- 
ment has  been  found,  the  remedy  i 
of  an  injunction  follows  as  of  ; 
course"— is  also  unpersuasive. 
esr*  dally  in  view  of  what  Judges  ! 
M    ;r  and  Newman  now  agree  to  ; 
be  an  "infelicitous"  statement  bv  i 
Judge  Newmr-.i  in  Salinger  that  .' 
biographen  who  copy  more  than 
minimal  amounts  of  unpublished 
materials  "deserve  to  be  en- 
joined." 

Conclusion 
Biographers  who  quote  selective 
excerpts  from  unpublished  works 
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:  in  order  co  substantiate  their  find- 
ings or  opinions  should  not  be 
treated  by  courts  as  unwanted — 

i  and  unlawful — intruders  upon  the 
property  rights  of  copyright  own- 

■  ers.  While  literary  frceloading 

',  should  certainly  be  discouraged, 
and  where  appropriate,  penalized 
under  the  Copyright  Act.  stronger 
recognition  should  be  accorded 
by  the  courts  in  copyright  in- 
fringement cases  to  the  signifi- 
cant educational  role  that  biog- 
raphers play.  The  "fair  use" 
doctrine  must  be  flexible  enough 
to  permit  serious  biographers  to 
utilize  limited  amounts  of  unpub- 
lished materials  without  having  to 

.  obtain  the  consent  of  the  copy- 
right owner.  As  Judge  Leval  re- 
minds us — and  as  the  Second  Cir- 
cuit in  the  Salinger  and  New  Era 
cases  seemingly  has  forgotten:  "To 
quote  is  not  necessarily  stealing. 
Quotation  can  be  vital  to  the  ful- 
fillment of  the  public  enriching 
goals  of  copyright  law." 

In  the  event  a  court,  after  giving 
proper  weight  to  the  strong  socie- 
tal interest  in  a  biographer's  work- 
product,  nevertheless  finds  that  a 
biographer  has  infringed  a  copy- 
right owner's  unpublished  form  of 
expression,  I  believe  injunctive 
relief  should  be  utilized  sparingly 
and  only  as  the  remedy  of  last  re- 
sort under  the  Copyright  Act.  The 
Second  Circuit's  rigid  formula  in 
the  Salinger  and  New  Era  cases 
virtually  requiring  the  issuance  of 
an  injunction  following  a  finding 


of  copyright  infringement  is  in  di- 
rect conflict  wot  only  with  the  dis- 
cretionary language  of  the  Copy- 
right Act — which  provides  only 
that  "Any  court  .  .  .  may  .  . .  grant 
temporary  and  final  injunc- 
tions"'— but,  more  importantly, 
with  the  underlying  policies  of  the 
Copyright  Act.  The  permanent 
suppression  of  biographies  utiliz- 
ing selective  excerpts  from  un- 
published materials — excerpts 
which,  in  many  instances,  may 
otherwise  never  be  disseminat- 
ed— is  inconsistent  with  the  edu- 
cational underpinnings  of  copy- 
right law  and  with  the  rights 
biographers  should  enjoy  as  au- 
thors under  the  Copyright  Act. 

Moreover,  a  "fair  use"  doctrine 
and  a  Copyright  Act  truly  sensi- 
tive to  First  Amendment  values 
should  not  permit  prior  restraints 
to  be  issued  routinely  upon  find- 
ings of  copyright  infringement. 
The  inherent  tensions  betwef  n  the 
literary  property  rights  grimed 
under  the  Copyright  Act  and  the 
broad  expressive  freedoms  pro- 
tected under  the  First  Amend- 
ment are  only  exacerbated  by  the 
automatic  issuance  of  injunctions 
in  copyright  infringement  cases. 
Judicial  claims  that  First  Amend- 
ment values  are  already  accom- 
modated within  the  Copyright 
Act's  "fair  use"  and  idea/expres- 
sion dichotomy  doctrines  and 
therefore  need  not  be  considered 
independently  in  deciding  upon 
an  appropriate  copyright  in- 


1  fringement  remedy  ring  hollow  in 
;  the  wake  of  the  seemingly  routine 
;  issuance  of  injunctions  in  recent 
j  cases.  If  prior  restraint  is  gener- 
!  ally  impermissible  in  areas  of  the  i 
j  law  as  disparate — and  as  impor-  ' 
I  tant — as  libel,  national  security  , 
j  and  fair  trial/free  speech  dis-  ; 
;  putes,  it  is  difficult  as  a  matter  of  t 
I  Constitutional  law  and  policy  to 
!  justify  such  a  drastic  remedy  be- 
i  coming  routine  in  copyright  in- 
fringement litigations,  especially 
'  in  view  of  the  availability  of  mon- 
1  etary  damages  under  the  Copy- 
!  right  Act  as  a  satisfactory  and  ; 
'  clearly  preferable  remedial  alter- 
!  native. 


Kenneth  M.  Vittor  ts  Vice  Presi-  ! 
dent  and  Associate  General  Comm- 
sel  of  McGraw-Hill.  Inc. 
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Mr.  HUGHES.  What  is  the  legislation  designed  to  achieve?  Is  it 
to  restore  the  law  to  what  was  prior  to  Salinger  and  New  Era? 
What  is  the  purpose? 

Mr.  Morril. 

Mr.  MORRIL.  I  think,  Mr.  Chairman,  that  it  is  to  restore  the  law 
to  the  state  that  it  was  in  the  day  after  the  Supreme  Courts  deci- 
sion in  Harper  &  Row  v.  Nation.  I  think  that  the  compromise  lan- 
guage that  you  have  before  you  quotes  the  Supreme  Court  decision 
very  closely,  and  particularly  in  its  reference  to  the  fact  that  the 
unpublished  nature  of  the  work  is  an  important  element,  weighing 
agains  the  finding  of  fair  use— tending  to  weigh  against  the  find- 
ing of  fair  use  in  most  of  these  instances. 

There  is  one  further  point  I  would  like  to  add  after  all  of  the 
speakers.  The  panel  has  before  it  today  really  very  important  copy- 
right holders.  We  are  really  the  constituency  that  believes  in  copy- 
right. 

This  legislation  is  limited.  It  takes  into  account  those  interests, 
but  it  also  takes  into  account  the  other  side  of  the  balance. 
Thank  you. 

Mr.  HUGHES.  Both  you,  Mr.  Vittor,  and  also  you,  Mr.  Morril,  al- 
luded to  a  recent  decision  in  the  second  circuit  written  by  Judge 
John  Walker,  which  pretty  much  tracked  the  essence  of  the  legisla- 
tion before  us  today  in  thai  decision. 

I  believe,  Mr.  Vittor,  you  expressed  a  hope  that  the  circuit  would 
affirm  that  decision.  What  are  the  prospects  that  the  courts  will 
rectify  this  and  make  it  unnecessary  for  the  Congress,  perhaps,  to 
step  in,  contrary  to  the  suggestion  of  Chief  Judge  Oakes? 

Mr.  Vittor. 

Mr.  VlTTOR.  Thank  you,  Mr.  Chairman.  I  believe  you  are  refer- 
ring to  the  Wright  v.  Warner  Books  case,  which  I  believe  was  ar- 
gued last  Friday. 

Our  concern  is  that  that  case  may  be  limited  to  its  unique  facts 
and  an  affirmance  of  the  district  court's  ruling  in  that  case  will  not 
solve  the  overriding  problems  of  Salinger  and  New  Era.  So  we  do 
not  believe  the  piecemeal  solution  approach,  which  has  been  sug- 
gested by  some  of  the  judges  on  the  second  circuit,  will  provide  us 
with  an  adequate  remedy.  In  fact,  it  does  not  provide  a  practical 
remedy  for  magazine  publishers  in  particular.  It  is  not  practical  for 
us  to  go  to  court  to  solve  a  problem  before  we  publish. 

But  in  direct  answer  to  your  question,  I  do  not  believe  it  would 
solve  the  problem. 

Mr.  MORRIL.  I  agree  with  Mr.  Vittor.  I  believe  the  Wright  case, 
even  if  affirmed — and  we  certainly  hope  it  will  be— is  unlikely  to 
really  change  the  law.  If  you  read  the  district  court's  decision  in 
the  Wright  case,  the  facts  are  extremely  narrow  and  there  are  a 
number  of  very  negative  implications  in  that  district  court  decision 
as  to  what  the  ruling  would  be  if  the  facts  were  even  a  little  bit 
different. 

Mr.  ABRAMS.  For  what  it  is  worth,  Mr.  Chairman,  I  attended  the 
oral  argument  in  the  case.  While  I  would  not  come  to  Congress  and 
ask  you  to  enact  legislation  based  on  how  an  oral  argument  seemed 
to  go,  there  was  no  interest  expressed  by  any  members  of  the  panel 
in  the  case  on  the  issues  we  have  spoken  of  today. 
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They  were  quite  properly  fact  oriented.  They  quite  understand- 
ably took  as  a  given  the  validity  of  the  Salinger  and  New  Era 
cases.  There  was  nothing  that  occurred  there  which  would  even 
suggest  any  broader  rethinking  on  their  part. 

Mr.  HUGHES.  Ms.  Marton,  do  you  have  anything  you  would  like 
to  contribute? 

Ms.  Marton.  Well,  I  think  I  made  my — or  attempted  to  make  my 
point  as  forcefully  as  I  could. 

In  effect,  all  of  us  writers  are  now  in  a  holding  pattern.  It  is  a 
very  bad  climate;  and  writing  is  a  pretty  grim  occupation  in  the 
best  of  times,  but  when  you  have  no  assurance  that  the  work  that 
you  have  undertaken  will  ever  see  the  light  of  day,  that  is  very  de- 
bilitating. And  to  actually  have  to  withhold  materials  is  to  work 
with  one  hand  tied  behind  your  back. 

I  think  that  is  doing,  as  I  attempted  to  point  out,  the  public  a 
huge  injustice. 

Mr.  HUGHES.  The  gentleman  from  California. 

Mr.  Moorhead.  Thank  you. 

I  have  a  legal  question  that  I  would  like  to  ask  that  was  brought 
up  last  year  by  the  former  Register  of  Copyrights.  I  wonder  wheth- 
er these  top  lawyers  here  in  the  industry  could  answer  it.  She 
raised  the  issue  of  retroactivity,  stating  that,  assuming  the  deci- 
sions that  have  produced  the  controversy  represent  tne  law,  at 
least  in  the  second  circuit,  and  that  the  Dills  are  intended  to  cut 
back  copyright  owners'  rights  with  respect  to  all  types  of  uses  of 
all  types  of  unpublished  works,  the  question  of  legislative  taking 
without  due  process  will  inevitably  rise. 

I  would  be  interested  in  your  thoughts  with  respect  to  the  issue 
of  retroactivity.  Mr.  Vittor,  do  you  want  to  start? 

Mr.  Vittor.  Thank  you,  Representative  Moorhead. 

Our  position  is  that  this  is  simply  a  clarification  of  the  law.  It 
is  bringing  the  law  back  to  where  it  was  after  Harper  &  Row.  We 
believe  that  the  law  should  be  retroactive,  because  we  are  not 
changing  the  law.  We  are  simply  bringing  it  back  to  the  way  it  has 
been  for  the  past  200  years.  So  there  is  no  substantial  taking  here. 

People  who  have  unpublished  documents  that  were  written  prior 
to  1984  would  be  governed  by  Harper  &  Row,  and  they  would  be 
governed  by  this  legislation. 

If  the  law  was  not  retroactive,  it  would  have  no  practical  impact 
on  the  advice  you  hear  lawyers  giving  today.  We  would  still  have 
to  say  that  the  great  majority  of  unpublished  works  written  prior 
to  the  date  of  this  proposed  legislation  would  be  off  limits.  So  it 
would  not  solve  the  practical  problems  we  are  addressing  today. 

Mr.  MoRRIL.  I  agree  with  Mr.  Vittor,  but  I  also  think  the  subject 
of  retroactivity  is  a  very  serious  one  that  probably  deserves  more 
indepth  examination  than  we  can  give  you  in  response  to  a  ques- 
tion. We  will  make  a  separate  submission  on  it. 

[The  information  appears  in  the  appendixes  in  separate  cor- 
respondences from  Messrs.  Abrams,  Morril,  and  Vittor.] 

Mr.  Morril.  I  would  be  very  concerned  if  the  legislation  did  not 
apply  to  unpublished  works  which  have  already  been  written  and 
books  in  the  pipeline,  because  the  administration  of  the  rule  would 
be  virtually  impossible.  We  wouldn't  know  when  the  author  had 
read  the  unpublished  works,  we  wouldn't  know  when  the  particular 
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sentence  at  issue  was  written,  and  it  would  make  a  very  difficult 
situation  for  us. 
But  I  would  like  to  come  back  in  more  detail  on  the  subject 
Mr.  Abrams.  I  am  almost  tempted  to  say,  I  want  to  submit  some- 
thing in  writing  to  you  later  on. 

Mr.  Hughes  The  record  will  remain  open,  so  you  can  submit 
some  additional  remarks  on  the  subject. 

[The  letter  from  Mr.  Abrams  appears  in  the  appendixes  ] 
Mr.  Abrams.  My  initial  reaction  is  that  it  proposes  no  more  of 
a  taking  problem  than  would  the  second  circuit  itself,  if  it  said  "we 
went  too  far,  we  got  out  of  line  with  Harper  &  Row,  we  are  eoing 
to  proceed  now  as  we  should  have  before."  It  seems  to  me  as  a  legal 
matter,  the  fact  that  Congress  does  it  rather  than  the  second  cir- 
cuit may  be— indeed— a  necessity,  but  doesn't  make  it  any  more  a 
taking.  J 

Mr.  Moorhead.  In  the  opinion  of  members  of  the  panel  is  the 
current  proposal  embodied  in  title  I  of  H.R.  2372  consistent  with 
our  obligations  under  the  Berne  Convention? 

Mr.  Abrams.  I  briefed  that  as  best  I  could  in  preparation  for  my 
testimony  last  July  on  this  issue.  At  that  time,  I  thought^-and  I 
continue  to  think  now— that  it  is  entirely  consistent  with  our  obli- 
gations under  the  Berne  Convention  for  a  number  of  reasons  not 
all  of  which  I  remember  now. 

But  at  least  two  of  them  were  that  the  Berne  Convention  does 
not  supersede  domestic  law  and  that  what  we  are  talking  about 
here  is  at  one  and  the  same  time  terribly  important,  but  also  tin- 
kering around  the  edges. 

If  Berne  Convention  prevents  fair  use  at  all,  and  at  least  the  tes- 
timony of  one  scholar  last  year  might  have  led  to  that  conclusion, 
then  the  Copyright  Act  itself  as  it  currently  exists  under  New  Era 
and  under  Salinger  is  out  of  whack  vith  Berne  already.  I  don't 

™   Siis  makes  lt  any  worse  and  I  don't  think  it  violates  Berne 

Mr.  Moorhead.  We  have  a  vote  that  is  going  on  on  the  floor,  and 
my  5  minutes  are  quite  up.  I  think  we  have  to  hustle  over  there 

Mr  HUGHES.  Why  don't  we  break  now?  We  will  come  back  in  10 
minutes  and  finish  your  examination. 

The  committee  stands  in  recess  for  10  minutes. 

[Recess.] 

Mr.  HUGHES.  The  subcommittee  will  come  to  order. 

The  gentleman  from  California  has  some  time  remaining 

Mr  Moorhead.  In  a  letter  to  the  subcommittee  last  year,  Prof. 
Jane  Ginsberg  wrote,  "Even  if  all  Congress  intended  to  make  clear 
was  that  a  work's  unpublished  status  does  not  necessarily  lead  to 
its  fair  use,  any  individual  judge  could  declare  otherwise.  As  a  re- 
sult, one  could  conclude  that  either  the  bill  is  gratuitous  or  the 
Congress  must  have  meant  something  more." 

How  would  you  respond  to  this  point  raised  by  Professor 
Ginsberg?  Who  wants  to  volunteer? 

Mr  Abrams.  I  would  like  to  try  that,  since  Professor  Ginsberg 
and  I  wrote  on  opposite  sides  of  the  Harper  &  Row  case,  and  I 
think  we  both  remember  arguments  like  this  coming  up  in  that 
case. 

^FlTtb-  5t-is  Perffct,y  true  for  her  to  say  that  the  courts  do  not  say 
that  this  is  an  absolute  bar.  Indeed,  they  sometimes  say  it  is  not 
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an  absolute  bar.  But  there  is  a  music  to  judicial  decisions  as  well 
as  words.  We  know  what  we  know.  We  know  what  wins  and  what 
loses.  We  know  the  legal  standards  that  a  court  says  it  is  applying 
in  a  particular  case  will  have  economic  impact  in  a  later  case.  We 
know  that  what  the  second  circuit  has  told  us  again  and  again  now 
is  that  even  a  small  amount  of  material  used  from  an  unpublished 
work  will  at  least  ordinarily  not  pass  muster  in  terms  of  being 
deemed  fair  use.  We  know  they  have  compressed  what  should  be 
a  four-part  analysis  into  what  basically  is  a  one-part  analysis. 

We  have  tried,  I  think,  those  of  us  testifying  today,  to  be  careful 
in  not  saying  that  this  is  a  per  se  rule.  We  have  used  the  phrase 
"virtually  a  per  se  rule,"  precisely  because  I  can  imagine  the  second 
circuit  saying  in  some  circumstance  that  if  it  is  two  words  out  of 
some  innocuous  document,  that  that  is  not  what  they  mean. 

But  what  they  have  done  in  practice,  the  rule  of  law  they  have 
imposed  on  us  and  the  rule  of  life  that  we  have  to  live  with  now, 
is  one  which  says  that  any  of  our  clients  are  at  enormous  peril  if 
they  publish  anything  that  is  deemed  unpublished. 
Mr.  Moorhead.  Does  anyone  wish  to  add  to  that? 
Mr.  Vittor.  I  would  just  like  to  echo  the  statement  of  Mr. 
Abrams.  What  we  would  say  to  Professor  Ginsberg  is  that  we  are 
simply  asking  through  this  proposed  legislation  for  the  courts  to  go 
back  to  Harper  &  Row,  properly  understood.  She  is  entirely  correct 
that  the  courts  have  made  noises  to  the  effect  that  there  is  no  per 
se  rule.  But  the  effect  of  their  decisions  is  to  create  a  virtual  per 
se  rule.  We  are  simply  asking  the  courts  to  go  back  to  Harper  & 
Row,  properly  understood,  and  to  make  these  cases  close  cases. 

One  of  the  problems  with  the  Salinger  and  New  Era  cases  is  that 
they  should  have  been  close  cases  where  the  analysis  of  the  four 
factors  leads  to  delicate  balancing.  Instead,  we  find  the  second  cir- 
cuit decisions  to  be  easy  decisions.  They  find  it  is  unpublished, 
therefore  you  can't  use  it,  and  the  injunction  follows. 
We  want  to  go  back  to  Harper  &  Row,  properly  understood. 
Mr.  Moorhead.  Was  that  case  taken  on  appeal  to  the  Supreme 
Court?  I  know  they  didn't  accept  certiorari  on  it,  but  there  was  an 
attempt  to  take  it  to  the  Supreme  Court? 

Mr.  Vittor.  Yes.  The  Supreme  Court  has  refused  to  take  the  sec- 
ond circuit  cases. 

Mr.  Moorhead.  My  last  question  is  this.  I  know  the  answer  to 
this,  too,  I  believe,  but  I  think  it  should  be  in  the  record.  Why  can't 
a  journalist  simply  characterize  a  source  document  instead  of  quot- 
ing directly  from  it? 

Ms.  Marton.  Well,  under  present  circumstances,  that  is  what 
journalists  are  reduced  to  doing,  which  I  think  is  a  very  irrespon- 
sible condition  to  operate  under. 

I  mean,  the  whole  idea  of  good  journalism  is  to  go  to  the  source 
and  to  get  as  many  valid  documents  to  back  you  up  as  you  possibly 
can.  This  present  situation  encourages  sloppy  journalism,  which  is 
not  to  hf»  o  firsthand  knowledge — firsthand  fact,  but  secondhand 
and  thirdhand.  I  mean,  that  is  what  the  present  circumstance  re- 
duces us  to.  It  really  is  detrimental  to  the  practice  of  first-rate  in- 
vestigative journalism. 
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We  are  going  to  have  an  awful  lot  of  Deep  Throats  in  our  fu- 
ture— that  is,  unattributed,  unnamed  sources — to  wiggle  out  of 
sticky  court  cases. 

Mr.  ABRAMS.  We  are  also  going  to  have  a  situation  in  which  the 
public  can  t  pass  judgment  for  itself  on  the  validity  of  charges 
made.  If  you  can  t  quote  from  the  source,  if  you  have  to  paraphrase 
down  to  a  euphemistic,  bland  level,  if  you  have  to  have  just  conclu- 
sions without  the  raw  meat  which  leads  you  to  your  conclusion,  the 
reader  has  no  way  of  determining  if  the  author  knows  what  he  or 
she  is  talking  about. 

Mr.  VlTTOR.  I  would  like  to  follow  up  on  that  point.  There  is  a 
wonderful  anecdote  coming  out  of  the  Salinger  case.  All  the  ex- 
cerpts from  Salinger's  letters  were  removed,  the  book  was  pub- 
lished, and  a  reviewer  criticized  the  author  for  the  author's  conclu- 
sions regarding  the  letters  that  were  no  longer  in  the  book. 

The  author  is  left  defenseless  because  he  can't  quote  the  letters 
the  court  ordered  them  deleted  from  the  book,  and  the  reader  is  left 
totally  m  the  dark  with  no  way  to  evaluate  whether  the  biographer 
has  a  valid  or  invalid  opinion  of  Mr.  Salinger. 

We  are  leaving  om  readers  no  way  of  determining  whether  the 
journahs  t  has  a  valid  barns  for  concluding  something  about  the  sub- 
ject or  not. 

Mr.  Hughes.  The  gentleman  from  Kansas. 

Mr.  GLICKMAN.  Thank  you,  Mr.  Chairman. 

I  think  this  is  an  important  issue,  and  the  bill  does  address  some 
serious  problems  that  would  cause  a  lot  of  scholarship  to  atrophy 
in  this  country.  So  I  do  intend  to  support  it. 

I  want  to  raise  some  questions,  however,  about  the  issue  of  pri- 
vacy, because  it  seems  to  me  the  issues  involved  with  the  fair  use 
doctrine  basically  have  to  do  with  the  economic  interests  of,  as  you 
call  them,  the  widow's  rights,  or  the  people  who  have  ownership 
over  published  documents  and  other  kinds  of  things. 

But  let  s  say  once  I  leave  the  House  I  give  all  my  papers  to  my 
local  university,  Wichita  State  University,  under  the  proviso  that 
the  material  is  not  to  be  ever  looked  at  or  not  for  50  years.  Because 
we  know  how  valuable  my  papers  are,  people  will  be  clamoring  to 
look  at  them.  b 

,.L?t,s rs?y  I  make  an  agreement  with  the  university  on  those 
kinds  of  limitations,  and  also  limitations  on  use.  And  let's  say  I  am 
a  stickler  for  privacy.  It  has  nothing  to  do  with  economic  issues.  I 
just  don  t  want  people  in  my  private  life,  looking  at  how  I  wrote 
my  letters  or  anything  like  that. 

Is  that  relevant  to  the  discussion  today?  And  if  so,  is  that  part 
of  a  judge  s  decision  under  the  Hughes-Moorhead  bill  in  determin- 
ing fair  use? 

Mr.  MORRllx  I  think  I  can  answer  that  as  a  lawyer  by  saying  yes 
and  no.  I  think  it  is  important  to  recognize  what  this  legislation 
does  not  do  as  much  as  to  recognize  what  it  does  do.  It  is  not  revo- 
lutionary legislation.  It  doesn't  wipe  the  slate  clean.  It  restores  a 
balancing  test  that  has  been  developed  over  literally  centuries 
codified  by  the  Congress  in  1976. 

The  fair  use  test  has  four  elements.  Some  of  those  elements  par- 
ticularly factor  4,  would  be  taken  into  account,  would  be  relevant 
to  the  hypothetical  you  posed.  The  legislation  also  does  not  wipe 
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out  all  of  the  other  laws  ,:nd  doctrines  tha*  exist  apart  from  the 
copyright  law.  There  are  State  privacy  statutes,  there  are  theft 
statutes. 

Mr.  Guckman.  So  you  might  have  other  causes  of  action  at  your 
disposal? 

Mr.  Morril.  Yes,  or  the  factors  you  suggest  would  be  relevant 
under  a  full  fair  use  test. 

Mr.  GLICKMAN.  Mr.  Abrams,  I  will  get  to  you  in  a  second,  I  guess 
what  I  am  saying  is  the  fair  use  test  as  it  existed  until  these  court 
rulings  did  contemplate  the  judge  would  take  into  account  some  of 
the  factors  I  mentioned,  without  being  any  more  specific  than  that. 

Mr.  Morril.  Absolutely. 

Mr.  ABRAMS.  I  think  it  is  more  than  a  matter  of  controversy 
among  academics  about  the  degree  to  which  privacy  should  be 
deemed  a  factor  in  a  fair  use  analysis.  We  don't  have  a  lot  of  law 
on  that. 

What  I  think  is  clear  is  that  there  is  nothing  in  this  law,  if  you 
were  to  adopt  it,  that  provides  any  greater  access  than  a  grantor 
chooses  to  give.  The  bill  doesn't  deal  with  that  at  all.  If  you  close 
your  papers,  your  papers  are  closed.  If  somebody  sees  your  papers, 
even  though  they  are  closed,  nothing  different  has  occurred  because 
of  this  statute.  If  someone  sees  your  papers,  let's  say,  as  in  the  Sal- 
inger case,  in  a  university  library,  which  is  open  to  the  public,  say, 
the  author  would  always  be  free,  because  tne  copyright  law  pro- 
vides no  protection  in  this  area  at  all,  to  publish  facts. 

Your  ideas,  your  concepts — these  things  are  not  protected  by  the 
copyright  law  which  protects  only  expression.  And  so  to  the  extent 
you  really  want  a  privacy  protection,  you  would  do  well  not  to 
make  it  available  at  all,  because  a  significant  degree  of  privacy  is 
inherently  lost  once  you  mail  a  letter  to  someone. 

Mr.  Glickman.  Let  me  give  you  an  example.  Let's  say  that 
former  President  Reagan  giving  his  papers  to,  I  don't  know  what 
library,  his  

Mr.  Frank.  His. 

Mr.  Glickman.  His  library,  and  then  there  are  papers  to  William 
Casey.  He  gives  all  the  papers  under  these  terms:  you  can't  use 
them,  you  can't  see  them,  and  he  tries  to  limit  it  as  much  as  he 
can.  And  Casey  writes  him  and  says,  "Dear  Mr.  President,  boy,  we 
really  pulled  a  fast  one,  we  really  got  those  hostages  out  and 
Carter  never  knew  the  difference."  And  on  the  bottom  Reagan 
writes,  "Dear  Bill,  we  did  a  great  job,  didn't  we?  Your  friend,  Ron." 

I  say  to  my  Republican  friends,  I  don't  know  if  this  is  true  or  not, 
but  let's  just  say  hypothetically  and  there  are  all  sorts  of  philo- 
sophical perspectives  on  there.  The  papers  are  filed  in  the  library 
under  very  severe  restrictions,  and  either  illegally  or  legally,  ac- 
cording to  whatever  the  restrictions  are,  somebody  grabs  that, 
looks  at  it. 

Is  that  a  fact  or  an  expression,  what  we  just  saw,  and  is  that  the 
kind  of  thing  because  it  is  such  a  profound  public  issue,  the  judge 
would  say,  the  fair  use  doctrine  would  be  more  inclined  to  let  it 
out? 

Mr.  Abrams.  I  would  say  two  things  about  it.  First,  the  example 
which  is  better  than  any  that  I  gave  in  my  testimony  is  one  which 
shows  the  problem  that  we  are  here  to  tallc  about  today.  The  copy- 
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right  law  does  not  protect,  as  I  said  a  moment  ago,  against  anyone 
publishing  an  article  saying  Reagan  and  Casey  conspired,  they 
agreed  to  do  this,  they  wrote  letters  to  each  other  saying  that.  But 
unless  there  is  some  fair  use  protection,  one  couldn  t  quote  at  all 
from  those  letters. 

One  would  have  to  simply  phrase  it  in  a  sort  of  general  way  in 
which  the  author,  playing  an  omniscient  role,  would  be  saying  I 
know  that  these  two  people  had  this  correspondence,  and  if  you 
had  seen  it,  you  would  Know,  too,  what  I  know. 

Mr.  Glickman.  That  would  clearly  shred  his  credibility  in  de- 
scribing it  that  way. 

Mr.  Abrams.  Absolutely.  The  other  thing  I  would  say  is  that  at 
some  point  the  words  you  have  not  heard  from  this  panel  yet  would 
likely  be  spoken,  and  those  are  the  words  "first  amendment."  In  a 
situation  like  that,  if  fair  use  didn't  protect,  I  think  that  a  very  se- 
rious argument  could  be  made  that  the  the  heavy  guns  of  the  fir<?t 
amendment  could  be  brought  into  play.  The  law  is  not  very  clear 
on  thai  either,  but  the  case  is  a  perfect  example  of  a  situation 
where  if  fair  use  didn't  permit  it  to  be  published,  I  would  argue, 
at  least,  either  that  or  the  absence  of  fair  use  is  unconstitutional 
under  the  first  amendment,  or  th~t  the  first  amendment  must  be 
read  to  provide  some  ability  to  offer  quotations  like  that. 

Mr.  VlTTOR.  I  would  just  like  to  add  one  comment.  Your  excellent 
h>pothetical,  and  it  is  better  than  any  of  the  ones  we  have  given 
you,  illustrates  another  problem  with  bringing  privacy  concepts 
into  the  copyright  law. 

Under  privacy  laws,  you  do  not  have  a  right  of  privacy  following 
your  death.  So  assuming  the  heirs  of  Mr.  Casey  tried  to  prevent 
ublication  of  that  letter,  they  would  have  no  right  of  privacy  on 
is  behalf  or  on  their  behalf.  Yet  by  importing  privacy  concepts  into 
the  copyright  law,  what  you  do  is  create  the  widow  censor,"  where 
life  plus  50  years  uf  privacy  are  incorporated  into  the  Copyright 
Act. 

There  is  another  problem  with  two  inconsistent  doctrines,  pri- 
vacy on  the  one  hand  and  copyright,  which  as  Mr.  Abrams  points 
out,  doesn't  protect  the  facts  at  all.  So  Mr.  Casey's  privacy  rights 
with  respect  to  the  facts  would  go  unprotected. 

Mr.  Hughes.  Suppose  the  document  in  question,  Ihe  Casey  to 
Reagan  document,  is  a  public  document?  Would  it  make  any  dif- 
ference? 

Mr.  VlTTOR.  I  was  going  to  point  out,  if  you  mean  by  public  that 
it  is  a  government  record,  there  would  be  no  copyright  claim  be- 
cause there  is  no  copyright  interest  in  Mr.  Casey's  estate  in  a  gov- 
ernment document.  I  was  assuming  it  was  a  private  letter. 

Mr.  HUGHES.  Suppose  it  was  written  at  the  CIA  on  official  sta- 
tionery. 

Mr.  VnrOR.  I  think  there  is  a  good  argument  that  it  is  not  Mr. 
Casey's  copyright.  That  is  a  routine  argument  heard  in  the  courts. 

Mr.  Glickman.  Obviously,  the  libel  laws  treat  public  officials  and 
nonpublic  officials  differently.  Does  this  have  any  relevance  what- 
soever in  the  fair  use  concept? 

Mr.  MORRIL.  You  hear  a  loud  silence  as  we  all  think  about  that. 
I  think  that  although  there  is  nothing  within  the  four  corners  of 
the  four  prongs  of  fair  use  which  deals  with  public  officials  or  pri- 
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vate  officials,  that  when  you  talk  about  concepts  such  as  the  nature 
of  the  work,  which  is  one  of  the  four  factors,  that  it  might  make 
some  difference  that  it  is  a  biography  of  the  President  of  the  Unit- 
ed States.  But  as  a  general  matter,  as  I  think  of  it,  I  think  the  an- 
swer is  no,  that  fair  use — well,  let  me  start  again. 

It  is  a  good  question.  I  think  what  all  of  us  have  been  pleading 
for  today  is  to  send  the  judges  back  with  their  four  factors  again, 
and  not  one.  And  to  free  them  again  to  approach  this  in  a  nonrigid, 
nonwooden  way  of  the  sort  that  the  secona  circuit  has,  in  my  view, 
locked  them  in. 

I  think  that  there  likely  would  be  a  way,  on  reflection,  to  take 
account  of  the  fact  that  a  oiographv  is  of  a  public  figure.  But  I  can 
tell  you  there  is  very  little  law  on  tnat  at  this  point. 

Ms.  Marton.  As  an  illustration  of  the  difference  between  the  pri- 
vate and  public  domain,  when  I  was  researching  my  biography  of 
Raoul  Wallenberg,  I  came  across  a  letter  drafted  for  Secretary  of 
State  Henry  Kissinger,  that  is,  over  his  signature,  in  which  Kissin- 
ger calls  at  Wallenberg's  mother's  behest,  calls  upon  Andrei  Gro- 
myko  to  finally  come  clean  on  the  subject  of  Wallenberg,  and  it  is 
a  very  urgent  letter  saying,  "Let  us  deal  with  this  case  promptly 
and  be  done  with  it." 

And  in  the  margin  I  noticed,  handwritten,  "Do  not  send,  H.K." 
So  obviously  Kissinger  had  vetoed  the  sending  of  this  absolutely 
crucial  letter.  And  I  published  this  letter,  much  to  Mr.  Kissingers 
displeasure,  in  my  book.  But  as  it  was  drafted  on  State  Depart- 
ment stationery,  he  had  no  recourse.  It  became  part  of  the  public 
domain.  So  even  under  present  circumstances,  even  under  fair  use 
as  it  now  stands,  there  is  that  protection  for  an  author  such  as  my- 
self to  use  public  materials. 

Mr.  Morril.  I  think  the  fair  use  test  would  permit  the  courts  to 
take  into  account  the  public-private  figure  concept  in  a  number  of 
the  factors  in  weighing  in  different  directions  in  different  csaes.  For 
example,  if  a  public  figure  is  involved,  the  court  might  determine 
there  was  a  greater  potential  value  under  factor  4,  and  that  tends 
to  weigh  against  the  finding  of  fair  use. 

But  I  think  it  is  important  to  remember,  as  Taylor  Branch  testi- 
fied last  year,  that  a  lot  of  the  materials  we  are  talking  about  real- 
ly come  from  obscure  people,  people  who  frequently  can't  be  found 
when  you  are  in  the  manuscript  review  process,  but  somehow  mi- 
raculously appear  after  publication  and  have  a  problem.  So  we 
have  some  serious  logistical  problems. 

Mr.  Hughes.  The  gentleman  from  Massachusetts. 

Mr.  Frank.  I  am  going  to  be  following  up  on  Mr.  Glickman's 
questions.  I  thought  they  were  very  well  phrased.  I  begin  by  apolo- 
gizing to  my  colleagues  on  the  panel  because  I  have  been  away 
From  this  subcommittee  for  some  time  so  some  of  my  questions  may 
be  a  little  elementary,  although  some  of  it  has  been  elucidated  with 
what  you  said  here. 

On  the  privacy  issue,  I  think  it  is  important  to  kind  of  separate 
the  matter.  I  am  completely  for  restoration  of  the  fair  use  doctrine. 
As  far  as  I  am  concerned,  if  a  work  is  intended  to  be  published, 
there  is  no  problem  at  all,  but  I  am  concerned  about  things  which 
somebody  may  have  committed  to  paper  or  computer  screen  never 
intending  them  to  be  published.  I  do  separate  that. 


94 


I  appreciate  your  point  that  copyright  survives  you  and  your  pri- 
vacy right  doesn't.  That  is  one  of  the  nice  things  about  being  in  the 
Congress  instead  of  the  court.  Unlike  the  rest  of  it,  it  stops  when 
you  are  dead.  That  is  not  a  hard  one  to  draft.  We  are  capable  of 
separating  it  out.  But  I  do  want  to  pursue  the  privacy  issue. 

Vou  said  the  method  of  acquisition  is  relevant.  If  you  put  some- 
thing in  a  library  and  people  write  about  it,  my  question  is,  what 
the  nell  did  you  put  it  in  the  library  for?  The  library  is  not  your 
bedroom.  It  does  seem  to  me  you  have  waived  your  privacy  right, 
unless  you  put  it  in  the  library  under  seal. 

What  happens,  though,  if  somebody  gets  illegal  access  to  some- 
thing that  I  nave  written  that  I  didn't  want  anyone  else  to  read  or 
I  wanted  one  other  person  to  read?  What  is  my  recourse? 

Mr.  Abrams.  Let  me  say  first,  I  just  have  to  say  that  there  is  a 
difference  in  the  academic  community  about  this.  Judge  Levale,  for 
example,  is  of  the  view  that  that  should  have  nothing  to  do,  noth- 
ing, with  the  consideration  of  a  court  under  the  copyright  law.  I  am 
not  prepared  to  say  that  that  is  the  law  at  this  time,  that  is  to  say, 
I  am  not  yet  prepared  to  say  that  he  is  right. 

Mr.  FRANK.  From  the  standpoint  of  someone  who  wanted  that  to 
be  a  factor,  the  best  you  could  say  is  that  the  law  is  unclear? 

Mr.  Abrams.  I  would  say  it  is  unclear,  except  that  we  should  re- 
member that  when  we  talk  about  fair  use  there  is  at  least  a  body 
of  caselaw  which  indicates  that  there  is  some  equitable  play  for  the 
court  interpreting  what  is  "fair." 

Mr.  Frank.  That  is  really  what  we  were  talking  about.  I  think 
you  have  said  to  Mr.  Glickman,  changing  this  doesn't  change  the 
doctrine,  except  it  changes  it  in  this  case.  If  the  guy  can't  publish 
it,  I  am  protected. 

I  would  tell  you  my  own  interest  is  in  quarrying  out  privacy  pro- 
tections for  people  who  have  put  something  in  writing.  If  you  are 
careful  about  it  and  you  control  it,  putting  it  in  the  library  is  a  very 
different  situation,  because  you  mentioned  a  journal.  If  somebody 
keeps  a  journal  and  somebody  breaks  in  the  house  and  gets  the 
journal,  I  think  you  ought  to  have  absolute  protection  against  that 
being  printed. 

Right  now  the  fair  use  doctrine  as  it  has  been  restrictively  inter- 
preted, is  a  blunderbuss.  I  would  suggest  that  be  changed  into  a 
more  sharply  firing  instrument. 

Mr.  ABRAMS.  Suppose  one  were  to  take  Representative  Glick- 
man's  hypothetical  as  applied  to  your  question.  Suppose  someone 
were  to  come  upon  or  indeed  steal  

Mr.  Frank.  Come  upon  and  steal  are  very  different.  Let's  say 
steal. 

Mr.  Abrams.  If  someone  were  to  steal  a  diary  and  the  diary  is 
the  very  diary  showing  the  secret  Reagan-Casey  relationship  

Mr.  Frank.  Here  is  where  your  first  amendment  issues  would 
come  in.  When  you  talk  about  the  first  amendment,  some  people 
argue  the  first  amendment  applies  to  any  written  expression.  You 
were  talking  about  a  set  of  cases  that  would  have  greater  public 
performance  than  the  norm. 

Mr.  Abrams.  That  is  correct. 

Mr.  FRANK.  I  am  prepared  to  say  there  is  a  first  amendment  pub- 
lic purpose  type  of  exception.  I  am  also  prepared  to  say,  steal  it, 
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print  it,  and  let  them  come  sue  you.  If  I  am  the  guy  who  steals  the 
document  that  says  Casey  did  it,  and  I  publish  it,  and  I  technically 
do  it  illegally,  good  luck  in  getting  your  jury  to  convict  me.  So  I 
would  concede  that.  But  before  I  can  concede  to  you  the  first 
amendment  protection,  I  need  to  know  whether  you  can  afford  a 
principle  by  which  there  is  a  protection. 

Ms.  Marton.  I  think  we  have  to  emphasize  again  that  we  are 
not  concerned  here  with  Mr.  Casey's  home  life.  We  are  concerned 
about  the  sort  of  biographies,  histories,  and  books  of  nonfiction  are 
about,  in  the  public  domain. 

Mr.  FRANK.  The  press  does  not  get  involved  from  time  to  time  in 
people's  lives.  I  suppose  your  experience  sometimes  shapes  you. 
But  what  if  we  are  talking  not  about  public  matters  or  about  an 
author.  J.D.  Salinger  never  aspired  to  make  public  policy.  He  was 
an  important  literary  figure.  And  the  fact  that  an  exception  exists 
will  mean  there  will  be  a  penumbra  of  ambiguity.  But  what  about 
personal  things  of  important  people  or  just  personal  things  of  lit- 
erary people  or  other  people? 

Mr.  ABRAMS.  The  first  place  I  would  look  for  protection  is  as  to 
the  criminal  law.  If  somebody  steals  something,  he  or  she  should 
go  to  jail. 

Mr.  Frank.  The  journal  has  to  have  real  value. 

Mr.  Abrams.  A  person  who  steals  also  commits  a  variety  of  torts 
in  the  act  of  stealing,  and  the  person  stolen  from  would  presumably 
have  an  

Mr.  Fr^«NK.  But  none  of  those  would  allow  an  injunction  against 
publishers. 

Mr.  Hughes.  Let's  move  away  from  stealing  and  go  to  a  family 
that  is  split,  and  let's  say  that  some  members  of  the  family  want 
to  protect  certain  things  about  the  integrity  of  that  individual,  and 
the  members  of  the  family  have  an  ax  to  grind. 

In  that  instance,  what  are  the  privacy  considerations? 

Mr.  Abrams.  We  just  had  a  number  of  books  about  the  Bingham 
family  in  Louisville.  A  great  newspaper  family,  split  right  down  the 
middle,  sold  its  newspaper,  with  enormous  impact  on  American 
journalism  and  potential  readers  of  that  newspaper. 

My  view  would  be  that  fair  use  principles  ought  to  be  applied 
with  respect  to  the  letters  written  to  and  from  the  individuals  in 
that  family.  I  wouldn't  disagree  with  the  notion  that  some  level  of 
equitable  principles  have  already  been  held  to  be  embodied  in  the 
fair  use  doctrine. 

For  example,  one  of  the  things  that  you  have  all  heard  as  we 
keep  coming  back  to  the  Harper  &  Row  case  is  that  although  we 
may  mean  something  different  than  the  second  circuit  means  when 
we  talk  about  restoring  law  to  the  situation  after  the  Harper  & 
Row  case,  one  of  the  things  that  is  clear  from  that  case  is  that  the 
court  took  into  account  and  weighed  heavily  against  the  Nation  the 
fact  that  the  Nation  was  engaged  in  what  Justice  O'Connor  be- 
lieved was  "privacy." 

Mr.  Frank.  Can  we  put  that  in  the  statute? 

Mr.  Abrams.  No,  please. 

Mr.  FRANK.  Why  not?  Legislation  is  not  literary  criticism.  Redun- 
dancy is  almost  never  a  reason  that  anybody  really  means  when 
they  say  don't  do  it.  Nobody  ever  says,  well,  that  will  be  four  extra 
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lines,  you  use  up  ail  that  paper,  let's  not  do  it.  You  have  to  tell  me 
why  you  don't  want  to  do  it. 

Mr.  AJ3RAMS.  You  are  right.  I  didn't  mean  it.  Fair  use  as  histori- 
cally defined,  Harper  &  Row  is  only  one  example,  has  taken  into 
account  certain  factors  which  are  equitable  factors.  I  am  very  con- 
cerned about  your  

Mr.  Frank.  We  are  here  as  a  legislative  body  to  make  public  pol- 
icy. As  far  as  the  Harper  &  Row  case,  I  have  no  sympathy  with 
that  decision,  because  that  was  going  to  be  published.  That  doesn't 
worry  me  at  all,  the  fact  that  they  published  it  I  don't  think  any 
harm  was  done.  But  I  want  to  know  as  a  policy  matter,  why 
shouldn  t  we  put  a  very  heavy  presumption  against  your  publishing 
something  that  was  written  or  put  in  a  computer  by  someone  who 
had  a  reasonable  expectation  of  privacy  and  it  was  gotten  hold  of 
other  than  legitimately. 

Mr.  Abrams.  I  don't  think  that  has  anything  to  do  with  the  copy- 
right law.  In  the  discussion  itself,  it  says  the  purpose  of  the  Copy- 
right Act  is  to  further  the  arts  and  sciences,  and  I  think  that  a 
Copyright  Act  which  starts  to  move  that  far  away  from  protecting 
the  creative  process  into  protecting  an  entirely  different  interest 
that  of  privacy,  at  least  to  the  degree  that  any  new  language  pre- 
sumably would,  or  heavy  presumption  presumably  would,  would 
not  only  deviate  from  the  purpose  constitutionally  construed,  and 
I  think  properly  construed,  of  the  Copyright  Act,  but  lead  the 
courts  more  and  more  into  making  essentially  moralistic  judgments 
in  this  area  Now  I  said  already  that  the  courts  take  account  of  cer- 
tain equitable  factors. 

I  didn't  mean  to  suggest  that  they  sit  in  judgment  or  that  they 
ought  to  sit  in  judgment  about  the  propriety,  the  bona  fides  of  why 
the  journalist  wants  to  print  it  or  anything  like  that. 

Mr.  Frank.  I  am  not  talking  about  the  bona  fides.  I  don't  care 
what  the  journalist  wants,  fame,  money.  I  am  talking  about  the 
method  of  acquisition. 

Mr.  Abrams.  I  think  the  method  of  acquisition  ought  to  be  dealt 
with  in  other  ways  than  the  Copyv<?ht  Act.  I  don't  know  what  that 
has  to  do  with  copyright. 

Mr.  Frank.  The  way  the  copyright  law  is  currently  being  inter- 
preted, it  serves  that  purpose.  You  are  asking  us  to  make  changes 
in  the  law,  most  of  which  I  am  sympathetic  to,  but  which  would 
have  the  effect  of  weakening  that.  I  would  feel  more  comfortable 
doing  that  if  I  find  another  way  to  provide  it.  It  protects,  I  under- 
stand that.  What  about  a  Federal  privacy  statute  of  that  sort? 

Mr.  Abrams.  I  don't  want  to  bow  out  of  this  discussion,  but  I 
really  want  to  know  what  that  privacy  statute  would  say,  or  even— 
what  the  core  principle  is.  If  the  core  principle  is  that  if  you  put 
something  in  words,  you  commit  something  to  writing,  and  you  had 
a  reasonable  expectation  of  it  being  private,  that  if  someone  gets 
that  illegitimately,  he  or  she  can  be  enjoined  from  sharing  it  with 
people  you  didn't  want  them  to  share  it  with,  even  with  the  first 
amendment  exception  

Mr.  Frank.  Do  you  think  that  violates  the  first  amendment?  If 
I  write  a  diary  and  I  keep  it  in  my  house,  and  somebody  breaks 
in  and  steals  it  

Mr.  Abrams.  Sure,  you  can  make  stealing  criminal. 
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Mr.  Frank.  Making  criminal  doesn't  enjoin  the  publication. 

Mr.  Abrams.  Once  you  start  saying,  presumably  the  law  would 
not  only  ban  the  thief  or  whatever,  but  the  journalist  who  gets  it 
next,  to  make  the  law  work  to  serve  its  purpose. 

Mr.  Frank.  Not  necessarily.  What  about  if  we  catch  the  thief?  At 
some  point  you  lose  it,  but — i  want  to  know  what  the  principle  is. 

Mr.  Abrams.  A  law  barring  a  thief  from  profiting,  as  it  were,  and 
using  

Mr.  FRANK.  That  is  not  the  purpose.  It  is  not  profiting.  It  is  say- 
ing, you  stole  it  from  me,  I  had  an  expectation  of  privacy,  and  you 
can't  take  it  and  publish  it.  It  could  be  computer  nackers  that  get 
material  and  publish  it. 

Mr.  Abrams.  I  would  like  to  write  to  the  committee  and  respond 
to  that  question. 

[The  letter  from  Mr.  Abrams  appears  in  the  appendixes.] 

Mr.  Frank.  Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  I  have  a  couple  of  followup  questions.  First,  it  just 
appears  to  me  that  the  guidelines  set  forth  in  the  statute  in  section 
107  don't  particularly  lend  themselves  very  well  to  addressing  some 
of  the  questions  we  have  raised. 

I  mean,  No.  4,  for  instance,  which  deals  with  economic  impact. 
We  are  talking  about  perhaps  personal  decisions  not  to  publish, 
never  intending  to  publish.  Would  you  disagree  with  that? 

Mr.  Abrams.  I  agree  with  that. 

Mr.  Hughes.  Also,  should  it  make  any  difference  if  the  published 
work  is  not  one  that  appears  to  be  science  or  the  useful  arts,  lan- 
guage which  basically  is  set  out  in  the  Constitution?  For  example, 
should  lawyers  be  permitted  to  assert  copyright  of  unpublished 
principles  for  discovery  motion  for  business  records? 

Mr.  VnTOR.  If  I  can  respond,  that  is  exactly  what  is  happening. 
There  is  a  new  trend  in  the  law  where  companies  are  asserting 
copyright  interests  to  prevent  dissemination  of  court  documents. 

We  nave  seen  it  in  a  product  liability  case  where  a  drug  manu- 
facturer copyrighted  documents  that  were  filed  in  the  discovery 
proceedings  to  prevent — the  purpose  was  to  prevent  the  dissemina- 
tion of  the  court  documents.  Here  we  have  tne  copyright  law  being 
used  to  prevent  dissemination  of  critical  public  information  about 
a  product  liability  case. 

Mr.  Hughes.  Let  me  take  it  a  step  further.  We  had  a  little  dis- 
cussion this  morning  with  the  staff  preparing  for  the  hearing,  and 
I  raised  the  question  of  confessions  of  a  defendant.  Number  one, 
who  is  the  author  of  this?  The  chief  detective  who  is  leading  the 
parade;  it  is  his  form  and  content,  he  is  eliciting  the  answers.  Who 
is  the  author?  Should  that  be  copyrightable? 

Mr.  VlTTOR.  Again,  as  soon  as  the  pen  hits  the  paper,  it  is  copv- 
righted  as  an  unpublished  document  under  the  present  Copvrignt 
Act.  Under  the  line  of  cases  we  are  talking  about,  we  could  not 
quote  that  confession  unless  it  is  permitted  by  the  copyright  owner. 

Mr.  Hughes.  When  the  defendant  becomes  the  owner  and  basi- 
cally is  able  to  deny  the  use  of  a  court  confession,  that  is  interest- 
ing. 

Mr.  VlTTOR.  Court  documents  are  unpublished  documents,  and 
that  is  one  of  the  problems  with  the  Salinger  and  New  Era  cases. 
I  think  your  proposed  legislation  fixes  that.  It  allows  us  to  make 
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selective,  limited  use  of  documents  such  as  those  that  are 
unpublished  and  lets  courts,  using  the  flexible,  four-factor  analysis, 
decide  whether  we  have  done  it  properly. 

Mr.  Morril.  I  agree  with  that.  What  we  really  need  to  do  is  put 
a  lot  of  these  matters  back  into  the  hands  of  the  court.  I  think  the 
range  of  questions  illustrates  that  you  really  can't  legislate  for 
every  situation  that  has  arisen  or  is  likely  to  arise.  That  is  why  I 
assume  that  Congress  didn't  do  it  in  the  1976  act,  and  it  has  never 
been  done  previously.  Congress  set  out  a  four-factor  analysis  that 
permits  a  court  to  do  it  in  the  myriad  of  cases  that  come  before  it. 

I  would  not,  by  the  way,  take  very  much  comfort  from  the  pros- 
pect of  a  first  amendment  exemption  overriding  the  analysis  in  the 
Supreme  Court  case.  The  second  circuit,  I  believe,  in  both  Salinger 
and  New  Era  said  that  the  Copyright  Act  takes  into  account  all  of 
the  first  amendment  considerations  that  should  be  taken  into  ac- 
count in  this  area. 

Mr.  Hughes.  I  have  some  other  questions. 

The  gentleman  from  Massachusetts. 

Mr.  Frank.  I  guess  I  want  to  express  that  general  disagreement 
with  the  principle,  which  is  again  one  that  I  think  people  are  some- 
what occasionally  in  their  allegiance  to,  that  we  should  leave  it  to 
the  courts.  If  you  didn't  leave  it  to  the  courts,  you  wouldn't  be  here. 
That  is  why  we  are  here.  And  while  it  is  a  mistake  to  try  to  legis- 
late with  such  specificity  that  you  decide  cases  in  advance,  I  think 
it  is  entirely  our  province  to  say,  this  factor  needs  to  be  given  a 
little  more  weight. 

There  is  a  temptation  to  mask  disagreement  with  procedural  ar- 
gument. I  do  think  these  are  legitimately  before  us  and  have  to  be 
dealt  with. 

Mr.  Hughes.  I  have  some  additional  questions  which  I  am  going 
to  direct  to  you  in  writing.  I  am  not  going  to  take  any  more  time. 
We  have  taken  a  lot  of  time  with  this  panel.  It  has  been  very  inter- 
esting. We  appreciate  your  contributions.  It  is  a  fascinating  area  of 
law. 

Mr.  Frank.  I  did  just  want  to  compliment  Mr.  Abrams  on  his  ar- 
ticulate restatement  of  the  doctrine  of  representing  the  original  in- 
tention of  the  founders. 

Mr.  Abrams.  Thank  you. 

Mr.  Hughes.  Thank  you  very  much.  You  have  been  very  helpful. 
We  appreciate  the  time  you  have  given  us  here  today. 

Mr.  Hughes.  Our  second  panel  consists  of  Mr.  James  Burger  and 
Mr.  William  Neukom.  Mr.  Burger  is  chief  counsel  for  government 
and  field  sales,  Apple  Computer,  Inc.  He  is  a  graduate  of  the  New 
York  University  School  of  Law. 

Our  second  panelist  is  Mr.  William  Neukom,  vice  president  and 
eneral  counsel  for  Microsoft  Corp.  He  is  testifying  on  behalf  of  the 
oftware  Publishers  Association.  Mr.  Neukom  was  in  the  general 
practice  of  law  in  Seattle,  WA,  and  he  was  a  graduate  of  Stanford 
University  School  of  Law. 

We  welcome  you  to  the  committee  hearing  today.  We  have  vour 
statements,  which,  without  objection,  will  be  made  a  part  of  the 
record  in  full.  I  would  like  you  to  summarize. 

We  will  begin  with  you,  Mr.  Burger.  Welcome. 
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STATEMENT  OP  JAMES  M.  BURGER,  CHIEF  COUNSEL  FOR 
GOVERNMENT  AND  FIELD  SALES,  APPLE  COMPUTER,  INC. 

Mr.  Burger.  I  am  James  M.  Burger,  chief  counsel  for  govern- 
ment and  field  sales,  Apple  Computer,  Inc. 

We  support  the  fair  use  title  of  H.R.  2372.  First  of  all,  I  really 
want  the  record  to  show  that  we  thank  you,  Mr.  Chairman,  and 
also  Congressman  Moorhead,  who  isn't  here,  for  your  willingness  to 
work  with  us  on  this  important  issue. 

When  the  debate  began,  we  believe  the  Supreme  Court's  1985 
Harper  &  Row  v.  the  Nation  case  dealt  fairly  with  questions  of  fair 
use  of  unpublished  material.  We  were  concerned  that  new  legisla- 
tion might  open  up  the  fair  use  doctrine  to  permit  unauthorized 
copying  of  unpublished  computer  programs,  unpublished  specifica- 
tions for  software  under  investment,  and  other  confidential  plans 
and  materials. 

We  were  certainly  willing  to  cooperate  in  resolving  the  concerns 
raised  by  the  authors  and  the  book  and  magazine  publishers  in  the 
New  Era  and  Salinger  decisions.  But  we  couldn't  support  last 
year's  bills.  And  to  explain  our  reasoning,  it  is  important  for  me  to 
explain  why  unpublished  copyrighted  material  is  so  important  to 
us. 

America's  computer  hardware  and  software  industry  have  a  com- 
petitive lead  in  the  world  market.  In  a  report  released  this  past 
March,  the  Council  on  Competitiveness  found  in  a  survey  of  some 
23  critical  technologies  that  software  was  one  of  the  seven  such 
technologies  where  tne  United  States  held  the  lead.  The  global  soft- 
ware market  today  is  some  $70  billion,  and  some  analysts  believe 
that  by  the  year  2000  it  will  be  a  trillion-dollar  market. 

Our  products  are  the  world's  most  sophisticated  software  prod- 
ucts. And  American  companies  receive  some  70  percent  of  that 
world  software  revenue.  And  barring  dramatic  changes,  we  will  be 
able  to  compete  successfully  in  the  future  as  well. 

Privacy  is  the  most  serious  threat  to  that  prospect.  In  its  sim- 
plest form,  a  literal  copying  of  somebody  else's  program  and  selling 
it,  is  a  straightforward  legal  issue.  Nobody  in  the  United  States  se- 
riously argues  that  such  copying  should  be  made  legal. 

We  do  face  major  problems  with  such  privacy  in  some  foreign 
countries  that  have  inadequate  intellectual  property  laws  or  en- 
forcement. In  Thailand  and  China,  for  example,  such  piracy  is  com- 
mon. .And  under  the  special  301,  the  USTR  decided  this  past  April 
to  cite  them,  and  that  was  a  proper  thine  to  do. 

But  there  is  a  more  serious  legal  challenge  that  comes  from  an- 
other form  of  privacy.  This  involves  a  process  called  decompilation 
in  which  a  pirate  copies  the  object  code  of  a  computer  program  and 
then  proceeds  through  several  iterations  to  translate  that  into 
source  code  which  the  pirate  can  then  more  readily  read  and  ma- 
nipulate. 

What  they  then  do  is  alter  that  work  to  disguise  the  copying  and 
produce  a  second  product,  a  second  program  which  it  markets  as 
a  "substitute  program,"  at  a  lower  price.  The  strong  copyright  pro- 
tection we  now  have  under  U.S.  copyright  law  lets  us  market  our 
products  without  the  fear  of  either  type  of  piracy.  But  some  compa- 
nies which  lag  behind  in  the  creation  of  original  programming  want 
to  catch  up  by  legitimizing  decompilation. 
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Up  until  now  they  have  failed  but  last  year's  proposals  to  allow 
a  broader  use  of  unpublished  works  raised  some  questions  about 
whether  competitors  would  be  allowed  to  copy  and  imitate 
unpublished  computer  programs  and  other  business  materials. 

We  wanted  to  be  sure  that  when  Congress  acted  to  meet  the  con- 
cerns of  the  authors  and  book  publishers,  that  it  didn't  accidentally 
damage  our  industry  and  hurt  our  companies'  ability  to  compete  in 
the  elobal  market.  Last  year's  bills  were  so  broad  as  to  eliminate 
the  distinction  between  published  and  unpublished  works  in  deter- 
mining the  scope  of  fair  use.  They  would  have  weakened  protection 
not  only  for  works  of  interest  to  historians  and  scholars  but  for 
unpublished  material  of  any  kind. 

By  contrast,  H.R.  2372  basically  restates  the  three  principles 
enunciated  by  the  Supreme  Court  in  Harper  &  Row.  It  makes  clear 
that,  first,  the  unpublished  nature  of  a  work  is  impo^ant  to  the 
overall  fair  use  analysis.  Second,  that  it  is  weighed  against  a  fair 
use  finding.  And  third,  it  does  not  create  a  per  se  rate  against  find- 
ing fair  use. 

As  the  legislation  states,  after  a  full  analysis  of  all  four  factors 
has  been  undertaken,  the  fact  that  a  work  is  unpublished  does  not 
bar  the  finding  of  fair  use.  We  believe  that  the  bill  was  a  careful 
compromise.  It  is  acceptable  to  our  industry,  and  as  you  have  heard 
this  morning,  it  meets  the  needs  of  the  authors,  book  and  magazine 
publishers  as  well,  and  we  are  pleased  to  support  it. 

Thank  you. 

Mr.  HUGHES.  Thank  you,  Mr.  Burger. 

[The  prepared  statement  of  Mr.  Burger  follows:] 
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Prepared  Statement  of  James  M.  Burger,  Chief  Counsel  for 
Government  and  Field  Sales,  Apple  Computer,  Inc. 


Good  morning.  My  name  is  James  Burger,  and  I  am  the  Chief  Counsel,  Government,  for 
Apple  Computer,  Incorporated.  I  am  testifying  before  the  Subcommittee  today  on  behalf 
of  the  Computer  and  Business  Equipment  Manufacturers  Association,  for  whom  I  chair 
the  Proprietary  Rights  Committee.  CBEMA  is  a  trade  association  with  26  members.  We 
represent  the  leading  edge  of  high  technology  companies  in  the  U.S.  computer,  business 
equipment  and  telecommunications  industries.  Our  members  had  combined  estimated 
sales  of  more  than  $262  billion  in  1990,  making  up  about  5%  of  the  U.S.  gross  national 
product.  CBEMA  member  companies  employed  about  1.2  million  workers  in  the  United 
States  last  year. 

I  want  to  start  by  congratulating  the  Chairman  and  the  Members  on  their  work  on  this 
issue  over  the  past  year.  I  believe  you  have  arrived  at  language  which  will  satisfy  the 
authors,  the  book  and  magazine  publishing  industries'  objections  to  the  present  case  law 
on  use  of  unpublished  source  materials  for  history  and  biography,  while  protecting  our 
industry  against  copying  and  use  of  our  unpublished  copyrighted  material.  The  computer 
industry  supports  the  title  of  the  bill  dealing  with  fair  use,  and  we  thank  you  for  your 
willingness  to  work  with  us. 

Very  frankly,  when  the  debate  over  this  issue  began  our  Industry  did  not  see  a  need  to 
cr.ir.~c  !2A.  We  believed  that  the  Supreme  Court's  1985  decision  In  Harper  &  Row 
v.  The  Nation.  471  U.S.  539  (1985),  dealt  fairly  and  adequately  with  the  question  of  the 
fair  use  of  unpublished  copyrighted  material.  We  were  concerned  that  any  legislation 
might  op6n  up  the  fair  use  doctrine  to  permit  copying  of  confidential  business  materials, 
some  of  which  are  of  great  importance  to  our  industry,  by  legitimizing  a  process  called 
'decompilation*  which  I  wilt  explain  in  more  detail  later  in  my  testimony.  We  were 
similarly  concerned  about  unauthorized  use  of  unpublished  specifications  for  software 
under  development,  and  other  confidential  business  plans  and  materials. 

However,  the  authors,  the  book  and  magazine  publishing  industries  maintained  that  the 
Second  Circuit  Court's  interpretation  of  the  fair  use  doctrine  in  New  Era  Publications  v. 
Henry  Holt  &  Co..  873  F.2d  576  (2d  Cir.).  reh'o  denied  884  F.  2nd  659  (2d  Cir.  1989), 
cert,  denied.  110  S.  Ct.  1168  (1990)  and  Salinger  v.  Random  House,  811  F.2d  90  (2d 
Cir.),  cert,  denied.  484  U.S.  890  (1987),  departed  from  the  standard  of  Harper  &  Row. 
Our  industry  was  satisfied  with  those  decisions,  but  we  were  not  opposed  to  finding  ways 
to  resolve  the  problems  they  raised  for  the  authors,  and  the  book  and  magazine 
publishers  and  to  bring  the  Second  Circuit  Court  decisions  more  closely  into  line  wit." 
Harper  &  Row,  as  long  as  the  remedy  did  not  diminish  oi "  right  to  protect  confidential 
material. 
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We  could  not,  however,  support  the  legislation  proposed  last  year.  To  explain  our 
objections  to  those  bills,  and  the  general  concerns  we  had  about  amending  copyright  law 
I  will  need  to  give  a  brief  explanation  of  the  state  of  our  Industry  and  why  protecting  our 
unpublished  material  le  so  important  to  us. 

The  American  computer  hardware  and  software  Industries  are  highly  successful.  The 
Council  on  Competitiveness  found  In  a  survey  of  twenty-three  critical  technologies 
released  th,3  March  that  software  was  one  of  the  seven  such  technologies  in  which  the 
United  States  ho!ds  a  competitive  lead. 

The  world  market  for  software  now  stands  at  $70  billion  a  year,  and  some  experts  project 
It  to  reach  $1  trillion  by  the  year  2000.  As  successful  exporters,  the  industries  contribute 
to  America's  economic  growth  and  baJance  of  trade.  With  American  companies  now 
receiving  70%  of  the  revenue  from  that  market,  and  with  our  products  the  most 
sophisticated  in  the  world,  the  software  and  hardware  industries  are  in  position  to 
compete  successfully  for  the  foreseeable  future  as  well. 

Piracy  -  the  illegitimate  duplication  and  sale  of  computer  programs  -  is  the  most  serious 
threat  to  tnat  position.  Our  market  is  growing,  and  many  companies  will  try  to  enter  it 
We  expect  this  and  welcome  it.  Competition  generally  promotes  innovation  and  is  good 
for  consumers.  But  in  order  to  do  so,  competition  must  come  from  companies  which 
produce  innovative  technology  and  high-^ality  goods  -  not  individuals  who  sell  knock- 
offs  of  the  programs  written  by  others.  That  kind  of  business  is  piracy,  and  is  forbidden 
under  American  law. 

Simple  piracy^  -  copying  somebody  else's  program  and  selling  it  -  is  a  relatively 
:Vi  ;ut,:-:*r^ problem.  Nobody  in  the  United  Statos  argues  that  it  shcu'cl  !*"2' 
We  do  face  major  problems  with  such  piracy  in  some  foreign  countries  that  have 
inadequate  intellectual  property  protection  or  enforcement.  In  Thailand  and  China  for 
eiAainpm,  ^ao)f  .s  common,  and  the  USTR  rightly  decided  to  cite  them  under  the  Special 
301  section  of  the  1988  Trade  Act  this  April.  For  another  example,  computer  programs 
receive  no  legal  protection  in  Mexico.  As  Karen  Casser  of  the  Software  Publishers 
Association  recently  testified,  our  industry  will  probably  lose  $1 00  million  in  sales  this  year 
In  Mexico.  The  Mexican  legislature  is  working  on  a  bill  which  would  protect  software,  and 
we  are  watching  its  progress  very  closely. 

Problems  :ike  those  we  face  in  China,  Thailand  and  Mexico  are  serious,  and  cost  our 
industry  a  great  deal  every  ye*r.  But  we  face  a  more  serious  legal  challenge  from  a 
second  type  of  piracy.  That  is  when  a  competing  company  creates  an  imitation  of  an 
existing  program  through  a  process  called  decompilation,  in  which  the  pirate  copies  and 
translates  the  program  from  a  machine-readable  form  to  a  human-readable  form  Then 
without  the  necessity  for  the  significant  R&D  expenditures  made  by  the  innovator,  the 
pirate  goes  on  to  alter  the  program  to  disguise  the  copying,  and  create  a  second,  similar 
program  which  it  markets  as  an  allegedly  different  product  for  a  much  lower  price. 
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The  accepted  application  of  American  copyrignt  law  to  computer  software  rightly  forbids 
this  practice.  By  doing  so,  ft  has  made  American  software  companies  confident  that  they 
can  market  their  products  safely,  tt  has  fostered  a  prosperous,  innovative  and  successful 
industry. 

But  in  recent  years,  some  companies  which  have  not  kept  up  in  quality  and  technological 
innovation  have  been  trying  to  catch  up  -  not  by  writing  better  programs,  but  by 
attempting  to  weaken  the  copyright  law  to  permit  decompilation  so  that  they  can  imitate 
the  programs  of  more  successful  companies.  For  example,  as  the  European  Community 
drafted  its  directive  in  preparation  for  the  single  market  in  1992,  there  wero  attempts  to 
amend  the  Software  Directive  in  order  to  allow  greater  scope  for  decompilation.  And  in 
the  current  GATT  negotiations,  the  Japanese  government  is  trying  to  secure  exemptions 
from  copyright  for  these  procedures  against  the  opposition  of  the  U.S.  Trade 
Representative  and  the  American  software  industry. 

Up  to  now,  however,  these  attempts  have  failed,  in  domestic  law,  the  "fair  use"  doctrine 
as  laid  out  in  Harper  &  Row  v.  Nation  has  ensured  strong  protection  for  our  unpublished 
computer  programs  and  other  confidential  business  materials.  As  a  conseqjence  of  this 
protection,  the  computer  and  software  industries  have  prospered,  grown,  innovated  and 
made  new  products  and  technology  available  to  consumers.  We  would  like  to  see  that 
continue. 

And  in  that  context,  the  members  of  the  Subcommittee  will  certainly  understand  the 
concerns  thar  amonding  the  fair  use  doctrine  raised  for  our  industry  last  year.  Proposals 
to  revise  copyright  law  to  allow  greater  scope  for  unconsented  copying  and  use  of 
unpublished  works  raised  questions  about  whether  the  result  would  be  that  unpublished 
c-r—  ^.-a-u..:^  and  other  confidential  materials  would  become  available  for 
competitors  to  copy  and  imitate.  There  was  a  great  deal  of  alarm  in  our  industry,  and  we 
wanted  to  make  very  sure  that  when  Congress  acted  to  resolve  the  concerns  of  the 
authors  and  the  book  and  magazine  publishers  concerns,  the  changes  did  not 
inadvertently  damage  our  companies  and  harm  the  competitiveness  of  our  industry. 

As  I  testified  during  joint  House  and  Senate  hearings  last  year,  the  language  proposed 
in  the  bills  introduced  in  the  last  Congress  was  so  broad  as  to  eliminate  the  distinction 
between  published  and  unpublished  works  in  determining  the  scope  ol  fair  use.  The  bills 
would  have  weakened  protection  not  only  for  unpublished  writings  of  interest  to  historians 
and  biographers,  but  for  unpublished  materials  of  any  kind,  severely  restricting  the  right 
of  authors  to  determine  whether  or  when  confidential  business  and  technical  work  would 
be  published  or  sold.  Not  only  would  unpublished  computer  programs  have  been  opened 
to  unauthorized  copying,  but  materials  like  marketing  programs,  advertising  campaigns 
and  blueprints  and  the  technical  descriptions  of  new  hardware  and  software  products 
would  have  been  affected  as  well.  This  would  have  done  serious  damage  to  our 
companies,  and  to  American  competitiveness  in  the  hardware  and  software  markets.  We 
could  not  support  the  legislation,  and  we  informed  the  Subcommittee  and  other  interested 
parties  of  our  concern  about  it. 
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That  concern  has  now  been  resolved.  Since  the  Joint  hearing  last  July,  our  industry  has 
worked  closely  with  the  authors  and  the  book  and  magazine  publishing  industries  to  agree 
on  narrowly  crafted  legislation  that  will  meet  the  specific  concerns  raised  for  the 
publishers  and  scholars  by  the  Salinoer  and  New  Era  cases,  while  ensuring  that  our 
confidential  mate  rials  continue  to  receive  strong  protection  under  copyright  law. 

The  language  contained  in  H.R.  2372  meets  the  concerns  we  raised  in  the  last  Congress. 
The  legislation  is  fundamentally  a  reiteration  of  long-standing  fair  use  doctrine  as 
enunciated  by  the  Supreme  Court  in  Harper  &  Row  v.  The  Nation. 

In  reaching  that  conclusion,  we  focus  on  three  essential  components  of  the  Supreme 
Court's  discussion  in  that  case. 

First,  the  Supreme  Court  emphasized  that  the  unpublished  nature  of  a  work  is  an 
important  factor  in  determining  whether  its  use  is  fair.  The  Court  flatly  rejected  the 
contention  that  Congress  intended  fair  use  to  apply  equally  to  published  and  unpublished 
works. 

Second,  the  Court  made  clear  that  this  important  factor  weighs  against  a  fair  use  finding. 
The  Court  concluded  that  the  application  of  fair  use  to  unpublished  works  is  narrowly 
limited,  since  "[publication  of  an  author's  expression  before  he  has  authorized  its 
dissemination  seriously  infringes  the  author's  right  to  decide  when  and  whether  it  will  be 
made  public,  a  factor  not  present  in  fair  use  of  published  works*  471  U.S.  at  551. 

Third,  the  Court  stated  that  the  unpublished  nature  of  a  work  is  not  necessarily 
determinative  in  fair  use  analysis.  As  the  Court's  opinion  illustrates,  ail  of  the  fair  use 
'zz'z.z        tz  considered. 

We  believe  the  proposed  legislation  reflects  and  preserves  these  three  important 
principles  from  Harper  &  Row.  The  language  makes  dear  that  the  unpublished  nature 
of  a  work  is  an  important  element  in  the  overall  fair  use  analysis.  It  states  appropriately 
that  the  fact  that  a  work  Is  unpublished  tends  to  weigh  against  a  finding  of  fair  use.  And 
finally,  it  makes  clear,  consistent  with  Harper  &  Row,  that  the  fact  that  a  work  is 
unpublished  does  not  create  a  perse  rule  against  finding  fair  use.  The  fact  that  a  work 
is  unpublished  does  not  bar  a  finding  of  fair  use,  if  such  finding  is  warranted  after  a  full 
analysis  of  all  statutory  factors. 

The  bill  is  a  carefully  drawn  compromise.  It  is  acceptable  to  our  industry,  and  we  are 
informed  that  it  meets  the  needs  of  the  authors,  the  book  publishers  and  the  magazine 
publishers  as  well.  We  are  pleased  to  support  it,  and  we  thank  you  again  for  the 
invitation  to  testify  this  morning. 
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Honeywell  Keyboard  Division 
IBM  Corporation 
ICUInc. 
Information  Handling  Services 
Myographies,  A  Division  of  AM  International,  Inc. 
NCR  Corporation 
Panasonic  Communications  6c  System  Company 
Sony  Corporation  of  America 
Tandem  Computers  Incorporated 

Tektronix,  Inc. 
Texas  Instruments  Incorporated 
Xerox  Corporation 
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Mr.  Neukom,  welcome. 

STATEMENT  OF  WILLIAM  NEUKOM,  ESQ-,  VICE  PRESIDENT  AND 
GENERAL  COUNSEL,  MICROSOFT  CORP.,  REDMOND,  WA,  TESTI- 
FYING ON  BEHALF  OF  SOFTWARE  PUBLISHERS  ASSOCIATION 
Mr.  Neukom.  Thank  you.  I  appreciate  the  opportunity  to  testify 
this  morning  before  the  subcommittee  on  behalf  of  the  Software 
Publishers  Association.  That  association  is  by  any  measurement 
the  1  fading  trade  association  of  personal  computer  software  compa- 
nies. Its  membership  includes  approximately  800  companies  pub- 
lishing business,  education,  and  entertainment  software.  Those 
companies  range  in  *,ize  from  a  few  employees  to,  in  some  in- 
stances, thousands  of  ^.ployees. 

As  an  industry,  soft  vare  publishers  are  dependent  upon  intellec- 
tual property  rights  to  protect  the  value  of  our  business  assets.  We 
appreciate,  particularly  because  of  that  interest,  this  opportunity  to 
testify  this  morning. 

As  to  the  proposed  legislation,  H.R.  2372,  we  recognize  it  as  an 
amendment  to  section  107  of  the  Copyright  Act,  which  embodies 
the  traditionally  created  fair  use  doctrine,  the  fair  use  doctrine 
being  a  body  of  case  law  unique  to  the  United  State  judicial  system 
which  permits  unauthorized  copying  under  certain  very  limited  cir- 
cumstances, as  currently  drafted  and  interpreted  and  applied  by 
the  courts  of  this  country. 

In  the  United  States  and  other  countries,  our  member  compa- 
nies', software  publishers'  products  are  protected  as  literary  works 
under  the  copyright  law.  Maintaining  the  integrity  of  those  copy- 
rights in  these  literary  works  is  essential  to  our  ability  to  continue 
to  grow  and  prosper  not  only  in  the  U.S.  domestic  market,  but  at 
least  as  importantly,  to  compete  effectively  in  international  trade. 

Because  U.S.  companies  command  a  70-percent  share  of  the  soft- 
ware market  worldwide,  there  is  a  temptation  and,  I  would  submit, 
even  an  incentive  for  persons  so  inclined  in  other  countries  to  try 
to  erode  the  market  share  by  undertaking  shortcut  methods  of  de- 
veloping and  marketing  productivity  software  and  other  forms  of 
computer  software.  The  way  they  tend  to  do  that  is  by  simply  copy- 
ing legitimate  copies,  rather  than  going  to  the  expense  and  enor- 
mous intellectual  challenge  of  creating  original  solutions  to  prob- 
lems in  the  form  of  computer  software. 

We  are  not  only  concerned  that  any  changes  in  domestic  law  not 
permit  any  wider  copying  of  our  works  here  in  America,  but  we 
also  obviously  wish  to  discourage  the  rampant  piracy  which  we  find 
worldwide. 

The  form  of  literary  work  represented  by  computer  programs  can 
be  embodied  in  a  number  of  ways.  For  example,  computer  pro- 

frams  are  usually  first  written  as  source  code.  Source  code  is  a 
ind  of  literary  work  very  close  to  the  sort  of  writing  product  by 
our  print  publishing  colleagues.  It  consists  of  human-readable 
words,  usually  expressed  in  a  special  computer  language  which  can 
be  written  down  on  paper,  easily  read  by  the  human  eye,  and  un- 
derstood by  knowledgeable  computer  programmers. 

However,  the  form  of  a  computer  program  which  is  electronically 
imprinted  or  encoded  on  a  floppy  or  hard  disk  and  produced  in 
thousands  and,  in  some  instances,  I  will  say,  even  millions  of  copies 
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and  distributed  to  the  public  is  not  source  code.  The  form  of  that 
computer  intelligence  is  object  code. 

Object  code  can  be  read  and  understood  by  the  computer,  by  the 
chips,  but  very  rarely  by  a  human  being.  When  printed  out,  object 
code  would  appear  to  you  and  me  to  be  simply  a  series  or  a  list 
of  zeroes  and  pluses  or  zeroes  and  ones,  which  translate  a  human- 
readable  source  code  to  electronic  impulses  the  computer  can  un- 
derstand and  work  with. 

If  one  were  skilled  in  computer  technology  and  possessed  the 
proper  equipment,  one  could  retrieve  the  object  code  off  a  disk  to 
read  and  study;  however,  it  is  extremely  difficult,  if  not  as  a  prac- 
tical matter  impossible,  to  understand  the  source  code  by  reading 
the  object  code.  In  effect,  the  object  code  is  an  encrypted  version  of 
the  human-readable  source  code. 

What  is  actually  published  by  software  companies,  that  which  is 
fixed  in  a  tangible  medium  of  expression,  is  the  obiect  code  only. 
If  competitors  can  have  ready  access  to  our  source  code,  the 
human-readable  version  of  our  intellectual  property,  they  can  often 
make  slight  modifications  and  publish  it  in  the  form  of  a  different 
object  code,  which  would  effectively  approximate  the  original  pub- 
lisher's computer  program. 

The  result  of  that,  as  you  can  appreciate,  is  that  software  pub- 
lishers can  retain  software  code  as  a  trade  secret.  For  that  reason, 
the  fair  use  treatment  of  published  and  unpublished  works  is  of 
special  interest  to  us. 

We  are  alarmed  by  any  legislation  which  would  undermine  the 
historic  differences.  The  bills  introduced  last  year  to  resolve  the 
New  Era  problem  virtually  would  have  abolished  that  distinction — 
we  think,  dangerously  so.  In  the  software  publishing  industry,  we 
believe  H.R.  2372  is  in  the  public  interest,  that  to  the  extent  that 
it  has  been  carefully  drafted  and  tailored  to  deal  with  the  specific 
problems  of  print  publishers  and  the  kinds  of  authors — primarily 
historians  and  critical  biographers — who  originally  requested  the 
legislation  in  the  last  Congress,  we  are  prepared  to  accept  the  con- 
tention of  those  print  publishers  and  those  particular  kinds  of  au- 
thors that  recent  second  circuit  decisions  have  had  a  chilling  effect 
on  the  New  York-based  publishing  community,  which  is  limiting 
the  publication  of  works  of  value  to  the  reading  public. 

However,  we  also  believe  very  strongly  that  the  traditional  dis- 
tinction of  the  fair  use  analysis  of  published  and  unpublished 
works,  which  the  Supreme  Court  recognized  in  the  Harper  &  Row 
case  must  remain  undisturbed.  We  believe  H.R.  2372  serves  this 
purpose  by  embodying  the  Supreme  Court's  teaching  in  that  case. 

So  long  as  it  is  restricted  to  resolving  the  very  precise  problems 
raised  by  print  publishers  and  those  particular  kinds  of  authors,  we 
believe  the  rights  of  software  copyright  authors  would  not  be  erod- 
ed. The  institutional  incentive  which  gave  rise  to  our  successful  in- 
dustry would  remain  intact. 

Therefore,  we  strongly  urge  enactment  of  H.R.  2372  without 
amendment. 

Mr.  HUGHES.  Thank  you,  Mr.  Neukom. 

[The  prepared  statement  of  Mr.  Neukom  follows:] 
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TESTIMONY  OF  WILLIAM  NEUKOM 
VICE  PRESIDENT,  LAW  AND  CORPORATE  AFFAIRS  OF 
THE  MICROSOFT  CORPORATION  ON  BEHALF  OF 
THE  SOFTWARE  PUBLISHERS  ASSOCIATION 

May  30,  1991 

Mr.  Chairman,  I  am  William  Neukom,  Vice  President,  Law  and  Corporate  Affairs 
and  Secretary  of  Microsoft  Corporation,  the  largest  publisher  of  software  for  personal 
computers  in  the  world  today.  I  am  testifying  on  behalf  of  the  Software  Publishers 
Association  (SPA).  The  SPA  is  the  leading  trade  association  of  the  personal  computer 
software  industry.  Its  membership  includes  nearly  800  business,  education,  and 
entertainment  software  publishing  companies  ranging  in  size  from  one  or  two  employees 
to  many  thousands.  As  an  industry  we  are  extremely  dependent  on  intellectual  property 
protection,  and  we  appreciate  the  opportunity  to  testify  this  moring  in  support  of 
H.R.  2372  as  presently  drafted. 

H.R.  2372  amends  Section  107  of  the  Copyright  Act  which  embodies  the  judicially 
created  fair  use  doctrine.  As  in  the  United  States,  our  companies'  products  are 
protected  as  literary  works  under  the  copyright  laws  of  other  nations.  Maintaining  the 
integrity  of  our  copyrights  in  these  literary  works  is  central  to  our  ability  to  continue  to 
grow  and  prosper  both  in  the  U.S.  domestic  market  and  to  compete  effectively  in 
international  trade.  Fair  use  is  a  body  of  case  law,  unique  to  the  U.S.  system,  which 
permits  unauthorized  copying  under  very  limited  circumstances.  We  are  very  concerned 
that  any  changes  in  th?_:  body  of  domestic  law  not  be  seen  as  a  pretext  to  permit  wider 
copying  of  our  works  --  at  home  or  abroad.  A"  long  as  H.R.  2372  is  restricted  to  the 
very  limited  problems  raised  by  print  publishers,  we  believe  that  the  rights  of  software 
copyright  holders  will  not  be  eroded,  and  that  the  constitutional  incentives  which  gave 
rise  to  our  successful  industry  will  remain  intact. 

Mr.  Chairman,  when  you  met  recently  with  proponents  of  H.R.  2372,  you  stated 
that  you  believe  that  the  ultimate  question  which  must  be  asked  by  the  Congress  in 
assessing  intellectual  property  legislation  is:  is  it  in  the  public  interest? 

This  question  assumes  a  burden  on  the  part  of  proponents  of  a  particular  measure 
to  persuade  this  subcommittee  that  the  best  interests  of  our  nation's  citizens  would  be 
served  by  it.  As  an  industry  which  is  very  dependent  on  intellectual  property  and  frc.m 
time  to  time  seeks  legislative  changes,  we  have  always  been  prepared  to  meet  this 
burden.  And,  we  would  expect  that  others  would  be  expected  to  do  so  as  well, 
particularly  when  there  may  be  some  dislocation  or  disruption  to  the  sector  of  the 
economy  we  represent. 

To  use  the  idea/expression  dichotomy  of  the  copyright  law,  there  is  often  a  big 
difference  between  a  legislative  idea  and  how  it  is  actually  expressed  in  a  bill.  We  in  the 
software  industry  support  the  idea  which  our  colleagues  in  the  print  publishing  industry 
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have  been  seeking  to  embody  in  legislation  since  last  year.  Unfortunately,  until  recently, 
we  have  not  been  able  to  concur  on  specific  language  expressing  this  idea.  In  my 
testimony  this  morning  I  will  try  to  explain  what  we  perceive  to  be  the  circumstances 
which  gave  rise  to  print  publishers'  desires  to  amend  section  107  of  the  Act  and  to 
explain  why  we  feel  that  legislation  responding  to  their  legitimate  needs  must  be  very 
carefully  drawn. 

Mr.  Chairman,  the  language  of  H.R.  2372  has  been  very  carefully  drafted  to 
embody  a  legislative  "idea"  or  objective.  It  is  a  direct  suc:essor  to  H.R.  4263  and  its 
Senate  counterpart,  S.  2370,  which  were  introduced  by  Congressman  Kastenmeier  and 
Senator  Simon  in  the  101st  Congress.  The  purpose  of  H.R.  2372  and  predecessor  bills  is 
to  deal  with  the  chilling  effect  on  the  use  of  quotations  from  unpublished  works  by 
biographers  and  historians  arising  out  of  the  Second  Circuit  Court  of  Appeals  decisions 
in  New  Era  Publications.  International  v  Henrv  Holt  &  Co.  873  F.  2d  576  (1989),  ££TL 
denied.  110  S.  Ct.  1168,  107  L.  Ed.  2d  1071  and  Salinger  v.  Random  House.  811  F.  2d  90 
(1986),  cert,  denied.  484  U.S.  890  (1987). 

The  377  page  hearing  record,  compiled  in  the  last  Congress,  details  with  explicit 
clarity  the  unusual  facts  which  led  the  nation's  print  publishers  to  seek  legislative  relief 
from  the  New  Era  and  Salinger  cases. 

As  you  know  Mr.  Chairman,  it  is  rare  for  Congress  to  respond  legislatively  to  a 
single  lower  or  intermediate  court  decision.  In  most  instances,  the  case  law  is  not 
considered  to  be  sufficiently  developed  to  require  legislative  clarification  until  either  a 
trend  among  the  circuits  emerged  or  the  Supreme  Court  has  spoken.  Neither  of  these 
two  circumstances  has  occurred  here.  What  makes  the  New  Era  case  unusual  is  that  it 
affects  an  industry  --  print  publishing  -  which  is  geographically  concentrated  in  the 
Second  circuit.  Therefore,  with  respect  to  that  industry,  a  Second  Circuit  decision  can 
have  virtually  the  same  effect  as  a  Supreme  Court  decision. 

What  is  the  chilling  effect  of  the  New  Era  case?  Floyd  Abrams  stated  clearly  in 
his  July  1990  testimony: 

history  cannot  now  be  written,  biographies  prepared,  non 
fiction  works  of  almost  any  kind  without  the  gravest  concern 
that  even  highly  limited  quotations  from  letters,  diaries  or  the 
like  will  lead  to  a  finding  of  copyright  liability  and  its 
consequent  issuance  of  an  injunction  against  publication. 

It  is  important  to  note  the  nature  of  the  organizations  on  whose  behalf  Mr.  Abrams  was 
testifying  last  year:  the  American  Historical  Association,  the  Organization  of  American 
Historians,  the  National  Writers  Union,  the  Author's  Guild,  PEN  American  Center,  and 
the  Association  of  American  Publishers.  For  the  most  part  these  are  organizations 
concerned  with  the  print  media  and  with  the  publication  of  biographical,  historical  and 
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scholarly  works.  The  particular  focus  on  legislative  relief  for  historians  and  biographers 
was  further  emphasized  by  the  background  of  the  two  other  witnesses  appearing  in 
support  of  the  legislation:  Taylor  Branch,  the  biographer  of  Dr.  Martin  Luther  King,  and 
historian  J.  Anthony  Lukas,  author  of  Common  Ground,  a  book  about  the  history  of 
school  desegregation. 

In  response  to  Congressman  Kastenmeiers  question,  "historically  what  has 
happened  to  cause  this  problem  today?",  Mr.  Abrams  replied: 

[TJhere  is  an  enormous  clarity  in  almost  a  wooden  fashion  of 
the  law  today.  One  can  say  with  some  confidence,  now  —  one 
would  not  have,  I  think,  some  years  ago  -  that  almost  any 
type  of  unpublished  work  will  be  deemed  a  violation  of  the 
copyright  law  because  it  will  not  be  deemed  fair  use. 
(emphasis  supplied). 

The  essence  of  the  testimony  of  Mr.  Abrams  and  his  colleagues  was  that  the  New 
York  publishing  community  interprets  current  Second  Circuit  law  as  so  narrowing  the 
scope  of  fair  use  in  unpublished  works  as  to  make  any  use  of  direct  quotation  in  a 
history  or  biography  a  potential  bar  to  publication  of  a  book.  William  Patry,  testifying 
for  the  Copyright  Office  confirmed  this  view  in  observing  that  H[t]he  bills  were  introduced 
out  of  a  concern  that  recent  decisions  by  the  United  States  Court  of  Appeals  for  the 
Second  Circuit  involving  unpublished  works  may  have  created  a  virtual  per  se  rule 
prohibiting  biographers'  and  historians'  use  of  such  works." 

However,  not  all  the  witnesses  at  the  1990  hearing  agreed  with  the  print 
publishers'  interpretation  of  Second  Circuit  law.  Mr.  Patry  expressed  his  own  view  that 

nothing  in  the  current  statute  prohibits  the  application  of  fair 
use  to  unpublished  works.  Nor  do  any  of  the  court  decisions 
prohibit  any  use  of  unpublished  works. 

Indeed,  the  facts  of  the  New  Era  case  support  Mr.  Patr/s  view.  In  that  case  there  were 
132  alleged  instances  of  unauthorized  quotations  from  the  unpublished  letters  and  diaries 
of  U  Ron  Hubbard.  The  district  court  judge  found  that  the  great  majority  wei  ^  fair  use, 
but  that  41  were  not  fair  use.  The  Second  Circuit  did  not  dispute  this  finding. 

Former  Register  of  Copyrights,  Barbara  Ringer,  told  the  subcommittees: 

I  have  read  and  reread  the  decisions  and  articles  that  have 
produced  this  heated  controversy,  and  it  does  seem  to  me 
that  the  alleged  crisis  in  scholarly  writing  aii  t  publication  has 
been  blown  up  out  of  proportion,  and  that  ..here  now  seems 
to  be  considerable  agreement  among  the  majority  and 
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minority  judges  on  at  least  two  points:  that  the  fair  use 
doctrine  can  apply  to  copying  of  unpublished  works  (i.e., 
there  is  no  per  se  rule),  and  that  there  is  nothing  in  the 
statute  to  require  a  court  to  issue  an  injunction  in  these  or 
any  other  cases. 

My  point,  Mr.  Chairman,  in  reviewing  last  year's  testimony  is  to  focus  on  the  very 
narrow  scope  of  the  issue  addressed  by  H.R.  2372.  The  fact  is  that  the  urgent  appeal  for 
legislative  relief  is  predicated  largely  on  the  chilling  interpretation  given  to  Second 
Circuit  holdings  by  the  New  York  publishing  community  itself. 

However,  it  is  not  my  intention  to  dispute  this  interpretation.  Rather,  I  wish  to 
place  it  in  its  proper  perspective.  There  is  not  a  universal  outcry  from  those  with  an 
interest  in  ajl  aspects  of  the  fair  use  doctrine  for  legislative  modification  of  Section  107. 
Nevertheless,  we  in  the  software  r-ublishing  industry  are  prepared  to  accept  the  premise 
that  the  New  Era  and  Salinger  decisions  have  created  an  intolerable  problem  for  print 
publishers,  historians  and  biographers  which  needs  to  be  addressed.  It  is  enough  for  us 
that  the  common  view  within  that  industry  is  that  a  problem  exists  which  justifies  a 
legislative  response.  And,  we  have  pledged  to  be  cooperative  in  developing  this 
response. 

However,  Mr.  Chairman,  as  we  have  made  clear  from  the  outset  of  the  debate, 
software  publishers  believe  that  it  is  imperative  that  remedial  legislation  be  carefully  and 
narrowly  drafted  to  respond  only  to  the  limited  problem  as  articulated  by  print  publishers 
and  the  authors  of  historical  and  biographical  works. 

We  believe  that  the  language  of  H.R.  4263  and  S.  2370,  in  the  101st  Congress  was 
not  sufficiently  narrow,  but  that  H.R.  2372  does  accomplish  its  intended,  limited  purpose. 
H.R.  4263  and  S.  2370  would  have  abolished  the  distinction  between  all  unpublished  and 
published  works  for  purposes  of  fair  use  analysis.  As  such  they  clearly  would  have 
reversed  not  only  the  New  Era  case,  but  also  would  have  overturned  the  Supreme 
Court's  decision  in  Harper  &  Row.  Publishers.  Inc.  v.  Nation  Enterprises.  471  U.S.  539 
(1985).  That  case  involved  a  2250  word  article  in  The  Nation  which  contained  300  to 
400  words  consisting  of  verbatim  quotes  from  a  manuscript  about  to  be  published  by 
Time  magazine.  The  Supreme  Cou.t  in  Harper  &  Row  declared  that,  "[It]  has  never 
been  seriously  disputed  that  'the  fact  that  the  plaintiffs  work  is  unpublished  ...  is  a  factor 
tending  to  negate  the  defense  of  fair  use.'"  Id.  at  551. 

You  may  ask,  Mr.  Chairman,  why  we  are  so  insistent  that  remedial  legislation  be 
so  carefully  and  narrowly  written? 

The  answer  is  that  the  historic  differentiation  in  treatment  of  unpublished  versus 
published  works  is  of  critical  importance  to  the  nation's  software  industry.  As  seen  in 
the  above  reference  to  the  Harper  &  Row  case,  the  distinction  between  the  application 
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of  the  fair  use  doctrine  to  published  and  unpublished  works  has  long  been  recognized  in 
the  law,  and  the  software  industry  has  structured  its  business  practices  in  reliance  on  that 
distinction. 

The  Fair  Use  Doctrine  is  a  creature  of  federal  statutory  and  case  law.  And,  prior 
to  enactment  of  the  1976  Copyright  Act  only  published  works  were  subject  to  the  Fai/ 
Use  Doctrine.  Unpublished  works  were  governed  by  common  law,  which  placed  a  high 
value  on  the  right  of  first  publication.^  The  Congress  recognized  this  historic 
distinction  when  it  federalized  copyright  law  in  1976.  As  the  Senate  Committee  Report 
accompanying  the  1976  Act  states: 

[T)he  applicability  of  the  fair  use  doctrine  to  unpublished 
works  is  narrowly  limited  since,  although  the  work  is 
unavailable,  this  is  the  result  of  a  deliberate  choice  on  the 
part  of  the  copyright  owner.  S.  P  *p.  No  94-473,  94th  Cong., 
1st  Sess.  62  (1975). 

In  recognizing  the  historic  difference  in  treatment  of  published  and  unpublished 
works,  the  legislative  history  of  the  Copyright  Act  is  merely  taking  note  of  an  obvious 
factual  difference  in  the  nature  of  published  and  unpublished  material.  The  primary 
historic  purpose  of  fair  use  has  been  to  permit  comment,  criticisn  md  further  scholarly 
research  based  on  previously  published  works.  In  publishing  a  work  an  author  is 
presumed  to  invite  public  dialogue  in  the  form  of  published  criticism  and  comment  as 
well  as  further  scholarship  based  on  his  or  her  work.  Authors  reluctant  to  subject  their 
writings  to  public  dialogue  and  the  necessarily  inherent  fair  use  of  their  works,  have 
always  been  able  to  make  the  decision  to  keep  their  words  to  themselves'' through  refusal 
to  publish. 

This  "right  of  first  publication"  --  and  the  concomitantly  narrower  scope  of  fair  use 
in  unpublished  works  -  was  recognized  by  the  Supreme  Court  in  Harper  &  Row  when  it 
referred  to  the  Senate  Report  stating: 


v       In  his  1990  testimony  William  Patry,  the  Copyright  Office  expert  on  fair  use, 
noted  that  "until  the  1970  Act,  publication  constituted  the  general  dividing  line  between 
federal  and  state  copyright  protection,  with  the  latter  form  of  protection  generally 
reserved  for  unpublished  works."  Former  Register  of  Copyrights,  Barbara  Ringer, 
testified  that  "United  States  cop.  right  statutes  up  to  1978  [the  effective  date  of  the  1976 
Act]  expressly  recognized  authors  common  law  rights  in  unpublished  works,  and  the  case 
law  was  fairly  consistent  in  holding  that,  under  common  law,  fair  use  had  very  limited 
application  to  unpublished  works." 
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[t]he  unpublished  nature  of  a  work  is  '[a]  key,  though  not 
necessarily  determinative,  factor*  tending  to  negate  a  defense 
of  fair  use.  471  U.S.  at  554. 

It  is  important  to  note,  Mr.  Chairman,  that  no  witness  this  morning  is  disputing 
the  Supreme  Court's  articulation  of  the  fair  use  doctrine  as  set  forth  in  the  Harper  & 
Row  case  It  is  this  common  agreement  on  the  validity  of  the  Harper  &  Row  decision 
which  makes  it  possible  for  all  parties  to  this  debate  to  agree  to  the  language  carefully 
articulated  in  H.R.  2372.  All  of  us  involved  in  negotiating  the  language  contained  in 
H.R.  2372  believe  that  it  constitutes  a  statutorization  of  the  Harper  &  ^Qw  decision. 

In  recognizing  the  historic  difference  in  fair  use  analysis  of  published  versus 
unpublished  works,  the  Supreme  Court  has  acknowledged  the  legitimate  privacy  interests 
of  a  creator  who  chooses  to  forego  publication.  In  the  commercial  context  this  privacy 
interest  permits  a  creator  to  retain  an  unpublished  writing  as  a  trade  secret. 

When  it  specifically  brought  computer  software  under  the  protection  of  the 
Copyright  Act  as  literary  work  in  1980,  Congress  and  this  Committee  recognized  that  the 
enjoyment  of  federal  copyright  protection  in  unpublished  writings  did  not  in  any  way 
restrict  an  author's  right  to  protect  his  or  her  work  as  a  trade  secret.  In  fact,  the  two 
forms  of  protection  are  complimentary.  The  House  Committee  Report  accompanying 
the  Computer  Software  Amendments  of  1980  states: 

The  Committee  consulted  the  Copyright  Office  for  its  opinion 
as  to  whether  section  301  of  the  1976  Copyright  Act  in  any 
way  preempted  these  [trade  secrecy]  and  other  forms  of  state 
law  protection  for  computer  software.  On  the  basis  of  this 
advice  and  the  advice  of  our  own  counsel  the  Committee 
concluded  that  state  remedies  for  protection  of  software  are 
not  limited  by  this  bill.  H.R.  Rep.  No  1307,  Part  I,  96th 
Cong.,  2d  Sess.  at  23-24  (1980). 

By  these  words  this  Committee  in  1980  acknowledged  the  strong  interest  of  the 
software  industry  in  trade  secrecy  protection  and  the  important  relationship  between  it 
and  copyright  law. 

Like  the  works  of  our  colleagues  in  print  publishing,  the  computer  programs 
published  by  our  industry  are  treated  as  literary  works  under  the  Copyright  Act  and  its 
1980  amendment.  The  form  of  literary  work  represented  by  a  computer  program  can  be 
embodied  in  a  number  of  different  ways.  For  example,  computer  programs  are  first 
written  as  source  code.  Source  code  is  a  kind  of  literary  *ork  very  close  to  the  sort  of 
writing  produced  by  our  print  publishing  colleagues.  It  consists  of  human  readable  words 
-  usually  in  a  special  computer  language  -  which  can  be  written  down  on  paper,  easily 
read  by  the  human  eye  and  understood  by  any  knowledgeable  computer  programmer. 
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However,  the  form  of  the  computer  program  which  is  electronically  imprinted  on 
floppy  or  hard  disks,  produced  in  thousands  of  copies  and  distributed  to  the  public  is  not 
source  code,  but  something  called  object  code.  Object  code  can  be  read  and  understood 
by  the  computer,  but  very  rarely  by  a  human  being.  When  printed  cut,  object  code 
appears  as  a  series  of  numbers  -  zeros  and  ones  -  which  translate  the  human  readable 
source  code  into  electronic  impulses  that  the  computer  can  understand.  If  you  are 
skilled  in  computer  technology  and  possess  the  proper  equipment,  you  can  buy  a  typical 
computer  program  on  disk  and  retrieve  this  object  code  so  that  you  can  read  and  study 
it.  However,  it  is  extremely  difficult  -  if  not  impossible  -  to  understand  the  source  code 
by  reading  the  object  code.  In  effect,  the  object  code  is  an  encrypted  version  of  the 
source  code. 

Therefore,  what  is  actually  published  by  software  companies  -  fixed  in  a  tangible 
medium  of  expression  and  distributed  in  copies  to  the  public  -  is  the  object  code  only. 
The  source  code,  which  often  contains  the  trade  secrets  of  the  software  creator,  remains 
unpublished.  Many  software  companies  go  to  great  lengths  to  keep  their  proprietary 
source  codes  confidential.  Source  code  is,  in  effect,  the  crown  jewels  for  most 
companies.  If  competitors  can  have  ready  access  to  source  code,  they  often  could  make 
slight  modifications  in  it  and  publish  a  different  object  code  which  would  expropriate  the 
originator's  computer  program.  It  is  for  this  reason  that  source  code  is  often  retained  as 
a  trade  secret  and  never  published. 

The  right  to  decide  not  to  publish  in  any  form  source  code  goes  to  the  heart  of 
most  software  complies*  strategies  for  retaining  the  confidentiality  of  their  most  valuable 
and  carefully  guarded  trade  secrets.  It  is  for  this  reason  that  the  historic  differentiation 
in  fair  use  treatment  of  published  versus  unpublished  works  is  of  particular  importance 
to  software  publishers.  Software  publishers  are  understandably  concerned  with  any 
legislation  which  would  undermine  this  historic  distinction.  And,  as  we  have  seen,  the 
bills  introduced  last  year  to  resolve  the  New  Era  problem  would  have  virtually  abolished 
this  distinction. 

This  brings  me  back,  Mr.  Chairman,  to  the  question  which  I  suspect  is  uppermost 
in  your  mind,  and  to  which  1  referred  earlier  in  my  statement.  Is  H.R.  2372  in  the  public 
interest? 

The  Software  Publishers*  Association  believes  that  the  answer  to  this  question  is, 
yes  -  but  only  so  long  as  it  is  very  carefully  crafted  to  address  the  narrow  concerns  which 
were  articulated  by  our  colleagues  in  the  print  publishing  industry.  That  is,  to  permit 
more  expansive  publication  in  the  Second  Circuit  of  quotations  from  unpublished 
writings  in  historical,  biographical,  and  similar  works  of  scholarship. 

Neither  the  Salinger  nor  New  Era  cases  addressed  the  fair  use  issues  unique  to 
the  software  industry  which  I  have  just  described.  Therefore,  any  corrective  legislation 
should  be  carefully  crafted  to  deal  only  with  the  limited  issues  raised  by  the  print 
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publishers  and  to  leave  intact  the  delicate  relationship  between  published  3:  ,d 
unpublished  computer  code  which  is  so  vital  to  a  healthy  software  indu*:,.,. 

As  I  indicated  earlier,  the  burden  of  demonstrating  a  "public  interest"  in  any 
proposed  legislative  change  is  one  to  be  borne  by  the  proponents  of  change  -  in  this 
case  print  publishers  and  authors  of  historical  and  biographical  works.  We  believe  that 
this  burden  has  been  met  in  H.R.  2372,  but  only  for  the  very  limited  circumstances 
unique  to  that  industry'.  No  one  is  seeking  a  change  in  the  traditional  application  of  the 
fair  use  doctrine  to  published  and  unpublished  computer  programs.  Consequently,  we  do 
not  believe  that  we  should  be  required  to  justify  the  retention  of  existing  law.  However, 
were  we  required  to  do  so,  we  believe  that  we  would  demonstrate  that  the  existing  fair 
use  differentiation  between  published  and  unpublished  computer  programs  is 
overwhelmingly  in  the  public  interest 

The  computer  software  industry  is  perhaps  the  fastest  growing,  most  dynamic, 
creative  and  competitive  industry  today  in  America.  It  is  one  of  the  most  successful  of 
the  nations'  export  indrstries  -  today  supplying  70%  of  the  world-wide  market.  You  can 
imagine  that  many  of  this  nation's  trade  competitors  find  our  success  unsettling.  It  is 
only  natural  that  they  should  be  susceptible  to  the  temptation  to  try  to  erode  U.S. 
market  share  by  shortcut  methods:  by  copying  our  successful  product  rather  than  creating 
their  own. 

All  we  make,  Mr.  Chairman,  is  computer  code.  The  plastic  disks  on  which  that 
code  is  electronically  imprinted  have  less  proportional  value  to  the  real  product,  the 
code,  than  a  sheet  of  vinyl  to  a  sound  recording  or  sheaves  of  paper  to  the  book  which  is 
printed  upon  them.  And,  computer  code,  by  the  very  nature  of  the  technology  in  which 
it  is  used,  is  the  most  easily  and  efficiently  copied  of  all  ephemeral  copyrighted  works. 
Any  erosion  of  the  carefully  constructed  copyright  controls  on  which  the  industry  relies 
could  be  catastrophic.  Anything  which  erodes  the  Article  I,  Section  8,  constitutional 
incentives  upon  which  this  industry  was  built  could  cripple  it.  Therefore,  Mr.  Chairman, 
we  urge  you  to  resolve  the  problem  which  print  publishers  have  presented  to  you  by 
approving  without  change  the  carefully  crafted  bill  before  you. 
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Mr.  HUGHES.  From  the  testimony  of  both  you,  Mr.  Neukom,  and 
Mr.  Burger,  and  from  your  written  statements,  it  appears  thai  your 
interests  in  the  protection  of  unpublished  work  derive  primarily 
from  the  effort  to  protect  trade  secrets.  Is  that  an  accurate  summa- 
tion? 

Mr.  Burger.  Those  documents  are  considered  trade  secrets;  that 
is  correct. 

Mr.  Hughes.  What  is  the  relationship  between  protection  of 
trade  secrets  and  the  protection  of  copyright?  You  state  that  the 
two  forms  of  protection  are  complementary.  They  may  be  com- 
plementary, but  are  they  totally  coextensive? 

Mr.  Neukom.  Whether  they  are  coextensive  would  depend  on  the 
facts  of  the  case.  As  a  practical  matter,  the  remedies  afforded  to  a 
software  publisher  seeking  to  enjoin  the  publication  and  the  exploi- 
tation of  its  intellectual  property  in  the  form  of  a  computer  soft- 
ware product  is  much  greater  than  the  rights  and  remedies  af- 
forded under  the  trade  secret  law. 

Trade  secret  laws  are  invariably  products  of  State  law.  The  sub- 
stance and  the  remedies  of  relief  made  available  vary  from  State 
to  State,  and  as  a  practical  matter,  for  a  lawyer  whose  job  is  to 
manage  a  department  whose  first  priority  is  to  protect  intellectual 
property  rights,  as  we  try  to  go  around  this  country  and  protect 
those  rights,  it  is  terribly  important  for  us  to  have  access  to  the 
Federal  courts  in  order  to  use  the  presumption  of  validity  of  our 
copyrights  to  move  for  temporary  restraining  orders  and  prelimi- 
nary injunctions  which  are  reatlily  enforceable  in  our  Federal  dis- 
trict courts  around  the  country.  It  is  simply  a  more  efficient,  effec- 
tive remedy  for  us  to  proceed  under  copyright. 

That  is  not  to  say  we  would  not  also  allege  in  our  complaint  a 
misappropriation  of  trade  secrets  if  it  were  appropriate  to  that 
case. 

Mr.  Hughes.  It  seems  to  me  that  that  question  is  central  to  de- 
termining the  degree  to  which  the  issues  raised  in  the  Salinger  and 
New  Era  cases,  in  fact,  implicate  computer  interests.  In  your  state- 
ment, Mr.  Neukom,  you  assert  that  the  decision  to  publish  in  any 
form  the  source  code  goes  to  the  heart  of  the  software  companies' 
strategies  for  retaining  the  confidentiality  of  trade  secrets. 

Similarly,  Mr.  Burger,  your  statement  discusses  the  bills  inti  > 
duced  in  the  previous  Congress  to  address  these  problems;  you 
bring  in  marketing  pr  aams,  advertising  campaigns,  and  blue- 
prints and  technical  descriptions  of  new  hardware  and  software 
and  the  impact  on  them. 

Trade  secret  laws  protect  matters  such  as  strategies  for  retaining 
confidentiality  of  trade  secrets  and  marketing  programs,  but  are 
these  really  functions  of  copyright  law,  that  is,  protecting  an  adver- 
tising campaign,  to  use  the  words  in  the  Constitution,  to  promote 
the  progress  of  science  and  useful  arts. 

Mr.  Burger.  Let  me  answer  that  in  a  couple  of  ways. 

I  want  to  go  back  to  your  first  question,  which  is  that  trade  se- 
cret law  is  a  very  ineffectual  protection  against  piracy  of  software, 
because  that  only  protects  the  first  person  who  has  breached  that 
trade  secret  right.  For  example,  somebody  takes  or  gets  a  hold  of 
your  source  code  published  on  network,  uses  it  knowing  that  it  is 
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copyrighted.  The  trade  secret  law  has  no  effect  against  that  third 
person. 

The  second  important  point  of  why  copyright  is  so  important  is 
that  trade  secrets  are  not  recognized  around  the  world.  I  think 
there  is  very  little  trade  secret  law  in  civil  law  countries. 

I  think  both  the  two  companies  seated  here  before  you  started 
very,  very  small.  We  started  in  the  proverbial,  literal  garage.  It 
was  the  copyright  laws  not  only  in  this  country,  but  around  the 
world  that  enable  us  to  succeed  in  the  marketplace,  that  protected 
that  individual,  intellectual  effort.  Relying  on  trade  secrets  to  pro- 
tect those  kinds  of  items,  the  computer  code,  would  not  be  very  effi- 
cacious. Federal  copyright  law  nas  been  very,  very  effective  in 
doing  that. 

With  respect  to  marketing  plans  and  things  like  that,  we  are  con- 
cerned witn  that,  but  it  doesn't  rise  to  the  same  level  in  our  cor- 
porate concerns  as  our  unpublished  computer  code. 

Mr.  HUGHES.  You  would  concede  that  marketing  plans  do  not 
seem  to  be  promoting  science  and  useful  arts? 

Mr.  Burger.  In  some  respects,  it  would.  Again,  obviously,  as  the 
authors  and  publ.shers  have  stated,  it  is  a  very  fact-intensive  ques- 
tion. It  is  hard  to  answer  that  in  a  broad  way. 

If  what  you  understood  there  was  detailed  descriptions  and  the 
ability  to  take  that  and  build  the  computer  code — for  example,  our 
descriptions  of  our  products,  to  use  that  in  building  a  code — that 
would  be  something  we  would  be  concerned  about,  protecting  our 
literal  expression.  As  has  been  stated  a  number  of  times,  it  obvi- 
ously only  does  protected  expression;  it  doesn't  protect  the  ideas. 

Mr.  NEUKOM.  If  I  could  briefly  add  to  what  Mr.  Burger  has  said, 
we  certainly  start  from  an  appreciation  of  the  fact  that  copyright 
law  only  protects  matters  which  are  copyrightable.  And  the  test  is 
that  a  particular  element  in  the  product  oe  original  and  that  it 
somehow  create  an  expression.  We  are  well  aware  of  the  idea, 
whether  certain  business  information,  separate  from  science,  of 
what  is  in  the  program,  is  copyrightable  is  a  very  nice  question; 
and  typically  that  is  an  area  of  value  to  a  company  which  is  more 
likely  to  seek  trade  secret  protection,  simply  because  it  wouldn't 
meet  that  test. 

On  the  other  hand,  it  is  the  crown  jewels  of  these  publishers,  the 
intellectual  property  that  goes  into  those  programs  which  make  up 
the  products  there.  The  test  is  the  same.  The  test  is  generally  met 
in  many  instances,  where  a  particular  expression  becomes  copy- 


Mr.  Hughes.  Do  you  feel  that  title  I  of  the  bill  changes  current 
law  regarding  decompilation,  which  is  at  the  heart  of  your  concern; 
or  do  you  believe  that  asking  for  a  modification  in  object  and  source 
code  in  the  same  work  is  the  route  that  you  need  to  take? 

Mr.  Burger.  We  feel  confident  that  continuing  the  Supreme 
Court's  decision  protects  us  against  decompilation.  We  take  the  po- 
sition that  source  code  isn't  published  by  publication  of  the  object 
code.  We  believe  there  is  legal  support  for  that  position.  So  far  as 
we  know,  there  is  no  court  tnat  has  held  otherwise,  so  we  feel  com- 
fortable with  the  legislation. 

Mr.  Hughes.  Mr.  Neukom,  are  Disk  Operating  System  programs, 
like  the  ones  sold  by  your  company,  that  are  sold  over  the  counter 
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in  computer  stores  nationwide,  unpublished  or  published  in  your 
opinion? 

Mr.  NEUKOM.  The  object  code  of  the  computer  software  products 
that  we  distribute  is  published.  Object  code,  not  the  source  code 
that  underlies  that.  And  it  is  protected  both  by  copyright  and  by 
the  license  agreement  which  accompanies  the  product. 

Mr.  Hughes.  Mr.  Neukom,  in  your  statement  on  page  7  you  ap- 
pear to  argue  that  all  source  code  remains  unpublished.  Does  the 
distribution  of  a  work  in  object  code  constitute  publication  of  the 
same  authorship  as  the  source  code? 

Mr.  NEUKOM.  We  believe  emphatically  it  does  not.  Again,  the 
source  code  is  the  medium  in  which  the  computer  software  engi- 
neers develop  the  programs  that  make  up  the  product;  and  then 
there  is  this  translating,  interpreting  process  where  that  human- 
understandable  information  is  converted  into  a  form  which  the  ma- 
chine can  understand  and  human  beings  cannot.  That  is  what 
makes  it  effective. 

And  to  go  back  from  the  object  code,  the  machine-readable  ver- 
sion, to  the  source  code,  the  human-readable  version,  is  an  enor- 
mously important  step.  That  is  exactly  what  is  at  the  heart  of  the 
decompilation  concern  we  have,  and  I  would  just  echo  that  we 
would  emphatically  believe  and  insist  that  nothing  in  this  new  lan- 
guage of  legislation  would  change  the  current  rights  that  software 
publishers  need  to  protect  against  decompilation. 

Once  you  go  back  to  the  human-readable  version,  then  the  barn 
door  is  wide  open  for  people  who  have  the  wrong  interest,  to  work 
from  the  human-readable,  -understandable  version  to  a  machine 
version  which  is  simply  different  from  the  authorized  product.  It  is 
very  difficult  then  for  a  legitimate  publisher  to  enforce  its  rights. 
We  find  ourselves  competing  against  illegal  and  unauthorized  cop- 
ies, competing  against  ourselves.  It  is  not  absolutely  unfair. 

Mr.  HUGHES.  What  would  you  say  to  the  following  argument  that 
we  have  heard?  Since  the  object  code  is,  in  effect,  a  translation  of 
a  source  code,  it  is  a  derivative  work.  Under  copyright  law,  publica- 
tion of  a  derivative  work  constitutes  publications  of  the  underlying 
work  and,  thus,  the  source  code  is  published. 

Mr.  NEUKOM.  I  disagree  with  it  wholeheartedly,  and  I  am  not 
aware  that  any  court  has  even  looked  in  that  direction. 

Mr.  Hughes.  What  would  be  your  argument  in  response  to  that? 
I  know  you  are  opposed  to  that  approach,  but  on  what  basis  do  you 
take  issue  with  that  problem? 

Mr.  NEUKOM.  That  they  are  utterly  different  works.  The  one 
work  which  is  human-readable  and  -understandable  is  different 
from  the  work  which  is  only  machine-readable;  and  that  the  author 
ought  to  be  able  to  preserve  the  rights  to  distribute  and,  therefore, 
publish  one  version  rather  than  the  other  version,  particularly  if 
the  publication  of  the  object  code  carried  with  it  willy-nilly  the  pub- 
lication and  exposure  of  what  is  otherwise  a  secret  body  of  informa- 
tion which  holds  the  ultimate  value  to  the  publisher. 

Mr.  HUGHES.  Aside  from  the  difference  of  being  readable,  what 
other  differences  are  there? 

Mr.  Neukom.  If  the  source  code  came  to  the  attention  of  a  knowl- 
edgeable computer  software  engineer  and  embodies  not  just  expres- 
sions, but  in  some  cases,  ideas  and  solutions  and  shortcuts,  ways 
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of  solving  business  or  education  or  government  decisionmaking 
problems,  and  the  object  code  then  is  again  a  machine-readable 
version  of  that;  if  unauthorized  personnel  are  able  to  go  into  the 
vault,  if  you  will,  of  a  publisher  and  trace  the  thinking  of  that  pub- 
lisher as  expressed  in  the  source  code,  then  you  are  getting  to  a 
very  different  level  of  understanding  of  what  is  secret  and  valuable 
about  the  design  and  the  approach  that  that  publisher  has  taken 
to  solving  those  problems. 

Mr.  BURGER.  Mr.  Chairman,  can  I  respond? 

Publication,  in  the  legal  sense,  depends  on  the  nature  and  cir- 
cumstances under  which  the  work  is  communicated.  And  there  is 
no  rule  in  copyright  that  says  one  form  of  dissemination  is  the  pub- 
lication of  another  form.  For  example,  you  could  have  a  public  per- 
formance of  a  work  which,  in  effect,  widely  distributed  the  work; 
but  that's  not  considered  publication,  necessarily. 

As  Mr.  Neukom  said,  and  I  said  earlier,  there  aren't  any  cases 
that  hold  to  the  contrary.  So  we  feel  very  confident  that  the  source 
code  is  not  published.  We  don't  disseminate  the  source  code;  it's  our 
crown  jewels.  It's  kept  under  lock  and  key. 

Mr.  Nkukom.  If  I  may  suggest  an  example  that  may  bring  home 
the  practical  sorts  of  challenges  our  companies  face  on  a  daily 
basis,  a  few  years  ago,  as  the  Chair  may  recall,  there  was  a  prob- 
lem in  Brazil;  and  Microsoft  found  itself  in  this  situation  as  to  the 
Brazilian  market. 

We  were  there,  we  wanted  to  distribute  our  MS-DOS  operating 
system  software,  and  we  were  confronted  with  two  problems.  The 
first  problem  was  that  some  local  software  developers  in  Brazil  had 
made  what  we  believed  was  a  pirated  version  of  our  product.  This 
is  a  product  which  today  is  probably  running  or.  anywhere  from  50 
to  70  million  desktop  computers  around  the  world.  It  is  a  very  com- 
mon product  and  is  the  foundation  of  an  enormous  share  of  the 
desktop  computing  done  in  this  world. 

We  found  there  was  an  unauthorized  copy  in  Brazil.  That  was 
the  first  whammy.  The  double  whammy  was,  we  were  told  by  the 
Brazilian  Government  that  we  could  not  bring  our  product  into  the 
market  even  to  compete  with  a  pirated  version  of  MS-DOS. 

The  U.S.  Trade  Representative's  Office  was  very  helpful  in  rem- 
edying that  problem.  In  the  last  several  months  it  has  become 
known  to  us  that  in  the  Korean  market  right  now  that  same  prod- 
uct, MS-DOS,  in  a  more  recent  version,  is  competing  against  a 
product  called  K-DOS,  MK"  as  in  "Korean,"  DOS.  It  is  in  some  way 
sponsored  by  the  Korean  Government. 

When  we  asked  them  how  they  developed  it,  the  answer  was, 
"Someone  in  Brazil  wrote  this  for  us."  Now,  I  ask  you,  how  is  it 
that  a  company  like  ours  can  maintain  our  competitive  edge  when 
we  have  gone  to  the  expense  and  difficulty  of  developing  this  prod- 
uct, and  we  confront  those  kinds  of  challenges  in  governments  and 
misguided  entrepreneurs  and  scientists  who  are  essentially  taking 
our  technology  and  using  it  to  require  us  to  compete  against  our- 
selves? 

Mr.  Hughks.  I  am  not  suggesting  in  my  questions  that  you 
shouldn't  have  a  right  to  protect  your  creation,  because  I  believe 
that.  The  problem  is  that  these  technologies  were  not  envisioned 
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when  the  patent,  trademark,  and  copyright  laws  were  written 
many  years  ago. 

The  question  is  whether  or  not  this  is  an  appropriate  mechanism 
to  provide  that  kind  of  protection.  There  is  no  quarrel  with  the 
question  of  protecting  what,  in  essence,  are  trade  secrets  and,  as 
you  contend,  copyrightable  material. 

Mr.  Burger.  I  really  would  like  to  address  that.  That  is  a  very 
fundamental  question. 

I  agree  that  is  something  you  should  be  considering  very  seri- 
ously. When  we  look  back  on  the  history  of  this  constitutional  pro- 
vision, the  original  works,  actually,  that  were  protected  under  copy- 
right were  utilitarian  works,  maps  and  charts.  The  Copyright  Act 
has  been  amazingly  flexible  and  amazingly  protective  of  all  sorts 
of  works  like  records,  movies  and  photographs,  things  that  were 
not  even  conceived  ot  when  the  Constitution  was  written.  Maybe 
Benjamin  Franklin  did,  but  it  wasn't  conceived  of  by  many  people. 

It  is  interesting  that  we  are  here  today  because  the  literary  com- 
munity has  a  legitimate  problem  with  the  way  the  literary  portion 
of  the  act  has  been  interpreted  with  respect  to  their  works.  And  our 
position  is,  we  are  relatively  happy;  but  we  are  very  sympathetic 
with  their  problem,  and  we  have  no  quarrel  with  returning  it  to 
Harper  &  Row.  It  has  worked  exceedingly  well. 

We,  the  U.S.  industry,  have  70  percent  of  the  world  market  in 
software,  and  our  fundamental  belief  is,  that  is  because  the  Copy- 
right Act  has  served  its  purpose  and  has  promoted  the  useful  arts 
and  sciences,  has  enabled  Bill  Gates — I  don't  remember  how  old  he 
was,  but  he  took  his  company  and  turned  it  into  a  world  power. 
This  has  really  been  extremely  helpful  to  U.S.  creativity. 

The  literary  portion  has  worked  very  well  for  us  and  has  enabled 
us  to  go  to  Brazil  and  say,  look,  this  is  the  world-accepted  version, 
and  this  is  why  what  your  companies  are  doing  is  illegal — make 
them  stop  it.  We  have  been  very  successful  in  protecting  American 
interests  and  keeping  the  balance  of  payments  favorable  to  our  in- 
dustry and  helping  our  industry  continue  to  develop. 

I  think  it  has  worked  very,  very  well.  The  only  people  that  I  hear 
arguing  against  it  are  a  few  academics  and  some  foreign  companies 
who  are  behind  and  want  to,  quote,  catch  up. 

Mr.  Hughes.  I  understand. 

Well,  you  have  been  very  helpful.  I  want  to  thank  you  and  the 
industry  for  working  with  the  publishers,  the  authors,  the  broad- 
casters, the  entire  coalition  of  business  interests,  in  working  out 
what  appears  to  be  a  fairly  good  compromise. 

Thank  you  very  much.  That  concludes  the  hearing  for  today,  and 
the  subcommittee  stands  adjourned. 

[Whereupon,  at  12:55  p.m.,  the  subcommittee  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 
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THURSDAY,  JUNE  6,  1991 

Housk  OK  Representatives, 
Subcommittee;  on  Intkllectual  Property 

and  Judicial  Administration, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met.  pursuant  to  notice,  at  10:07  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  William  J.  Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  William  J.  Hughes,  Mike  Synar,  Barney 
Frank,  George  E.  Sangmeister,  Carlos  J.  Moorhead,  Howard  Coble, 
F.  James  Sensenbrenner,  Jr.,  and  Craig  T.  James. 

Also  present:  Hayden  W.  Gregory,  counsel;  Michael  J. 
Remington,  assistant  counsel;  Veronica  Eligan,  staff  assistant;  and 
Joseph  V.  Wolfe,  minority  counsel. 

Mr.  Hughes.  The  Subcommittee  on  Intellectual  Prop*-  ^y  and  Ju- 
dicial Administration  will  come  to  order. 

The  Chair  has  received  a  request  to  cover  this  hearing  in  whole 
or  in  part  by  television  broadcast,  radio  broadcast,  and  still  photog- 
raphy, or  by  any  such  methods  of  coverage.  In  accordance  with 
committee  rule  5(a),  permission  will  be  granted  unless  there  is  ob- 
jection. Is  there  objection? 
[No  response.] 

Mr.  Hughes.  Hearing  none,  permission  is  so  granted. 

Good  morning.  This  morning  the  subcommittee  is  holding  a  sec- 
ond day  of  hearings  on  H.R.  2372,  the  Copyright  Amendments  Act 
of  1991.  At  the  outset  of  the  first  day's  hearing  I  made  a  lengthy 
opening  statement.  Today  I  will  only  add  a  few  additional  thoughts 
to  that  statement. 

The  generalists  in  the  Congress  are  assigned  the  authority  of 
making  policy  decisions  in  the  intellectual  property  area.  This  is  a 
new  responsibility  for  me  as  chairman  of  the  subcommittee.  The 
legal  landscape  is  somewhat  blurred  and  at  times  difficult  to  com- 
prehend. 

As  a  useful  starting  point,  copyright  law  should  be  considered  as 
a  statutory  balance  between  the  public  interest  and  the  proprietary 
rights  of  authors  with  the  needs  of  distributors  a  part  of  the  equa- 
tion. Copyright  law  is  an  ecosystem  of  sorts  with  a  delicate  equi- 
librium of  many  competing  demands.  The  U.S.  Supreme  Court  has 
regularly  underlined  the  requirement  of  balance  in  the  exercise  of 
Congress's  constitutional  authority  to  promote  the  progress  of 
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science  and  useful  arts  by  securing  for  limited  times  to  authors  the 
exclusive  right  to  their  writings. 

As  the  Court  noted  in  Sony  Corp.  of  America  v.  Universal  City 
Studios,  Inc.,  and  then  again  in  Harper  &  Row  v.  Nation  Enter- 
prises, this  limited  grant  is  a  means  by  which  an  important  public 
purpose  may  be  achieved.  This  principle  applies  equally  to  works 
of  fiction  and  nonfiction,  to  copyright  software  as  well  as  books, 
movies  and  records. 

Last  week,  we  received  testimony  from  the  parties  in  interest — 
authors,  book  and  magazine  publishers,  copyright  hardware  and 
software  companies — which  agreed  on  the  solution  incorporated  in 
title  I  of  H.R.  2372.  Today  we  will  hear  from  several  perspectives 
who  were  not  participants  in  the  negotiating  process:  A  famous  au- 
thor, the  Register  of  Copyrights,  a  computer  industry  association, 
a  law  professor,  the  educational  community,  and  a  video  monitor- 
ing service  association.  We  have  asked  these  witnesses  to  give  us 
their  views  about  whether  title  I  meets  the  public  interest  test  re- 
quired by  the  Constitution,  the  delegation  or  authority  to  the  Con- 
gress and  the  political  process. 

The  goal  of  this  hearing,  as  was  last  week's,  is  to  stimulate  de- 
bate among  the  witnesses  and  to  promote  understanding  by  sub- 
committee members.  Several  witnesses  will  also  testify  about  title 
II  of  H.R.  2372,  relating  to  copyright  renewal,  a  subject  about 
which  we  will  receive  more  testimony  in  2  weeks.  Next  week,  the 
subcommittee  will  hold  a  hearing  on  title  III,  which  involves  film 
preservation. 

I  now  recognize  the  ranking  minority  member  of  the  subcommit- 
tee, the  distinguished  gentleman  from  California,  Mr.  Moorhead. 

Mr.  Moorhead.  Well,  thank  you,  Mr.  Chairman. 

Last  week  we  heard  from  the  various  parties  that  negotiated  the 
language  embodied  in  title  I  of  H.R.  2372.  Today,  the  Register  of 
Copyrights  and  other  interested  parties  will  provide  their  analyses 
of  this  language  and  the  issue  that  gave  rue  to  it. 

It  has  been  suggested  that  the  second  circuit  in  Salinger  and  the 
New  Era  has  not  enunciated  a  firm  prohibition  against  the  invoca- 
tion of  the  fair  use  defense  in  the  unpublished  works  context,  but, 
in  my  opinion,  this  misses  the  point,  which  is  whether  or  not  the 
court's  language  has  a  chilling  effect  on  the  production  and  publica- 
tion of  the  works  of  historians,  biographers,  and  journalists. 

At  our  hearing  last  week  we  heard  evidence  that  reasonable  at- 
torneys, because  of  the  specter  of  the  recent  second  circuit  deci- 
sions, are  routinely  advising  publishers  against  relying  on  fair  use 
defense  when  they  are  dealing  with  unpublished  works.  As  a  re- 
sult, the  public  is  being  denied  access  to  the  raw  materials  that  are 
the  lifeblood  of  these  authors. 

Rather  than  wait  for  the  court  to  possibly  lumber  toward  its  own 
restoration  of  the  rule  set  down  in  Harper  &  Row,  I  believe  it  is 
appropriate  for  Congress  to  intervene  in  this  instance  in  an  effort 
to  restore  the  appropriate  balance  between  the  affected  parties. 

Finally,  I  note  that  next  week  we  will  turn  our  attention  to  the 
reauthorization  of  the  National  Film  Board.  On  this  issue  I  would 
just  like  to  note  my  continued  uncomfortableness  with  the  Con- 
gress requiring  the  labeling  of  expressive  works,  and  I  look  forward 
to  fully  exploring  that  issue  next  week. 
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Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  I  thank  the  gentleman. 

Our  lead  off  witness  this  morning,  Scott  Turow,  finds  himself  as 
number  one  on  the  Washington  Post  bestseller  list  for  his  book  the 
"Burden  of  Proof."  This  literary  success  follows  in  the  footsteps  of 
his  first  novel,  "Presumed  Innocent,"  which  also  held  a  number  one 
position  for  almost  a  year.  I  have  read  the  one  book  and  I  am  about 
halfway  through  the  other,  as  I  personally  indicated  to  Scott 
Turow.  I  am  enjoying  it  very  much. 

In  addition  to  being  a  respected  author,  Mr.  Turow,  a  partner  in 
the  law  firm  of  Sonnenshein,  Nath  &  Rosenthal  in  Chicago,  IL,  is 
a  practicing  lawyer.  He  is  a  former  assistant  U.S.  attorney  for  the 
Northern  District  of  Illinois.  Mr.  Turow  is  an  expert  in  criminal 
justice  administration. 

Before  he  leaves  the  witness  table,  members  may  feel  free  to 
question  Mr.  Turow  about  issues  within  the  subcommittee's  juris- 
diction such  as  the  prosecutorial  function,  corrections,  RICO  re- 
form, and  all  such  matters. 

[Laughter.] 

Mr.  Hughes.  Mr.  Turow,  we  are  very,  very  happy  to  have  you 
with  us  this  morning.  We  have  your  statement  which,  as  I  indi- 
cated to  you  this  morning,  we  have  read.  We  find  it  extremely  well 
done.  We  hope  you  can  summarize,  but  you  may  proceed  as  you  see 
fit. 

Without  objection,  your  entire  statement  will  be  made  a  part  of 
the  record. 
Welcome. 

STATEMENT  OF  SCOTT  TUROW,  ESQ.,  SONNENSHEIN,  NATH  & 
ROSENTHAL,  CHICAGO,  IL 

Mr.  Turow.  Thank  you  very  much,  Mr.  Chairman,  and  other 
members  of  the  committee.  I  truly  am  grateful  for  the  opportunity 
and  deeply  honored  as  both  a  lawyer  and  a  writer  to  be  here  today. 

As  I  think  my  statement  makes  clear,  I  do  not  object,  as  an 
imaginative  writer  speaking  for  a  party  of  one,  to  title  I  of  H.R. 
2372.  In  my  own  view,  I  think  it  restates  the  existing  law  and  it 
does  something  that  I  think  the  law  ought  to  do,  which  is  to  con- 
tinue what  I  would  say  is  a  restrictive  or  hesitant  approach  to  the 
fair  use  of  unpublished  material.  That  is  a  subject  of  peculiar  con- 
cern to  me  as  an  imaginative  writer. 

Inasmuch  as  my  written  statement  is  of  record,  with  your  per- 
mission I  will  depart  from  that  a  little  bit  with  an  anecdote.  I  sup- 
pose you  would  expect  as  much  of  a  novelist. 

When  I  went  to  college,  I  went  to  Amherst  College  in  Massachu- 
setts, and  having  no  other  real  idea  of  how  to  become  a  writer  I 
did  what  many  writers  before  me  have  done  and  took  English 
classes.  There  was  a  famous  freshman  English  program  at  Amherst 
College  led  by  the  chairman  of  the  department,  a  renowned  profes- 
sor named  Theodore  Baird.  And  Professor  Baird  would  walk  into 
his  opening  freshman  class  and  he  would  pick  up  a  pencil  and  he 
woula  walk  up  to  the  young  man  in  the  first  row  and  he  hit  him 
in  the  face  with  it.  And  he  would  say,  "What  is  that?"  And  of 
course,  the  young  man  would  respond,  "A  pencil,"  and  Professor 
Baird  would  then  hit  him  again.  And  he  would  repeat  this  with 
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each  of  the  15  or  20  young  men  in  the  room.  Then  he  would  come 
back  to  the  front  of  the  classroom  and  he  would  say,  "It's  a  weap- 
?n-  And  he  would  then  go  to  the  window  and  he  would  say,  "What 
is  this?"  And,  of  course,  he  got  answers  that  began  with  ^window" 
and  went  through  architectural  descriptions  of  windows.  And  he 
would  say,  "No,  no.  It's  an  exit."  And  he  would  then  lift  it,  step 
through  it  and  depart  for  the  remainder  of  the  class  period. 

From  that  and,  obviously,  many  other  parts  of  my  education  I 
took  what  I  think  is  an  indisputable  principle.  That  is,  that  the  ge- 
nius of  every  writer  is  in  the  words  that  she  or  he  chooses  or  does 
not  choose.  And  when  a  writer,  an  imaginative  writer  particularly, 
but  any  writer  has  not  decided  to  send  his  or  her  words  out  into 
the  world  at  large  it  strikes  me  as  being,  or  at  least  risking,  an  in- 
vasion of  the  very  ess -nee  of  authorship  for  someone  else  after  the 
fact  to  make  that  de.  sion  for  the  author  in  using  the  author's 
original  expression.  It  is  those  words  that  the  author  chooses  to 
publish  or  not  to  publish  by  which  the  author  and  that  fundamen- 
tal act  of  authorship  is  known. 

In  considering  the  problem  of  fair  use,  as  my  statement  notes,  I 
do  not  believe  in  absolute  rules  of  prohibition.  I  think  it  is  possible 
for  fair  use  restrictions  to,  in  essence,  inhibit  the  very  rights  of  ex- 
pression of  secondary  text  authors  as  well.  But  I  do  think  that  it 
is  rare  that  that  will  happen,  and  we  must  bear  in  mind  that  rare- 
ly does  the  secondary  text  author  want  to  make  fair  use  of  the  dull 
or  routine  expression.  Indeed,  that  may  not  even  be  protected  by 
copyright.  It  is  often  the  liveliest  expression,  the  expression  that 
most  captures  the  genius,  as  it  were,  of  the  individual  author  that 
is  subject  to  fair  use,  but  which  contrarily  is  probably  what  ought 
to  be  most  subject  to  protection. 

As  an  imaginative  writer,  I  take  particular  concern  because  I 
know  how  important  it  is  to  experiment  in  writing  imaginative 
work— in  writing  plays,  in  writing  novels,  in  writing  poems— and 
those  experiments  can  often  amount  to  verbal  formulations  that,  as 
I  say  in  my  statement,  can  be  not  only  laughable  or  juvenile  but 
even  offensive,  and  one  must  know  in  writing  freely  that  it  will  be 
the  author's  right  to  determine  whether  or  not  those  experiments 
come  to  the  light  of  day.  And  I  am  troubled  by  suggestions  as  were, 
for  example  contained  in  the  New  Era  opinion  in  the  district  court 
that  it  might  be  appropriate  to  make  fair  use  of  an  unpublished 
manuscript  that  somehow  came  into  a  critic's  hands  in  order  to 
criticize  the  published  novel. 

The  other  problem,  of  course,  that  it  is  hard  not  to  focus  on  for 
the  author  is  the  problem  of  multiple  fair  uses.  That  one  fair  use 
may  beget  yet  another.  If  controversy  begins,  it  means  that  some- 
one must  answer.  Perhaps  other  aspects  of  a  particular  controversy 
may  then  come  to  light  and  the  author  may  find  him  or  herself  in 
a  position  where  an  unpublished  work  has  largely  fallen  or  signifi- 
cantly fallen  into  the  public  domain,  because  ot  controversy  that 
was  created  by  fair  use  in  the  first  place. 

With  no  intention  to  deride  the  good  and  noble  work  that  is  done 
by  scholars  and  commentators  and  researchers,  I  find  myself 
unpersuaded  thatr— notwithstanding  the  kinds  of  laments  that  the 
members  of  the  subcommittee  and  you,  Mr.  Chairman,  have  been 
subjected  to  in  recent  sessions  of  Congress  and  recent  sessions  of 
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this  subcommittee — I  find  myself  not  persuaded  that  the  freedom 
of  expression  of  those  secondary  text  authors  has  thus  far  been  se- 
riously impeded.  Part  of  that  rests  on  the  distinction  between  copy- 
rightable expression  and  unprotected  facts  and  ideas  that  the  copy- 
right law,  of  course,  recognizes,  which  guarantees  that  facts  cannot 
be  hidden  or  ideas  censored. 

I  also  must  note  something  that  I  have  not  seen  often  said,  which 
is  that  the  common  law  made  prohibitions  on  fair  use  of 
unpublished  material  almost  absolute.  Indeed,  the  protection  of 
unpublished  work  was  so  great  that  even  in  a  nation  like  England 
in  the  nineteenth  century  where  you  could  be  imprisoned  for  debt, 
creditors  were  still  barred  from  seizing  the  unpublished  manu- 
scripts of  authors,  no  matter  how  valuable.  And  notwithstanding 
that  nearly  absolute  bar,  scholarship  did  not  cease  over  the  cen- 
turies. 

And  so  I  do  find  myself  less  than  completely  persuaded,  particu- 
larly, as  I  indicate  in  the  statement,  because  I  recognize,  and  I  rec- 
ognize it  as  being  a  good  thing,  that  the  scholar  or  the  researcher 
or  the  critic  is  hoping  to  profit  for  his  or  her  own  sake  in  using  the 
original  expression  of  the  original  author,  whether  it  is  in  the  rare 
instance  where  there  is  some  commercial  advancement  or  more 
often  the  kind  of  career  enhancement  that  someone  l->  likely  to 
enjoy  when  their  work  is  perceived  as  being  more  vivid  or  more  ac- 
curate because  they  have  used  original  source  material. 

All  of  these  concerns  highlight  what  is  for  me  another  serious 
problem  of  allowing  the  broad  fair  use  of  unpublished  material, 
which  is  that  too  great  leniency  on  the  fair  use  question  will  un- 
doubtedly move  authors  of  original  materials  to  destroy  those 
works.  It  will  become  de  rigueur  for  authors  to  get  rid  of  the  drafts 
of  their  novels  rather  than  take  the  risk  that  there  will  be  un- 
wanted publication  of  them,  even  if  it  is  the  brief  form  that  fair  use 
permits.  And  I  can  think  of  other  examples  where  that  kind  of  in- 
centive would  exist. 

So,  I  favor,  as  I  indicate  in  the  statement,  the  continuation  of  the 
case-by-case  approach  that  section  107  has  put  in  place,  and  I  urge 
the  committee  to  maintain  legitimate  restrictions  on  fair  use  of 
unpublished  material  bearing  in  mind  that  an  absolute  bar  would 
be,  in  my  view,  inappropriate. 

Mr.  Hughks.  Thank  you  very  much,  Mr.  Turow. 

IThe  prepared  statement  of  Mr.  Turow  follows:] 
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STATEMENT  OF  SCOTT  TUROW 
BEFORE  THE 

SUBCOMMITTEE  ON  COURTS ,   INTELLECTUAL  PROPERTY 
AND  THE  ADMINISTRATION  OF  JUSTICE 

COMMITTEE  OF  THE  JUDICIARY 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

6  JUNE  1991 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Scott  Turow.     I  am  a  writer,  probably  best  known 
for  my  novels,  and  also  a  practicing  attorney.     I  am  deeply 
grateful  to  the  Chairman  and  the  Members  of  the  Subcommittee 
for  the  opportunity  to  appear  before  you  today. 

As  a  writer  of  imaginative  works,  I  have  been  concerned 
about  efforts  made  in  prior  sessions  of  Congress  to  eradicate 
the  distinction  between  published  and  unpublished  works  for 
purposes  of  determining  fair  use  under  Section  107  of  the 
Copyright  Act.     I  believe  that  substantial  interests  of  authors 
of  original  works  in  determining  whether  and  how  their 
expression  should  be  published  would  be  impaired  if  that 
distinction  were  erased. 

On  the  other  hand,  I  recognize  that  an  absolute  bar  on  any 
use  of  unpublished  expression  could  occasionally  so  hamper 
authors  of  secondary  texts  as  to  restrict  their  rights  of 
expression  as  well.     I  frankly  think  those  instances  are 
relatively  rare  and  that  ordinarily  the  unpublished  expression 
of  the  original  author  should  not  be  subject  to  fair  use,  a 
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position  supported  by  the  current  judicial  interpretations  of 
Section  107  rendered  by  the  Supreme  Court  in  the  Nation  case, 
and  the  Second  Circuit  in  the  Salinger  and  New  Era  decisions. 
I  regard  Title  I  of  H.R.  2372  as  a  restatement  of  that  existing 
law;  for  that  reason,   although  the  amendment  is  arguably 
unnecessary,  it  is  certainly  not  objectionable  from  my  point  of 
view . 

Although  I  am  a  lawyer,   I  snould  emphasize  that  I  do  not 
regard  myself  as  an  expert  on  intellectual  property  questions. 
I  speak  here  principally  as  a  writer,  albeit  one  familiar  with 
legal  concepts  and  parlance,   and  simply  for  myself,  though 
casual  conversation  has  convinced  me  that  many  writers  of 
original  works  share  my  opinions. 

Indeed,  the  present  controversy  about  fair  use  involves  a 
bit  of  internecine  strife  in  the  literary  community.     Writer  is 
pitted  against  writer.     As  members  of  the  Subcommittee  know, 
many  authors  of  secondary  texts  —  critics,  historians  and 
other  scholars  —  lament  the  current  fair  use  restrictions  on 
unpublished  work,  especially  as  they  have  been  interpreted  by 
..the  Second  Circuit.     .These  authors..contend.  that  the  result 
leaves  them  unable  to  quote  or  pa'raphrase  unpublished  work 
without  fear  of  litigation,  an  apprehension  that  they  say 
threatens  to  rob  secondary  works  of  vividness  and  the  accuracy 
of  direct  quotation.     Especially  since  many  of  the  professional 
authors'  organizations  --  the  Author's  Guild,  PEN  and  the 
Dramatists  Guild  to  name  those  I  am  aware  of  —  have  tended  to 
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support  the  authors  of  secondary  texts,  the  position  of  the 
authors  of  original  works  may  in  some  minds  have  been 
overlooked.     Therefore,   I  am  pleased  to  be  here  today  to 
explain  why  I  believe  that  the  interests  of  original  authors 
require  that  secondary  use  of  unpublished  material  take  place 
only  on  the  most  limited  and  judicious  basis. 

I  see  three  principal  arguments  in  behalf  of  maintaining  a 
legislative  policy  against  fair  use  of  unpublished  expression 
in  the  ordinary  case.     First,   I  view  another's  use  of 
expression  that  an  author  has  not  chosen  to  publish  as  a 
significant  interference  in  the  essence  of  authorship.  Second, 
protection  against  unwanted  publication  of  copyrighted 
expression  is  consistent  with  the  property  law  concepts  that 
underpin  our  copyright  laws.       Finally,   I  think  that  broadly 
granted  fair  use  of  unpublished  material  will  ultimately  be 
counterproductive  to  the  cause  of  scholarship  and  will 
encourage  the  destruction  of  much  original  material. 

I  start  from  the  simple-minded  premise  that  it  is  difficult 
to  see  why  an  author  who  has  not  made  the  decision  to  expose 
given  words  ,  to  the  world  at  .large  should  ..have  ..that  choice  made 
for  her  or  him  by  someone  else.     Indeed,  when  I  consider  this 
ii,jue  in  terms  of  the  writing  i  try  to  do  every  day,   I  reach 
some  quick  and  intuitive  conclusions.     For  all  writers,  but 
especially  the  imaginative  writer  —  dramatists,  poets,  writers 
of  fiction        the  very  process  of  creation  involves  a  constant 
winnowing  and  choosing,   rejecting  one  phrase  in  favor  of 
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another,  deciding  which  words  are  the  ones  by  which  the  author 
is  to  be  known  and  through  which  —  solely  — the  characters, 
the  ideas,  the  world  the  author  is  creating  exist.     To  allow 
secondary-text  authors  —  no  matter  how  well-intended  —  to  use 
the  original  author's  own  words,  particularly  the  words  that 
were  rejected  but  even  others  that  were  simply  not  prepared  for 
public  scrutiny,  amounts  to  overbearing  the  fundamental 
authorial  decision. 

Moreover,  creative  work  often  aspires  to  be  innovative.  In 
the  effort  to  tread  new  ground  there  is  always  the  risk  that 
particular  expressions  might  be  not  only  infelicitous  or 
inappropriate,  but  even  juvenile,   laughable,  or  offensive.  No 
matter  how  intrigued  critics,  scholars  or  readers  might  be  to 
learn  of  these  verbal  experiments,  the  right  to  keep  them  from 
publication  must  remain  with  the  author,  or  else  that  kind  of 
experimentation  is  imperiled.     The  district  court  decision  in 
the  New  Era  case  suggests  that  a  literary  critic  who  somehow 
came  into  possession  of  an  early  unpublished  draft  of  a  novel 
could  make  fair  use  of  it  in  criticizing  the  published  book  in 
order  to. show  an .  editor  '  s  _role         My  regard  I  or  the 
brilliant  district  court  judge  who  rendered  the  opinion  —  an 
esteemed  friend  —  is  enormous,  but  for  the  reasons  indicated 
this  particular  suggestion  chills  me  to  the  bone. 


A7  New  Era  Publications  v.  Henry  Holt  and  Co.,  695 

F.Supp.  14  93,  1502-03  (S.D.N.Y.  1988)  (subsequent 
history  omitted) 
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My  position  as  an  author  tends  to  be  fortified  by  what  I 
know  as  a  lawyer.     Intellectual  property,  no  less  «-han  other 
forms  of  property  initially  recognized  at  common  law,  would 
seem  to  carry  with  it  the  right,  as  the  law  professors  put  it, 
to  Muse  or  exclude"  as  the  owner  sees  fit.     If  another 
individual  presumed  the  right  to  help  himself  to  a  foot  or  two 
of  my  lawn,  or  a  little  knicknack  on  my  mantle,  no  one  would  be 
surprised  if  I  was  aghast  or  called  the  police.     It  is  not 
clear  to  me  why  in  the  ordinary  case,  the  protections  afforded 
unpublished  expression  —  property  which  the  owner  has  not 
chosen  to  market  or  broadly  share  —  should  be  less. 

This  is  especially  so  when  one  bears  in  mind  the 
constitutional  purposes  of  securing  for  copyright  holders  for  a 
given  period  the  exclusive  profits  deriving  from  their 
endeavors.     As  a  former  member  of  a  university  English 
Department,   I  must  be  permitted  the  practical  observation  that 
the  scholar,  the  critic,  the  researcher  no  matter  how  sincerely 
aligned  with  the  search  for  the  truth,   is  also  attempting  to 
profit  for  her  or  his  own  sake  in  using  the  copyrighted 
expression  of.  the  original  author .     Occasionally,  the  borrowed 
material  betters  the  commercial  prospects  of  the  secondary 
work;  much  more  often,  the  perception  of  increased  vividness 
and  accuracy  enhances  the  scholarly  or  critical  value  of  the 
borrowing  secondary  work,  a  development  sure  to  benefit  the 
secondary  author  in  his  or  her  scholarly  or  critical  career. 
Either  way,  the  secondary  author  is  placing  her  or  his 
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interests  ahead  of  the  creator  of  the  expression.  Moreover, 
because  neither  facts  nor  ideas,  but  only  particular 
expression,   is  placed  off-limits  by  the  copyright  laws,  I  am 
convinced  that  only  in  the  rarest  instances  will  truth-seeking 
actually  be  seriously  impeded. 

Finally,   I  remain  convinced  that  relaxation  of  fair  use 
standards  as  to  unpublished  expression  is  contrary  to  the  best 
interests  of  scholarship  and  would  encourage  the  destruction  of 
much  unpublished  work.     To  put  that  observation,   and  some  of  my 
earlier  remarks,   in  even  more  personal  terms,   let  me  quote  from 
a  letter  I  wrote  earlier  this  year  at  the  invitation  of  Senator 
Orrin  Hatch  of  Utah  to  the  staff  of  the  Senate  counterpart  of 
this  Subcommittee: 


At  the  moment ,   the  basement  of  my  home  is 
overcrowded  with  drafts,   letters,   and  other  [items  of] 
memorabilia  related  to  my  literary  career.  The 
materials  housed  include  not  only  early  drafts  of  my 
two  novels,   Presumed  Innocent  and  The  Burden  of  Proof, 
but  also  a  number  of  unpublished  manuscripts  from  my 
salad  years  and  the  full  diary  I  kept  during  my  first 
year  of  law  school  that  provided  the  basis  for  my 
nonfiction  book  One  h.    .  . 

.    .    .  Much  of  what  is  in  my  basement  is  intimate 
material  reflecting  inmost  thoughts,   often  expressed 
in  a  fashion  that  is  not  gilded  for  the  observation  of 
others.     I  would  not  want  anyone  to  publish  a  word  of 
my  law  school  diary.     Similarly,  I  regard  my 
unpublished  manuscripts  as  part  of  a  long,  difficult 
and  painful  formative  period  in  my  creative  life  which 
are  not  likely  to  provide  any  significant  insight  to 
the  intentions  of  the  writer  of  today.     Simply  because 
I  have  decided  against  publishing  this  work,   I  resent 
the  notion  of  any  person  appropriating  any  part  of  the 
expressj   ns  contained  there.    .  . 
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...  At  the  encouragement  of  ray  wife  who  is  tired  of 
stumbling  over  these  items,  I  have  begun  to  ponder  the 
circumstances  under  which  I  might  be  willing  to  house 
these  materials  with  one  of  the  libraries  that  have 
from  time  to  time  asked  for  them.     Amendment  of 
section  107  [to  erase  the  distinction  between 
published  and  unpublished  work]  would  make  me 
[unlikely]  to  proceed,  since  a  library  [could]  offer 
far  less  assurance  concerning  the  circumstances  under 
which  anyone  who  reviews  these  materials  might  make 
fair  use  of  them.     In  fact,   if  these  amendments  were 
adopted,  burning  might  be  the  only  way  an  author  could 
be  sure  that  her  or  his  unpublished  work  remains 
unpublished  in  toto. 

Obviously,  all  of  my  remarks  are  strongly  influenced  by  the 
unpublished  expression  with  which  I  am  most  familiar,  namely  my 
own.     Unpublished  expression,  however,   is  at  least  as  widely 
varied  in  its  nature  as  what  is  published.     It  includes  works 
like  letters  or  memos,  which  have  been  disseminated  but  not 
"published-  for  purposes  of  the  Copyright  Act  avi  which  Judge 
Miner  last  year  suggested  to  the  Subcommittee  —  rightly  in  my 
view  —  are  less  deserving  of  protection  because  the  author  has 
guarded  his  or  her  words  less  jealously.     On  the  other  hand,  it 
also  includes  expression  so  intimate  that  its  authors 
undoubtedly  could  not  bear  without  great  emotional  upheaval  to 
see  it  reviewed  -  much  less  repeated  -  by  any  other  person  on 
earth.     This  variety  argues  for  flexibility  in  the  creation  of 
applicable  standards,   recognizing  the  fact-bound  nature  of 
virtually  every  instance    of  purported  fair  use.     I  realize 
that  this  kind  of  case-by-case  approach  which  is  required  now 
and  would  remain  the  rule  under  H.R.  2372  may  chill  some 
secondary-text  authors  from  legitimate  fair  use  because  they 
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are  unwilling  to  bear  the  risk  of  litigation,  with  its  high 
costs  —  emotional  as  well  as  financial  —  and  delay.  I 
believe  that  is  a  cost  worth  incurring  and  that  the  law,  as 
H.R.  2372  does,  should  avoid  rules  of  absolute  prohibition,  but 
should  also  continue  to  regard  the  fact  that  a  work  is 
unpublished  as  an  important  factor  weighing  against  fair  use. 
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Mr.  Hughes.  Mr.  Turow,  as  an  author,  do  you  feel  that  the  right 
of  an  artist  to  choose  the  circumstances  of  publication  should  in- 
clude the  right  not  to  publish  at  all? 

Mr.  Turow.  I  believe  that  profoundly,  Mr.  Chairman.  I  think 
that  it  is  one  of  the  essences  of  free  expression  not  only  to  speak 
and,  if  you  are  fortunate  enough,  to  be  heard,  but  also  to  choose 
not  to  speak.  And  to  choose  the  circumstances  under  which  your 
words  reach  the  public  forum  has  got  to  be  an  absolutely  fun- 
damental right  of  authorship. 

Mr.  HUGHES.  Let  me  see  if  I  can't  summarize  your  testimony. 
You  argue  in  your  statement  that  title  I  of  H.R.  2372  is  probably 
unnecessary.  But  it  is  also  unobjectionable  because  it  merely  clari- 
fies that  the  unpublished  nature  of  expression  is  an  important  ele- 
ment which  tends  to  weigh  against  the  finding  of  fair  use.  Is  that 
a  fair  summary? 

Mr.  Turow.  Yes,  sir.  That  is  a  very  fair  summary  of  my  position. 

Mr.  HUGHES.  If  you  had  to  choose  between  doing  nothing  and 
processing  a  piece  of  legislation  that  attempts  to  clarify  what  I 
think  most,  except  for  a  couple  of  decisions  in  the  second  circuit 
and  some  dicta,  would  seem  to  indicate  to  the  contrary,  what  would 
you  do?  Would  you  legislate?  Or  would  you  leave  it  alone  and  let 
the  courts  basically  attempt  on  a  case-by-case  basis  to  clarify  ex- 
actly what  the  law  is? 

Mr.  Turow.  I  recognize  that  both  as  a  logical  question  based  on 
my  statement  and  one  that  I  find  difficult,  because  it  really  places 
me  in  the  position  of  advising  you  on  the  kinds  of  prudential  judg- 
ments that  you  are  far  better  experienced  at  making  than  I  am. 

I  must  admit  that  I  am  troubled  looking  at  some  of  the  state- 
ments that  have  been  submitted  to  the  committee,  because  I  think 
they  read  this  legislation  far  more  broadly  than  the  words  would 
seem  to  allow.  And  I  am,  frankly,  disconcerted  by  the  notion  that 
a  legislative  history  by  implication  may  be  read  into  the  amend- 
ment. 

I  suppose,  Mr.  Chairman,  to  answer  your  question  finally,  if  I 
were  sitting  in  your  seat  I  would  probably  be  most  inclined  to  do 
nothing  ana  to  let  the  case  law  mature. 

Mr.  HUGHES.  In  that  regard,  let  me  just  ask  you  some  questions 
in  your  capacity  as  an  attorney.  Assuming  that  title  I  does  not 
change  current  law,  why  would  passage  permit  publishers  and 
their  attorneys  to  clear  manuscripts  presently  being  withheld?  Are 
we  being  asked  to  legislate  through  legislative  history  that  may  or 
may  not  be  supported  in  the  language  of  the  statute?  Assuming 
that  litigation  ensues,  do  we  expect  that  the  courts  would  consult 
the  legislative  history  and  move  the  statutory  language?  What  are 
your  answers? 

Mr.  TUROW.  I  must  say  that  I  have  had  conversations  in  the  last 
week  or  so  where  I  have  tried  to  get  publishers'  lawyers  to  explain 
to  me  what  they  think  is  gained  by  this  legislation,  and,  frankly, 
I  am  not  persuaded  by  what  I  have  heard. 

The  initial  argument  that  was  made  in  prior  sessions  of  Congress 
was  that  the  publishing  industry  sought  a  significant  relaxation  of 
the  current  restrictions  on  the  use  of  unpublished  material  and 
they  were  going  to  accomplish  that  by  equating  unpublished  and 
published  work  for  fair  use  purposes.  The  result  of  the  current  leg- 
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islation,  in  my  mind,  is  that  there  is  going  to  continue  to  be  a  case- 
by-case  analysis.  Those  who  perceived  a  per  se  rule  against  the  use 
of  unpublished  material  in  the  second  circuit  will,  of  course,  find 
their  minds  somewhat  at  ease. 

I  never  read  those  cases  that  way,  so  it  is  hard  for  me  to  share 
their  pleasure  in  that  result.  And  I  must  say  that  I  think  the  nor- 
mal reactions  of  most  authors  will  be  to  shun  the  risk  of  litigation 
and  to  continue  to  make  their  fair  use  of  unpublished  material  a 
very  minimal  one. 

Again,  I  am  less  troubled  by  that  because  I  think  that  is  an  ap- 
propriate result.  But  I  do  recognize  that  the  real  problem  lies  not 
in  the  fair  use  of  my  unpublished  manuscripts  but  the  difficulty 
that  a  historian  faces  in  quoting  from  multiple  unpublished  sources 
where  he  or  she  does  not  even  know  where  to  go  to  ask  for  permis- 
sion. So  I  recognize  that  it  is  a  complex  problem,  but  how  this  leg- 
islation is  going  to  solve  the  problem  that  is  at  hand  for  publishers 
is  beyond  me. 

Mr.  HUGHES.  Well,  thank  you.  I  have  some  other  questions,  but 
we  have  a  full  contingent  this  morning  and  I  am  going  to  yield  to 
my  colleague  from  California.  But  before  I  do  so,  I  followed  your 
story  about  your  law  professor  with  great  interest  and,  of  course, 
as  a  former  prosecutor  the  first  thing  that  occurred  to  me  was  that 
it  wasn't  a  pencil  it  was  an  assault  and  battery.  But  what  is  more 
reassuring,  I  am  happy  to  hear  that  others  beside  myself  had  witty 
professors  in  law  school. 

The  gentleman  from  California. 

Mr.  Moorhead.  Thank  you.  I  think  we  have  a  full  complement 
here  because  all  of  us  have  read  your  books. 

Mr.  Turow.  It  is  a  great  privilege  to  be  here. 

Mr.  Moorhead.  In  your  letter  to  Senator  Hatch's  Judiciary  sub- 
committee staff  you  indicated  that  you  were  contemplating  donat- 
ing some  of  your  materials  to  a  library,  but  the  legislation  under 
consideration  at  that  time  would  have  made  you  unlikely  to  do  so 
because  of  the  unpredictable  circumstances  under  which  someone 
might  attempt  to  make  fair  use  of  them.  Is  there  anything  in  the 
current  proposal  that  you  believe  would  somehow  inhibit  authors 
from  donating  their  materials  to  libraries? 

Mr.  Turow.  I  certainly  think,  Congressman,  that  this  proposal  is 
much  more  reassuring  than  the  proposals  that  were  advanced  in 
prior  sessions.  And  I  think  that  anyone  who  lets  go  of  his  or  her 
original  materials  must  be  prepared  for  some  fair  use  of  them,  but 
that  was  always  the  case,  and  certainly  they  do  not  have  to  face 
the  kind  of  unfettered  fair  use  that  would  have  been  invited  by  the 
prior  language.  And  I  do  think  that  this  bill,  title  I  of  H.R.  2372. 
goes  a  long  way  toward  allaying  concerns  that  had  been  raised  by 
other  legislative  proposals. 

Mr.  Moorhead.  Oftentimes  creators  of  many  things,  of  writings 
and  sculptures  or  paintings  or  whatever  it  might  be,  just  don't  real- 
ize the  value  of  what  they  have  done.  Like  Michelangelo  breaking 
off  the  arms  of  one  of  his  Pietas  because  he  thought  it  was  worth- 
less and  later  it  being  worth  millions  and  millions  of  dollars.  It 
may  be  that  writings  could  have  the  same  effect. 
Mr.  Turow.  Oh,  there  is  no  doubt  about  that. 
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Mr.  Moorhead.  Become  very  valuable  later  on,  even  though  the 
man  has  passed  on  and  they  are  just  strictly  unpublished  works 

Mr.  Turow.  "A  Confederacy  of  Dunces,"  the  novel  that  won  the 
Pulitzer  Prize,  was  an  unpublished  manuscript  that  had  kicked 
around  for  years  and  yet  that  eventually  found  an  enormous  admir- 
ing audience.  So  your  point  is  certainly  proven  again  and  again  by 
literary  history. 

Mr.  Moorhead.  Last  week  we  were  told  that  general  counsels  to 
book  and  magazine  publishers  and  broadcasters  are  reluctantly  but 
almost  uniformly  advising  their  clients  not  to  use  unpublished 
works.  So,  even  though  you  may  think  legislation  is  unnecessary, 
don  t  you  agree  that  publishing  experts  are  acting  on  a  strong  be- 
lief that  they  have  a  problem  and  that  this  problem  is  having  a 
chilling  effect  on  what  is  being  published? 

Mr.  TUROW.  I  think  that  problem,  Congressman,  is  that  any  time 
an  author  makes  fair  use  of  more  than  a  phrase  or  two  of  an 
unpublished  work  a  good  lawyer  would  have  to  advise  that  author, 
that  secondary  text  author,  that  there  is  a  risk  of  litigation.  That 
a  court  will  have  to  apply  a  balancing  test  and  determine  whether 
or  not  this  is  fair  use.  And  there  is  nothing  that  can  be  done  about 
that,  nor  in  my  mind  should  there  be  anything  done  about  that. 

So  1  really  come  back  to  the  answer  that  I  gave  to  Chairman 
Hughes,  which  is  I  am  not  sure  that  this  legislation  will  allay  that 
problem,  nor  do  I  think  it  should  because  I  think  it  is  very  impor- 
tant that  there  be  a  case-by-case  determination.  But,  as  a  practic- 
ing lawyer  who  has  to  advise  clients  routinely  on  the  cost  of  litiga- 
tion, I  know  that  the  mere  prospect  of  litigation  is  often  daunting. 

Mr.  MOORHEAD.  Well,  I  want  to  thank  you  for  coming  this  morn- 
ing And  you  know,  I  would  suspect  that  there  would  be  millions 
of  Americans  that  would  rather  see  you  handle  just  a  few  less  cases 
in  court  and  write  a  few  more  books  because  they  are  all  interested 
in  the  next  one. 

Mr.  Turow.  I  appreciate  the  suggestion,  Congressman. 

Mr.  Hughes.  The  gentleman  from  Illinois,  Mr.  Sangmeister. 

Mr.  Sangmeister.  As  a  member  of  the  Illinois  delegation  I  cer- 
tainly want  to  welcome  you  here.  You  have  had  a  distinguished  ca- 
reer which  we  have  all  followed.  Not  too  many  people  speak  about 
your  times  as  an  assistant  district  attorney,  but  you  distinguished 
yourself  there  as  well.  And  I  welcome  you  here  before  the  commit- 
tee. 

Mr.  TUROW.  Thank  you. 

Mr.  Sangmeister.  I  have  only  one  question  which  arose  as  I  was 
sitting  here  listening  to  you  and  reading  over  your  prepared  text 
here.  I  understand  from  your  written  testimony  and  your  oral  testi- 
mony here  today  that  it  is  not  a  matter  of  what  monetary  gain 
someone  else  may  get  out  of  using  your  unpublished  works  but  you 
feel  that  this  is  an  invasion  of  your  personal  privacy.  And  I  say 
that,  unless  I  am  wrong,  where  you  state,  "I  would  not  want  any- 
one to  publish  a  word  of  my  law  school  diary,"  is  that  right? 

Mr.  Turow.  That  is  correct,  Congressman.  I  must  say  that  I 
don't  think  of  it  in  a  privacy  rights  kind  of  framework  as  much  as 
I  do  in  a  sort  of  property  law  framework.  It  is  mine  and  I  am  mak- 
ing that  choice  to  exclude  the  world.  But  it  certainly  reaches  to  the 
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heart  of  what  we  call  either  free  expression  or  privacy,  and  prob- 
ably well  put  as  both. 

Mr.  Sangmeister.  With  no  time  limit  on  that  whatsoever? 

Mr.  Turow.  There  is  a  time  limit  that  exists  in  the  copyright 
laws,  and  when  that  time  limit  is  past,  if  I  choose  not  to  destroy 
those  materials,  then  they  will  pass  into  the  domain  of  scholars 
and  researchers  to  be  freely  used.  But  certainly  during  my  lifetime, 
and  whatever  period  beyond  that  the  copyright  laws  will  grant,  I 
would  rather  have  control  of  that. 

And  I  think  it  makes  sense,  if  you  consider  that  I  will  have  chil- 
dren who,  God  willing,  will  remain  alive,  that  those  kinds  of 
reputational  and  privacy  interests  be  protected. 

Mr.  Sangmeister.  That  is  all  I  have. 

Mr.  Hughes.  Gentleman  from  Florida. 

Mr.  James.  Thank  you.  Thank  you  so  much.  This  is  a  very  inter- 
esting topic  in  many  respects.  I  also  appreciated  your  story  about 
the — I  think  it  was  your  law  professor? 

Mr.  TUROW.  Actually,  my  college  English  professor. 

Mr.  James.  Your  college  English  professor.  I  related  it  to  a  law 
professor,  one  or  two  law  professors.  That  had  he  stepped  out  the 
window  I  am  afroid  some  of  the  class  may  have  wished  it  was  not 
the  first  story. 

[Laughter.] 

Mr.  James.  One  or  more. 

The  concept  that  bothers  me  is  in  Salinger  it  says  if  the  biog- 
rapher copies  more  than  a  minimal  amount  of  unpublished  expres- 
sive content  he  deserves  to  be  enjoined. 

Mr.  Turow.  Right. 

Mr.  JAMES.  This  bothers  me.  If  you  assume  that  the  publication 
legally  got  circulated,  published  but  not  published  in  a  formal 
sense.  I  assume  they  mean  unpublished.  It  is  obviously  published 
because  somebody  else  got  their  hands  on  it.  You  publish  when  you 
speak.  I  am  publishing  now.  I  am  publishing  if  I  talk  in  my  room 
to  myself.  Perhaps  not.  There  has  to  be  at  least  one  listener.  So  I 
don't  see  the  distinction  between  speech  and  unpublished  writings 
in  the  context  of  why  one  deserves  protection  over  the  other  be- 
cause once  you  speak  it  is  presumed  that  you  can  quote  what  some- 
one says,  unless  it  is  stolen  or  unless  it  gets  into  someone's  hands 
illegally.  In  other  words,  I  don't  see  why  unpublished  works,  as- 
suming they  legally  got  into  someone's  hands,  should  be  under  that 
strict  a  standard. 

Mr.  TUROW.  Well,  let  me  give  you  some  examples.  First  of  all,  I 
think  the  point  that  you  are  raising  is  one  that  I  happen  to  agree 
with,  which  is  that  I  personally  do  not  believe  that  the  restraints 
should  be  as  stror.g  on  what  Judge  Minor  refers  to  as  disseminated 
material,  such  as  the  Salinger  letters.  All  of  these,  anything  that 
the  author  has  not  determined  to  release  into  the  marketplace  but 
which  was  copyrighted  when  it  was  first  fixed  in  the  tangible  me- 
dium is  regarded  as  unpublished. 

But  your  point  is  very  well  taken  that  there  are  in  practical 
terms  great  degrees  of  unpublishedness.  And,  as  I  say  in  the  last 
page  of  my  statement,  I  do  agree  with  you  that  the  restrictions 
should  not  be  as  strong  on  the  fair  use  of  materials  such  as  letters 
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or  memos  that  have  been  voluntarily  disseminated  where  the  au- 
thor knows  that  there  is  some  risk  that  his  or  her  words  

Mr.  James.  Then,  indeed,  wouldn't  it  be  fairer  to  have  a  standard 
that  would  deal  with  illegally  or  inappropriately  seized  material? 
I  assume  that  an  author  keeps  very  close  hold  on  his  manuscripts 
He  may  have  a  contractual  right  with  a  publisher,  and  some  sec- 
retary or  some  person  or  indeed  the  publisher  may  disseminate  it 
without  the  author's  permission,  but  then  that  is  a  matter  of  con- 
tract and  breach  of  contract  for  that  to  occur. 

Mr.  Turow.  Let  me  tell  you  a  quick  story,  if  I  can,  Congressman. 
It  is  now  routine  in  New  York  publishing  houses,  because  of  the 
ferocious  appetite  of  Hollywood,  for  many  studios  to  have  somebody 
who  I  assume  is  paid,  but  somebody  on  the  inside  of  publishing 
houses,  not  generally  a  high  official,  I  think,  who  bootlegs  manu- 
scripts out  of  publishing  houses  long  before  they  are  published. 
Both  of  my  novels  were  in  the  hands  of  people  in  Hollywood  long 
before  I  had  ever  given  anyone  permission  to  be  circulating  them 
there. 

So  there  is  concern  about  what  happens  with  unpublished  works 
in  that  kind  of  context,  and  I  am  sure  the  examples  are  numerous. 

Mr.  James.  But,  indeed,  doesn't  the  present  law  or  status  quo 
take  care  of  that  scenario  because  it  really  deals  with  piracy,  so  to 
speak,  or  with  the  using  of  an  unpublished  work  where  the  essence 
of  it  is  conspiracy  or  the  breach  of  a  contract  or  the  illegal  taking 
of  unpublished  works?  That  is  taken  care  of  under  the  law  without 
this  dramatic  apparent  change  in  this  opinion.  That  is  on  a  dif- 
ferent legal  basis,  which  is  why  I  think  you  have  an  enforceable 
right  there.  But  once  you  admittedly  have  released  to  the  public 
unpublished  works,  disseminated,  if  you  will,  with  no  restrictions 
no  apparent  restrictions,  then  it  would  seem  like  the  status  quo  of 
the  law  would  take  care  of  that. 

But  to  go  so  far  as  to  give  unpublished  written  work  a  whole  dif- 
ferent elevation  than  it  has  ever  had  before,  which  copyright  law 
has  not  done  to  this  point,  neither  does  patent  law  do  the  same 
thing  with  inventors,  neither  does  the  law  of  prohibition  against 
the  spoken  word  do  the  same  thing,  it  seems  to  me  like  you  are 
creating  an  unnecessary  tier  of  protection  of  the  spoken  word  re- 
duced to  writing  that  perhaps  would  be  injurious  to  research,  et 
cetera. 

Mr.  TUROW.  I  don't  think  I  can  completely  agree  with  the  histori- 
cal note,  though  I  certainly  am  not  an  expert.  But  just  looking  at 
the  Nation  case,  I  think  what  the  Supreme  Court  teaches  us  is  that 
although  works  were  disseminated,  the  bar  on  the  use  of 
unpublished  work  under  the  common  law  was  absolute.  Because 
these  were  equitable  proceedings  to  enjoin,  the  fact  that  a  work 
had  been  disseminated  or  publicly  performed,  as,  for  example,  with 
a  play  that  hadn't  been  published,  was  considered  an  equitable  fac- 
tor that  might  weigh  against  an  injunction.  And  all  frankly  that  I 
believe  is  appropriate  is  that  this  matter  continue  to  be  remitted 
fc£  thye-  s?und  judgment  of  the  district  court  judges,  bearing  in  mind 
the  kinds  of  factors  that  you  are  pointing  to  that  obviously  do  not 
compel  the  same  level  of  protection  as  the  inadvertent  publication 
of  somebody' s  very  private  diaries,  for  example. 
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Mr.  James.  I  suppose  I  am  a  little  bit  sensitive  because  being  in 

f)ublic  life  you  can  only  hope — being  repeated  is  not  the  great  prob- 
em.  The  great  problem  is  being  incorrectly  having  facts  and  state- 
ments attributed  to  you. 
Mr.  Turow.  Yes,  I  understand. 

Mr.  James.  And  in  that  situation  the  burden  is  on  you  to  show 
total  reckless  disregard  for  the  truth,  et  cetera,  so  it  is  a  whole  dif- 
ferent perspective  tor  being  misquoted.  I  know  it  is  not  under  the 
law  related  

Mr.  Turow.  Well,  it  is  related  in  a  way.  In  the  sense  that  many 
of  the  historians  and  scholars  who  have  come  before  this  sub- 
committee cite  the  advantages  to  accuracy  of  the  brief  quotations 
they  want  to  make  from  unpublished  materials.  In  looking  at  some 
of  these  statements  I  smiled  and  I  said  to  myself,  "I  wonder  how 
many  of  these  Congressmen  and  Senators  who  have  had  the  experi- 
ence of  being  briefly  quoted  will  believe  that  brief  quotation  always 
serves  the  interest  of  accuracy." 

Mr.  James.  You  beg  not  to  be  paraphrased.  In  fact,  many  in  pub- 
lic life  instead  of  responding  verbally  sometimes  to  an  inquiry  will 
take  the  question  and  fax  the  answer. 

Mr.  Turow.  Yes.  I  can  understand  that. 

Mr.  James.  And  hope  that  you  are  directly  quoted. 

Thank  you  so  much  for  your  testimony.  It  is  very  helpful.  Thank 
you. 

Mr.  HUGHES.  The  gentleman  from  North  Carolina. 

Mr.  Coble.  Mr.  Chairman,  I  apologize  for  my  belated  frrival.  I 
had  another  meeting. 

Mr.  HUGHES.  We  are  just  delighted  to  have  the  gentleman. 

Mr.  Coble.  Mr.  Turow,  two  or  three  of  my  colleagues  have  al- 
luded to  your  professorial  story  or  joke.  I  regret  that  1  missed  that. 
Perhaps  someone  will  enlighten  me  as  the  day  goes  on. 

Mr.  Chairman,  the  bell  has  rung,  and  I  think  most  of  the  ques- 
tions I  had  have  already  been  touched  on.  So,  for  the  moment,  I 
have  no  questions. 

Mr.  HUGHES.  Well,  thank  you  very  much,  Mr.  Turow.  Your  state- 
ment was  very  thoughtful.  Your  full  statement  was  very  com- 
prehensive and  incisive,  and  we  appreciate  that.  And  we  do  wrestle 
with  the  question  of  just  what  we  would  be  doing  basically  by  pass- 
ing the  legislation,  but  I  am  satisfied  just  from  the  testimony  that 
we  have  heard  that  it  has  presented  some  problems  for  some  pub- 
lishers, and  it  is  always  going  to  be  a  problem  as  you  indicate. 
Lawyers  are  going  to  have  to  advise  their  clients  that  there  is  al- 
ways a  risk  of  litigation,  just  depending  upon  a  whole  host  of  fac- 
tors. The  only  question  is  whether  or  not  we  need  to  do  something 
to  attempt  to  restore,  you  know,  to  the  literary  environment  all  the 
factors  that  we  want  considered  as  has  been  the  case  prior  to  re- 
cent decisions  in  the  circuit  court,  and  that  is  the  issue  really. 

Mr.  Turow.  Well,  I  thank  you  for  giving  me  the  opportunity  to 
present  my  views  on  that  issue,  and  I  wish  you  well  in  your  delib- 
erations on  that  difficult  question. 

Mr.  HUGHES.  Thank  you  very  much.  I  wish  you  well.  And  I  prom- 
ise I  will  read  the  balance  of  "The  Burden  of  Proof  very  shortly. 
Mr.  Turow.  Thank  you  kindly,  Mr.  Chairman. 
Mr.  Hughes.  Thank  you.  Good  luck  to  you. 


Ml   %  \) 


140 


The  subcommittee  stands  recessed  for  about  10  minutes  while  we 
catch  this  vote. 
[Recess.] 

Mr.  Hughes.  The  subcommittee  will  come  to  order. 

Now,  I  would  like  to  introduce  my  friend  and  ofttimes  a  witness 
before  the  committee,  the  Honorable  Ralph  Oman,  Register  of 
Copyrights  and  Associate  Librarian  of  Congress  for  Copyright  Serv- 
ices. Under  Ralph's  able  leadership  the  Copyright  Office  has  been 
of  great  assistance  to  the  subcommittee,  and  indeed  to  the  entire 
Congress,  on  the  vexing  copyright  issues  that  we  daily  face  in  a 
constantly  changing  society. 

Ralph  is  accompanied  by  William  Patry,  a  policy  adviser  in  the 
Copyright  Office.  Bill  is  the  author  of  a  book  entitled  "The  Fair  Use 
Privilege  in  Copyright  Law."  His  scholarly  analysis  was  cited  by 
the  Supreme  Court  in  the  Harper  &  Row  decision.  Mr.  Oman  is 
also  accompanied  by  other  staffers,  and  we  will  ask  him  to  intro- 
duce them  for  us. 

We  have  your  prepared  text,  Ralph.  Without  objection,  it  will  be 
made  a  part  of  the  record.  We  hope  you  can  summarize  for  us 
today.  And  please  introduce  those  with  you  today  at  the  counsel 
table. 

STATEMENT  OF  RALPH  OMAN,  REGISTER  OF  COPYRIGHTS  AND 
ASSOCIATE  LIBRARIAN,  LIBRARY  OF  CONGRESS,  ACCOM- 
PANTED  BY  WILLIAM  PATRY,  POLICY  PLANNING  ADVISER  TO 
THE  REGISTER;  ERIC  SCHWARTZ,  POLICY  PLANNING  ADVISER 
TO  THE  REGISTER;  AND  MARILYN  KRETSINGER,  ASSISTANT 
GENERAL  COUNSEL 

Mr.  OMAN.  Thank  you,  Mr.  Chairman.  And  thank  you  very  much 
for  those  kind  words.  I  will,  in  fact,  summarize  my  statement. 

Let  me  introduce  two  lawyers  on  my  right,  Eric  Schwartz,  Policy 
Planning  Adviser  to  the  Register,  and  Marilyn  Kretsinger,  the  As- 
sistant General  Counsel. 

Although  my  statement  covers  all  three  titles  of  H.R.  2372  I  will 
focus  my  oral  remarks  on  title  I,  the  fair  use  section  of  the  bill.  Let 
me  just  mention  in  passing  that  title  II  of  the  bill  provides  for  auto- 
matic renewal  of  copyrights  secured  on  or  after  January  1  1963 
and  before  January  1,  1978.  Under  the  current  system,  valuable 
copyrights  are  inadvertently  lost  forever  by  people  who  are  not 
schooled  in  the  arcane  renewal  system  that  we  have  in  place  that 
was  developed  under  the  1909  act.  This  is,  in  my  view,  compas- 
sionate legislation  and  the  Copyright  Office  supports  its  passage. 

Title  III,  Mr.  Chairman,  consists  of  a  proposal  submitted  by  the 
Librarian  of  Congress— my  boss— to  revise  and  extend  the  National 
Film  Preservation  Act  of  1988.  And,  as  you  can  imagine,  I  support 
that  proposal. 

[Laugnter.l 

Mr.  Oman.  This  provision  focuses  on  film  preservation  and  has 
the  support  of  a  broad  spectrum  of  the  creative  community. 

Now,  let  me  turn  to  title  I,  the  fair  use  provision.  As  you  have 
indicated  in  introducing  H.R.  2372,  this  provision  would  amend 
section  107  of  the  Copyright  Act  to,  in  your  words,  "clarify  the  in- 
tent of  Congress  that  the  fact  that  a  work  is  unpublished  should 
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continue  to  be  only  one  of  several  considerations  that  the  courts 
must  weigh  in  making  fair  use  determinations." 

Your  bill,  and  bills  introduced  last  session  by  Mr.  Kastenmeier 
and  Senator  Simon,  were  intended  to  counter  some  dicta  in  two  de- 
cisions by  the  U.S.  Court  of  Appeals  in  the  second  circuit.  We  are 
talking  about  the  Salinger  and  the  New  Era  cases.  This  bill  and 
Senator  Simon's  new  bill  differ  in  a  number  of  important  respects 
from  last  year's  bills,  and  those  differences  represent,  in  my  view, 
a  great  improvement. 

So,  if  the  subcommittee  concludes  that  legislative  action  is  called 
for  and,  like  Mr.  Turow,  I  will  defer  to  your  judgment  in  making 
this  assessment,  the  Copyright  Office  supports  the  current  draft. 

To  make  your  legislative  correction  as  useful  as  possible,  I  would 
urge  you  to  state  clearly  in  the  legislative  history  that  you  affirm 
the  Supreme  Court's  decision  in  Harper  &  Row  v.  the  Nation,  and 
that  you  do  not  intend  to  eliminate  the  court's  ability  to  look  at  fac- 
tors outside  of  the  four  enumerated  factors  in  section  107,  including 
the  author's  right  of  privacy.  With  this  legislative  history  and  some 
minor  tinkering  with  the  language  of  the  bill,  H.R.  2372  will  ac- 
complish the  stated  goal  of  keeping  the  fair  use  doctrine  relatively 
flexible,  thereby  permitting  judges  enough  discretion  to  fashion  de- 
cisions that  adequately  protect  the  interest  of  both  authors  and  the 
public. 

Nevertheless,  I  would  not  dismiss  out  of  hand,  Mr.  Chairman, 
the  contention  of  some  experts  that  this  issue  has  not  yet  reached 
that  point  of  ripeness  that  calls  for  a  quick  legislative  fix,  at  least 
not  right  now.  While  the  Supreme  Court  refused  to  hear  the  Sal- 
inger  and  New  Era  appeals,  that  refusal  is  in  many  ways  under- 
standable. The  Salinger  case  involved  a  preliminary  injunction. 
The  New  Era  case  was  appealed  by  the  prevailing  party  who  was 
complaining  about  dicta,  and  that  is  not  generally  the  type  of  case 
that  the  Supreme  Court  grants  certiorari  for. 

The  lower  courts  themselves  seem  to  be  fine  tuning  the  decisions 
that  caused  so  much  alarm.  This  is  the  beauty  of  the  common  law 
approach  to  jurisprudence,  Mr.  Chairman,  as  this  subcommittee 
with  its  jurisdiction  over  courts  and  judges  knows  so  well.  You 
have  a  great  appreciation  for  how  judge — made  law  grows  and  ma- 
tures. You  also  have  the  best  sense  of  when  vou  should  step  in  with 
pistols  blazing  and  tell  the  courts  when  they  have  strayed  from 
congressional  intent.  You  may  conclude  that  now  is  the  time.  I  urge 
you  to  make  absolutely  certain  that  in  doing  so  we  don't  start  down 
a  road  that  somehow  transforms  the  fair  use  doctrine  from  a  flexi- 
ble rule  of  reason  test  into  an  ever-growing  laundry  list  that  pro- 
tects specialized  interests. 

I  think  the  second  circuit  knows  it  caused  some  very  serious 
problems  with  its  loose  language  in  the  Salinger  and  the  New  Era 
opinions.  Influential  judges  of  that  court,  including  the  author  of 
the  Salinger  opinion,  nave  gone  to  extraordinary  length?  \n  en  banc 
opinions,  law  review  articles  and  speeches,  to  reassure  authors  and 
publishers  that  courts  could  find  fair  use  of  unpublished  works. 
Most  of  the  controversial  language  in  Salinger  was  retracted  in  the 
en  banc  opinions  in  the  New  Era  case. 

The  district  courts  in  the  second  circuit  Tiave  also  listened  to 
these  revisionary  opinions.  No  decision  subsequent  to  those  deci- 
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sions  has  flatly  rejected  fair  use  of  unpublished  works  since  last 
year's  hearing.  Some  witnesses  last  week  sought  to  minimize  the 
importance  of  these  victories  by  stating  that  the  decisions  were,  in 
fact,  limited  to  their  narrow  facts.  I  might  note,  Mr.  Chairman, 
that  this  is  the  way  the  courts  usually  decide  cases,  and  that  is 
now  they  decided  Salinger  and  New  Era.  They  limited  their  deci- 
sions to  the  facts. 

Despite  these  reservations,  Mr.  Chairman,  I  do  not  take  lightly 
the  problems  biographers  and  historians  face.  I  understand  that 
they  are  out  there  on  the  firing  line  having  to  make  important  deci- 
sions right  now.  They  can't  wait  for  months  or  years  for  the  second 
circuit  to  fine-tune  fair  use.  Even  so,  I  note  that  biographers,  histo- 
rians and  their  lawyers  and  publishers  have  to  make  these  hard 
mdgment  calls  all  the  time,  not  only  with  fair  use  but  with  lib*! 
law  as  well.  In  many  ways,  they  go  with  the  territory.  They  are  in- 
herent in  the  balancing  required  by  the  fair  use  defense,  and  the 
lack  of  absolute  certainly  will  trouble  authors  and  publishers  even 
if  you  pass  H.R.  2372  in  its  present  form. 

Last  week,  some  of  the  publishing  witnesses  told  you  that  pub- 
lishers regularly  make  these  tough  judgment  calls.  They  also  told 
you  that  what  is  different  about  copyright  cases  is  the  injunction 
remedy.  Witness  after  witness  complained  about  injunctions.  The 
most  troublesome  language  in  the  Salinger  opinion— Judge  New- 
man s  statement  that  infringers  deserve  to  been  joined— has  been 
explicitly  repudiated  by  both  Judge  Newman  and  by  the  second  cir- 
cuit in  its  published  opinions. 

I  should  also  note,  Mr.  Chairman,  that  in  the  Salinger  case  itself, 
the  court  noted  that  there  would  have  been  a  serious  question  as 
to  whether  or  not  the  use  of  the  Salinger  letters  by  Ian  Hamilton 
would  have  constituted  fair  use  even  if  the  Salinger  letters  had 
been  published.  So  we  are  not  faced  with  a  clear  issue  in  that  case 
especially. 

.  1  do  question,  Mr.  Chairman,  what  the  actual  purpose  of  the  bill 
is.  I  think  Mr.  Turow  raised  this  same  question,  wondering  what 
the  bill  will  accomplish.  If  it  just  restates  the  current  law  why  are 
we  going  through  this  exercise?  If  the  bill  does  change  or  clarify  the 
law,  I  would  like  to  know  with  more  specificity  how  it  does  so  and 
whether  or  not  in  doing  so  the  legitimate  interests  of  the  original 
author  will  suffer  and  whether  or  not  it  creates  any  retroactivity 
problems.  I  know  Mr.  Moorhead  in  last  week's  hearing  raised  the 
question  of  retroactivity,  and  he  was,  I  think,  told  that  it  does  raise 
some  serious  problems. 

Let  me  also  note  before  concluding,  Mr.  Chairman,  a  possible  un- 
intended consequence.  Passage  of  title  I  of  H.R.  2372  could  encour- 
age future  efforts  to  transform  the  fair  use  doctrine  into  a  detailed 
rigid  Napoleonic  code-like  provision  in  which  specialized  users  of 
copyrighted  material  somehow  jockey  to  get  their  own  needs  taken 
care  of.  This  is  something  we  should  guard  against. 

But  if,  in  fact,  you  decide  to  move  ahead  with  the  bill,  I  urge  you 
to  exercise  your  usual  caution  in  drafting  the  legislative  history 
Congress,  of  course,  writes  legislative  history  as  an  important  part 
of  the  record,  but  some  people  may  mistakenly  view  the  legislative 
history  as  an  opportunity  to  put  a  slightly  different  spin  on  Harper 
&  Row  v.  The  Nation.  I  am  particularly  concerned  that  some  people 
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want  to  characterize  Harper  &  Row  narrowly  as  a  scooping  case. 
And  by  using  the  expression  "scooping,"  I  mean  that  fair  use  pre- 
vents the  use  of  an  author's  unpublished  material  only  if  the  au- 
thor intends  to  publish  his  or  her  work  and  only  if  the  publication 
scoops  the  original  author  in  the  sense  that  the  excerpts  steal  the 
thunder  of  the  book's  potential  to  make  tomorrow's  headlines  or 
next  week's  headlines.  This  was,  obviously,  the  fact  pattern  with 
President  Ford's  memoirs. 

I  don't  think  that  is  a  proper  reading  of  Harper  &  Row,  and  I 
believe  that  it  would  have  the  effect  of  reading  out  of  fair  use  its 
important  privacy  component. 

That  concludes  my  statement,  Mr.  Chairman.  I  note  in  conclu- 
sion that  no  decision  since  last  year's  hearing  has  flatly  rejected 
fair  use  of  unpublished  work.  In  the  Richard  Wright  case,  which 
was  mentioned  by  Mr.  Turow,  involving  a  biography  of  the  famous 
author  that  used  unpublished  letters  that  had  been  sent  to  the  bi- 
ographer, the  court  actually  weighed  the  unpublished  nature  of  the 
work  in  the  biographer's  favor. 

In  short,  the  common  law  system  that  we  all  live  with,  for  better 
or  for  worse,  our  common  law  system  of  jurisprudence  which  is  so 
well  appreciated  by  the  subcommittee,  may  in  fact  be  lumbering  to- 
ward a  correct  solution  to  this  dilemma.  But,  if  you  decide  to  gently 
nudge  the  courts  toward  what  you  see  as  the  desired  result,  Mr. 
Chairman,  H.R.  2372  will  accomplish  that  objective,  and  the  Copy- 
right Office  would  support  it. 

Thank  you  very  much.  I  would  be  prepared  and  pleased  to  an- 
swer any  questions. 

Mr.  Hughes.  Thank  you  very  much,  Mr.  Oman,  for  as  usual  an 
excellent,  very  incisive  statement,  both  written  and  oral. 
[The  prepared  statement  of  Mr.  Oman  follows:] 


/ 
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Prepared  Statement  of  Ralph  Oman,  Register  of  Copyrights,  and 
Associate  Librarian,  Library  of  Congress 


Introduction 

The  Copyright  Office  appreciates  the  opportunity  to  testify 
today  on  H.R.  2372,  a  bill  introduced  by  Chairman  Hughes  and  Mr. 
Moorhead.     H.R.  2372  consists  of  three  titles.     Title  I  aasends  the  fair 
use  provision  of  the  Copyright  Act,  found  in  Section  107.     Title  II 
provides  for  automatic  renewal  of  copyrights  secured  on  or  after 
January  1,  19G3  and  before  January  1,   1978,  the  general  effective  date  of 
the  1976  Copyright  Act.     Title  III  consists  of  a  proposal  submitted  by 
the  Librarian  of  Congress  to  revise  and  extend  the  National  Film 
Preservation  Act  of  1988. 


TITLE  I:  FAIR  USE 


Title  I  of  H.R.  2372  would  amend  Section  107  of  title  17, 

United  States  Code,  by  adding  at  the  end  of  that  section  the  following: 

The  fact  that  a  work  is  unpublished  is  an 
important  element  which  tends  to  weigh  against 
a  finding  of  fair  use,  but  shall  not  diminish 
the  importance  traditionally  accorded  to  any 
other  consideration  under  this  section,  and 
shall  not  bar  a  finding  of  fair  use  if  such 
finding  is  made  upon  full  consideration  of  all 
the  factors  set  forth  in  paragraphs  (1)  through 
(4). 

This  proposal  is  similar  to  S.  1035,  introduced  by  Senators 
Simon,  Leahy,  Hatch,  DeConcini,  Kennedy,  Kohl,  and  Brown.  The 


differences  between  the  two  are  minimal.  S.  103.'*  speaks  of  "all  the  above 


145 


2 

factors."  while  H.R.  2372  refers  to  "all  the  factors  set  forth  in 
paragraphs  (1)  through  (4)."    The  Copyright  Office  prefers  the  Senate 
formulation  because  the  House  version  nay  be  read  as  prohibiting  courts 
from  weighing  factors  such  as  the  defendant's  lack  of  good  faith  and 
method  of  acquiring  the  work,  as  well  as  privacy  considerations. 

The  purpose  of  the  amendment  is  to  "clarify  the  intent  of 
Congress  that  the  fact  a  work  is  unpublished  should  continue  to  be  only 
one  of  several  considerations  that  courts  must  weigh  in  making  fair  use 
determinations."    The  Chairman's  bill,  like  bills  introduced  last  session 
by  Mr.  Kastenmeier  and  Senator  Simon,   is  stated  to  be  a  reaction  to  dicta 
in  two  decisions  from  the  United  States  Court  of  Appeals  for  the  Second 
Circuit  in  New  York  --  Salinger  v.  Random  House  and  New  Era  Publications 
v.  Henrv  Holt  &  Co.     This  bill  and  Senator  Simon's  new  bill  differ  in  a 
number  of  respects  from  last  year's  bills,  and  those  differences 
represent  a  great  improvement. 

As  with  any  legislative  proposal.  Congress  should  be  convinced 
that  a  legislative  solution  is  required  and  that  the  bill  being 
considered  represents  the  best  possible  solution  to  the  problem.     If  the 
Subcommittee  concludes  that  legislative  action  is  called  for,  the 
Copyright  Office  supports  the  present  formulation.     To  make  your 
legislative  correction  as  useful  as  possible,  I  would  urge  that  you 
state  clearly  in  the  legislative  history  that  you  affirm  the  Supreme 
Court's  decision  in  Harper  &  "ow  v.  Nation  Enterprises,  and  do  not 
intend  to  eliminate  the  courts'  ability  to  look  at  factors  outside  of  the 
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four  enumerated  in  Section  107,  including  authors'  right  to  privacy. 
Uith  this  legislative  history  and  the  minor  tinkering  with  the  language 
of  the  bill  noted  above,  H.R.  2372  will  accomplish  the  stated  goal  of 
keeping  the  fair  use  doctrine  relatively  flexible,  thereby  permitting 
judges  enough  discretion  to  fashion  decisions  that  adequately  protect  the 
intt   ests  of  both  authors  and  the  public. 

Nevertheless,   I  could  not  dismiss  out  of  hand  the  contention  of 
some  experts  that  this  issue  has  not  yet  reached  the  point  of  ripeness 
that  calls  for  a  quick  legislative  fix  right  now.     While  the  Supreme 
Court  did  refuse  to  hear  the  Salinger  and  New  Era  decisions,   that  refusal 
is  understandable.     Both  cases  involved  preliminary  injunctions.     New  Era 
was  appealed  by  the  prevailing  party,  complaining  about  dicta  hardly 
the  type  of  proceeding  in  which  the  Supreme  Court  normally  grants 
certiorari      The  lower  courts  themselves  seem  to  be  fine-tuning  the 
decisions  that  caused  so  much  alarm.    That  correction  process  is  the 
beauty  of  the  common  law  approach  to  jurisprudence.    As  the  subcommittee 
with  the  jurisdiction  over  c     rts  and  judges,  you  have  a  great 
appreciation  for  the  way  judge-made  law  grows  and  matures.     You  also  have 
the  best  sense  of  when  you  should  step  in  with  pistols  blazing  and  tell 
the  courts  that  they  have  strayed  from  congressional  intent.     You  may 
conclude  that  now's  the  time.     But  I  would  urge  you  to  make  absolutely 
certain  that  in  doing  so  you  don't  start  down  a  road  that  might  transform 
fair  use  from  a  flexible,  rule-of -reason  test  to  an  ever-growing  laundry 
list  that  protects  specialized  interests. 
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The  Second  Circuit  knocs  ic  caused  problems  vith  izs  loose 
language  in  the  Sal Ir.ger  opinion  and  in  the  New  Era  panel  opinion. 
Influential  judges  of  that  court,   including  the  author  of  the  Sal Inger 
opinion,  have  gone  to  extraordinary,  unprecedented  lengths  in  gri  banc 
opinions,   law  review  articles,  and  speeches  to  reassure  authors  and 
publishers  that  courts  could  find  fair  use  of  unpublished  works.     Host  o£ 
the  controversial  language  in  Salinger  was  retracted  in  the  en  banc 
opinions  in  New  Era. 

The  district  courts  in  New  York  have  listened.     No  decision 
since  last  year's  hearing  has  flatly  rejected  fair  use  of  unpublished 
works.     One  of  these  decisions,   involving  a  biography  of  Richard  Wright 
that  reproduced  unpublished  letters  sent  to  the  biographer,  held  that 
" (t]here  is  a  strong  presumption  that  if  the  allegedly  infringing  work  is 
a  biography,  factor  one  favors  the  biographer,"1  and  actually  weighed  the 
second  factor        the  unpublished  nature  of  the  work        in  the 
biographer's  favor, *    The  court  then  proceeded  to  weigh  the  remaining  two 
factors  in  the  biographer's  favor  as  well.     Another  district  court 
decision  in  New  York,  in  a  recent  case  involving  unpublished  training 
manuals  for  a  course  on  the  "clarification  of  consciousness,"  weighed  the 
unpublished  nature  of  the  work  against  the  defendant,  but  nevertheless 
found  fair  use  because  the  other  three  factors  weighed  in  her  favor. 

l.  urlght  v.  Warner  Books.  Inc. .  7*8  F.  Supp .   105,  108  (S.D.N.Y. 
1990)(appeal  argued  May  29,  1991). 

2.  Id.,  at  108-112. 
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And,  In  analyzing  che  second  factor,  the  court  accorded  unpublished  works 
only  -greater  protection, "  citing  Harper  &  Row,  not  Salinger  or  New  Era.3 

The  Second  Circuit  Itself,   In  a  case  decided  In  March  of  this 
year,  while  agreeing  that  the  unpublished  nature  of  the  Medical  College 
Admissions  Test  weighed  In  plaintiff's  favor,  vacated  the  district 
court's  grant  of  summary  judgment  rejecting  fair  use,  ruling  that  the 
lower  court  had  erred  in  Its  consideration  of  the  market  effect  factor 
hardly  the  action  of  a  circuit  operating  under  a  "virtual"  per  st  rule 
prohibiting  fair  use  of  unpublished  works.4 

A  few  witnesses  last  week  sought  to  minimize  the  Importance  of 
these  victories  by  stating  that  the  decisions  were  limited  to  their 
narrow  facts.5    That  Is  usually  che  way  cases  are  decided,  Including 
SaUpger  and  New  Era.     A  close  reading  of  the  Richard  Wright 
opinion  shows  that  the  court  strongly  sympathizes  with  biographers  and 


■  Aric*  Institute.  Inc.  v.  Palmer.  1991  U.S.  Dlst.  LEXIS  4731 
(S.D.N.Y.  filed  April  10,  1991) (Patterson,  J  ). 

AAMC  v.  Cuomo.  928  F.2d  519  (2d  Clr.  1981). 

5.  One  witness  also  testified  that  Congress  should  not  pin  too  much 
hope  on  the  Second  Circuit  appeal  in  the  Richard  Wright  case  since, 
according  to  the  witness,   the  panel  hearing  the  appeal  did  not  give  any 
indication  they  were  willing  to  write  a  broad  opinion  tackling  the  issues 
before  the  Subcommittee.  It  is  rare  for  any  panel  of  a  court  of  appeals 
to  indicate  the  way  In  which  it  plans  to  write  its  opinion,  In  light  of 
the  simple  fact  that  the  vote  on  the  outcome  of  the  case  is  not  taken  or 
the  opinion  drafted  until  after  the  oral  argument. 
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historians.       I  have  appended  a  copy  of  the  opinion  to  this  statement. 
On  May  24th,  the  Second  Circuit  heard  oral  argument  in  th*  appeal  from 
the  Richard  Wright  decision.     An  authoritative  statement  from  th*j  court 
of  appeals  in  that  case  could  further  clarify  the  points  addressed  in 
thi*  legislation. 

This  issue  goes  back  to  the  codification  of  fair  use  in  the 
1976  Act.     At  that  time,   Congress  examined  the  question  of  fair  use  of 
unpublished  works  and  stated  that  "(t)he  applicability  of  the  fair  use 
doctrine  to  unpublished  works  is  narrowly  limited..,.     Under  ordinary 
circumstances,  the  copyright  owner's  'right  of  first  publication'  would 
outweigh  any  needs  of  reproduction...."     In  Harper  &  Row  v.  Nation 
Enterprises .   the  Supreme  Court  cited  this  report  language  in  finding  "The 
Nation"  magazine's  use  of  President  Ford's  unpublished  autobiography  to 
be  an  infringement,  not  a  fair  use.     The  judges  in  the  Salinger  and  New 
Era  cases  understandably  relied  on  Harper  &  Row  and  this  legislative 
history  in  coming  to  their  decisions. 


b .   In  a  case  involving  published  works  of  L.  Ron  Hubbard,  New  Era 
Pubs.,  aps  v.   Int'l  Carol  Pub.  Group.  904  F.2d  152  (2d  Cir.  1990), 
cert,  denied.   Ill  S.  Ct.  297  (1991WNew  Era  II)  .  a  panel  of  the  Second 
Circuit  cited  the  original  language  in  Harper  .&..Row  that  "the  scope  of 
fair  use  is  narrower  with  respect  to  unpublished  works,"  relegating 
SaJlpger,  and  New  Era  to  "see  also"  status.  Jd.  at  157.  The  panel  could 
not  have  been  unaware  of  the  controversy  over  those  two  decisions' 
interpretation  of  Harper  &  Row  as.  ordinarily  giving  unpublished  works 
"complete  protection"  against  fair  use.  Regarding  the  first  factor,  the 
purpose  of  the  use,  the  opinion  rejected  an  argument,  based  on  New  Era 
i,  that  "copying  for  purposes  of  demonstrating  character  defects  cannot 
amount  to  fair  use."  Id.  at  156,  and  upheld  the  biographer's  claim  of 
fair  use. 
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When  we  discuss  whether  or  not  these  decisions  unreasonably 
restrict  use  of  unpublished  materials,  we  should  not  forget  that  before 
the  1976  Act,  authors  enjoyed  a  perpetual  common  Jaw  right  in  their 
unpublished  works  that  protected  them  generally  against  any  fair  use. 
These  are  the  very  works  that  biographers  and  historians  now  wish  to  use. 
The  1976  Act  took  avay  that  perpetual  right  in  exchange  for  federal 
protection  and  remedies,  but  at  the  same  time  Congress  was  careful  to 
state  expressly  that  it  did  not  intend  to  change  the  common  law  rules  on 
fair  use.     I  am  aware  Mr.  Abrams  testified  last  week  that  state  criminal 
codes  or  right  of  privacy  laws  might  still  be  applicable,  but  I  have  my 
doubts.     Mr.  Abrams  himself  successfully  argued  before  the  Second  Circuit 
in  Harpey      Row  that  a  state  law  claim  for  conversion  of  President  Ford's 
unpublished  manuscript  was  preempted  by  the  1976  Copyright  Act,  and  I 
have  no  doubt  whatsoever  that  any  state  law  or  cause  of  action  that 
provides  equivalent  rights  for  the  copying  or  publication  of  copyrighted 
works  would  also  be  preempted.     So  it's  the  copyright  law  or  nothing.  In 
light  of  the  inability  to  turn  to  state  law,  the  right  of  privacy 
component  of  the  fair  use  doctrine  plays  a  critical  role  that  should  not 
be  disturbed. 

Some  of  the  witnesses  at  last  week's  hearing  expressed  an 
opinion  that  the  rules  on  writing  biographies  and  histories  had  been 
fundamentally  changed  as  a  result  of  the  Salinger  and  New  Era  decisions 
and  that  books  that  had  previously  been  published  under  the  "old  rules- 
could  not  be  written  today.     In  fact,  the  law  prior  to  1978  (the  general 
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effective  dace  of  the  1976  Act)  was  even  more  restrictive  than  the 
SaUn*er  and  Eew  SKS  decisions.     Yet,  biographies  and  his:ories  were 
written  before  1978  using,  without  permission,  unpublished  material 
without  litigation.     Even  in  the  chill  of  the  post-New  Era  era.  some 
biographers  and  historians  are  contiuing  to  do  so  without  permission,  and 
are  not  being  sued.     What  I  believe  has  happened  as  a  result  of  the 
Second  Circuit's  decisions  is  a  greater  awareness  that  litigation  may 
result  from  use  of  unpublished  material  and  an  understandable  heightened 
caution  by  counsel.     The  law  itself  has  not  fundamentally  changed. 

I  hope  that  biographers  and  historians  do  not  mistakenly 
believe  H.R.  2372  will  provide  there  with  guidelines  chat  will  help  decide 
whether  a  particular  use  of  unpublished  material  is  a  fair  use.7  Nothing 
in  H.R.  2372  will  provide  biographers  with  clear  guideposts,  and,  indeed, 
no  lawyer  would  ever  be  able  to  provide  an  ironclad  assurance  as  to  what 
constitutes  "fair  use."    As  a  matter  of  fact.   I  doubt  that  a  lawyer  could 
have  provided  those  assurances  on  "the  day  after  Harper  &  Row"  the  time 
period  to  which  some  people  chink  H.R.  2372  will  return  us. 

Fron  reviewing  the  statements  submitted  to  you  last  week,  I 
also  have  come  to  the  conclusion  that  many  biographers  and  historians  do 
not  understand  that  both  unpublished  and  published 


Statement  of  Kati  Marton  at  p.   1  ("Without  a  reasonable 
agreement  on  what  constitutes  the  'fair  use'  of  unpublished  materials,  we 
will  be  reduced  to  the  status  of  'court  biographers  ..."). 
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works,   including  memoranda  and  letters,  written  by  government  officials 
in  the  course  of  their  employment,  are  in  the  public  domain,  free  for  all 
to  use.     Nor  do  they  understand  that  all  the  facts  and  ideas        the  stuff 
of  the  First  Amendment        can  be  copied  without  any  liability,  regardless 
of  whether  the  work  that  contains  them  is  published  or  unpublished. 

I  nevertheless  agree  with  authors  and  publishers  who  say  that 
some  of  the  language  in  the  Second  Circuit's  opinions  went  too  far  in 
interpreting  Harper  &  Row.     But  I  do  not  agree  with  those  who  say  that 
those  decisions  were  aberrations,  or.  with  respect  to  Salinger,  even  that 
it  was  wrongly  decided.     People  tend  to  forget  that  in  Salinger.  the 
court  expressed  strong  doubts  that  the  fair  use  doctrine  would  have 
permitted  Salinger's  biographer  to  copy  such  large  chunks  of  the  famous 
author's  letters,  even  if  thev  had  been  published.     At  the  hearing  last 
week,  no  one  mentioned  the  fact  that  fair  use  is  an  affirmative  defense. 
It  only  comes  into  play  only  if  the  plaintiff  makes  out  a  prima  facie 
case  of  infringement,  requiring  proof  that  the  defendant  copied  a 
substantial  amount  of  copyrightable  expression.     The  Second  Circuit 
judges  and  district  judges  in  the  Southern  District  of  New  York  all  agree 
that  the  minimal  taking  of  unpublished  expression  does  not  give  rise  to  a 
PXiffiA  latie.  case  of  infringement.    The  judges  also  agree  that  fair  use 
permits  an  even  greater  taking  of  unpublished  expression.     Neither  the 
general  law  of  copyright  infringement  nor  the  Second  Circuit's  fair  use 
decisions  bars  the  taking  of  even  one  word  of  unpublished  material.  You 
can  take  minimal  amounts  of  unpublished  expression.     The  real  question  is 
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how  much  you  can  cake  and  under  what  circumstances      Congress  did  the 
best  it  could  to  legislate  an  answer  to  that  question  in  1976.     H.R.  2372 
does  not  attempt  to  improve  upon  that  balanced  formulation. 


advocates  face.     I  understand  that  they  are  on  the  firing  line  in  making 
important  decisions  now,  not  after  the  Second  Circuit  may  or  may  not 
fine-tune  fair  use.     Biographers,  historians,  and  their  lawyers  and 
publishers  have  to  make  these  judgment  calls  all  the  time,  not  only  with 
fair  use  but  with  libel  law  as  well.     They  go  with  the  territory.  They 
are  inherent  in  the  balancing  required  by  the  fair  use  defense,   and  the 
lack  of  absolute  certainty  will  trouble  authors  and  publishers  even  if 
you  pass  H.R.  2372.     Last  week,  the  publishing  witnesses  told  you  that 
publishers  regularly  make  tough  judgment  calls.     They  also  told  you  that 
what  is  different  about  copyright  cases  is  the  injunction  remedy. 
Witness  after  witness  complained  about  injunctions.     Of  course,  nothing 
in  the  bill  would  change  the  law  on  injunc'.ions .     The  most  troublesome 
language  in  the  Salinger  opinion  --  Jud'^e  Newman's  statement  that 
infringers  deserve  to  be  enjoined  --  has  been  repudiated  by  both  Judge 
Newman  and  the  Second  Circuit  In  published  opinions. 


law,  why  legislate?    If  the  bill  does  change  the  law,  I  would  like  to 
know  how  it  ioes  so,  whether  or  not  the  legitimate  interests  of  the 
original  authors,  will  suffer,  and  whether  or  not  it  creates  any 
retroactivity  problems.     Mr.  Moorhead  raised  this  question  last  week  and 
met  with  acknowledgment  that  it  was  a  serious  issue. 


Even  so,  I  do  not  take  lightly  the  problems  the  bill's 


What  does  the  bill  accomplish  then?     If  it  just  restates  the 
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I  alsp  note  a  possible  unintended  consequence,     passage  of 
title  I  of  H.R.  2372  may  encourage  future  efforts  to  transform  the  fair 
use  doctrine  into  a  detailed,  rigid,  Napoleonic  Code-like  provision  in 
which  specialized  users  of  copyrighted  material  jockey  to  get  their  own 
subsection. 

If  you  do  decide  to  move  ahead  with  the  bill,  I  urge  you  to 
exercise  your  usual  caution  in  drafting  legislative  history.     From  the 
beginning,  some  people  viewed  the  legislative  history  as  the  real 
opportunity  to  put  a  slightly  different  spin  on  Harper  &  R0w 
I  am  particularly  concerned  if  the  Report  were  to  characterize  Harper  & 
Row  narrowly  as  a  "scooping"  case.     In  other  words,  fair  use  prevents  the 
use  of  an  author's  unpublished  material  only  If  the  author  intends  to 
publish  his  or  her  work  and  only  if  the  publication  "scoops"  the  original 
author  in  the  sense  that  the  excerpts  steal  the  thunder  of  the  book's 
potential  to  make  tomorrow's  or  next  week's  headlines.     I  don't  think 
that  is  a  proper  reading  of  Harper  &  Row,  and  I  believe  that  it  will  have 
the  effect        intentional  or  not        of  reading  out  of  fair  use  its 
important  privacy  component. 

Peciiloni  Since  l*nt  Year's  Hiring 

At  the  joint  hearing  held  on  July  11,  1990  on  Representative 
Kastenaeier's  and  Senator  Simon's  bills,  the  Copyright  Office  submitted  a 

written  statement  containing  a  historical  overview  of  the  origins  and 
development  of  fair  use,  as  well  as  an  analysis  of  recent  case  law, 
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including  the  galjnger  and  New  Era  decisions.     Rather  than  repeat  that 
lengthy  material,  we  refer  the  Subcommittee  to  the  printed  hearing 
record.8    In  this  section,  we  provide  an  analysis  of  the  cases  decided 
..since  the  hearing. 


Association  of  American  Hedical  Colleges  v.  Cuopio 

The  most  recent  Second  Circuit  decision  on  fair  use  of 
unpublished  works  is  Association  of  American  Hedical  Colleges  v.  Cuomp  .9 
The  opinion,  written  by  Judge  Altimari  for  himself,  Judge  Hahoney,  and 
United  States  District  Judge  Daly  of  Connecticut  sitting  by  designation, 
reversed  the  judgment  of  the  district  court  (KcCurn,  Chief  Judge, 
Northern  District  of  New  York),  vacated  a  permanent  injunction,  and 
remanded  the  case  for  further  proceedings.  The  work  at  issue  was  the 
Medical  College  Admission  Test.     The  dispute  was  over  the  disclosure 
requirements  of  New  York  State's  Standardized  Testing  Act  (STA) ,  N.Y. 
Educ.  L.   (430        s^a.  Those  requirements  mandated,  inter  alia,  that 
testing  agencies  must  file  with  the  state  copies  of  all  test  questions 
and  answers.     These  questions  and  answers  then  became  public  records 
available  for  inspection  and  copying. 


•  See  Fair  Use  and  Unpublished  Works:    Hearing  on  S.  2370  and 
H.R.  &263  Before  the  Subcomra.  on  Patents.  Coovriehts  and  Trademarks  of 
the  Senate  Comm.  on  the  Judiciary  and  the  Subcomm.  on  Courts. 
Intellectual  Property,  and  the  Administration  of  Justice  of  the  Hm,s» 
Coma,   on  the  Judiciary.   101st  Cong..  2d  Sess.  20-65  (1990). 

9.  928  F.2d  519  (2d  Cir.  1991). 
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The  copyright  owner,  the  Association  of  American  Medical 


lieges  (AAMC),  commenced  an  action  for  declaratory  judgment  and 


injunctive  relief,  alleging  that  the  STA  facilitated  infringement  and  was 
preempted  by  the  Copyright  Act.  Defendant  argued  fair  use.    The  district 
court  granted  AAMC's  motion  for  summary  judgment,   finding  that  rhe  STA 
conflicted  with  the  Copyright  Act  and  that  fair  use  was  not  available  as 


secure  test  were  elements  considered  by  the  district  court  along  with  the 
remaining  statutory  factors,   including  harm  to  plaintiff's  market. 

In  a  troubling  application  of  the  fourth  factor,  the  Second 
Circuit  remanded  the  case,   finding  that  it  was  inappropriate,  on  a  motion 


testimony  proffered  by  the  State  that  disclosure  and  distribution  of  the 
secure  test  would  not  "seriously  impair  or  even  destroy  the  value  of  the 
copyrighted  exams,"11    The  court  of  appeals  expressly  rejected  the 
district  court's  holding  that  secure  test  owners  "should  not  be  'required 
to  change  its  operations  when  another  individual  or  entity  is  interfering 
with  its  ownership  rights  under  the  federal  Copyright  Act  in  order  to 
make  the  fair  use  exception  fit."*1^ 

Secure  tests  are  particularly  vulnerable  to  having  their  value 
obliterated  by  unauthorized  disclosure.    The  courts  have,  accordingly, 


a  defense . 


10 


The  unpublished  nature  of  the  MCAT  and  its  status  as  a 


for  summary  judgment,  for  the  district  court  to  have  rejected  expert 


10 


.  728  F.  Supp.  873  (N.D.N.Y.  1990). 


11 


.  928  F.2d  at  525,  Quoting  728  F.  Supp.  at  888. 


12 


Id. 
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been  particularly  solicitous  in  protecting  these  works.13    Indeed,  so  far 
as  we  are  aware,  the  courts  have  never  upheld  a  fair  use  --laia  advanced 
by  any  private  entity  with  regard  to  copying  of  secure  tests  or  test 
questions.    The  courts'  rejection  of  such  fair  use  claims  has  been  based 
not  on  any  absolute  rule  that  there  can  be  no  fair  use  of  unpublished 
works,  but  on  a  recognition  that  advance  disclosure  of  questions  to  test- 
takers  can  destroy  their  usefulness  in  measuring  knowledge.     The  Second 
Circuit's  decision  in  AAMC  v.  Cuorco  dealt  with  a  highly  unusual  set  of 
circuastances :     an  assertion  of  fair  use  made  by  a  state  government 
seeking  to  require  publication  of  secure  tests.     The  cour:  of  appeals  did 
not  m^ke  any  determination  about  whether  ©r  not  the  state's  use  of  the 
MCAT  was  a  fair  use,  but  simply  remanded  the  question  to  :he  district 
court  for  further  proceedings. 

AAM.C,  is  noteworthy  on  at  least  two  counts.     First,  the  opinion 
was  written  by  Judge  Altimari.    Judge  Altimari  joined  Judge  Miner's  panel 
and  en  banc  opinions  in  New  Era,  and  thus  would  probably  have  been 
counted  by  the  proponents  of  H.R.  2372  as  unlikely  ever  to  find  fair  use 
of  unpublished  materials.     Second,  even  though  involved  highly 

sensitive  unpublished  materials        secure  tests        the  court  carefully 
balanced  other  factors,  including  the  public  interest  and  the  market 
effect.     In  short,  the  court  did  not  give  undue  weight  to  any  one  factor, 


13.  See  AAMC  v.  Mikaellan.  571  F.  Supp.  144,  153  (E.D.  Pa.  1983), 
aff 'd  mem. .  734  F.2d  6  (3d  Cir.  1984);  ETS  v.  Katzman.  793  F.2d  533, 
543  (3d  Cir.  1986). 
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and  instead  engaged  In  exactly  che  kind  of  face -Intensive  equitable 
balancing  that  Congress  desires. 

Wright  v.  Warner  Books.  Inc. 

The  most  significant  judicial  event  since  last  July's  hearing 
Is  che  September  19,  1990  decision  In  Wright  v. Warner  Books.  Inc.1** 
written  by  Judge  Walker  of  the  Second  Circuit.     Judge  Walker's  careful 
opinion  stands  as  powerful  evidence  that  the  envisioned  threat  to 
biographers  and  historians  as  a  result  of  the  dicta  Salinger  and  New  Era 
was  vastly  overstated.     Principally  at  Issue  were  letters  written  by 
author  Richard  Wright  in  the  1930s  to  Margaret  Walkei ,  excerpts  of  which 
Walker  included  In  her  biography,  "Richard  Wright  Daemonl:  Genius," 
Wright's  widow  sold  the  letters  themselves  to  Yale  University,  but 
retained  the  copyright. 

Judge  Walker  (no  relation  to  the  biographer)  began  his  opinion 
by  noting  that  the  case  "presents  the  next  chapter  In  the  cont.  alng 
narrative  of  this  Circuit's  treatment  of  the  fair  use  defense,, ,   ,"15  He 
started  his  analysis  of  the  four  fair  use  factors  by  holding  that 
"(t]here  is  a  strong  presumption  that  if  the  allegedly  Infringing  work  is 

14.  748  F.  Supp.  105  (S.D.N.Y.  1990)<appeal  argued  May  29.  1991). 

15.  748  F    Supp.  105,  107  (S.D.N.Y,   1990) (appeal  argued  May  29. 
1991) . 
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a  biography,"  factor  one,  the  purpose  of  the  use  "favors  *:he  biographer," 

rejecting  plaintiff's  argument  that  defendant's  failure  to  obtain  Mrs. 

Wright's  permission  was  relevant. ^ 

The  opinion's  longest  discussion  concerns  facto.*  two,  the 

nature  of  the  work.17    In  that  discussion  Judge  Walker  directly 

confronted  the  problematic  language  In  Salinger       that  unpublished  works 

"normally  enjoy  complete  protection  against  copying  any  protected 

expression."1®  According  to  Judge  Walker,  this  language  "compels  two 

conclusions : " 

First,  by  saying  "normally,"  the  court  refused  to 
adopt  a  per  se  rule  and  left  Intact  Its  Instruction 
to  proceed  on  a  case-by-case  basis;  and  sec  nd,  the 
court  sought  to  protect  expression,  not  mer  Ly  any 
facts  that  might  be  set  forth  in  unpubllshec  material.1* 


Needless  to  say,  this  Interpretation  of  Salinger  --  and  by 
another  Second  Circuit  Judge  --  Is  extremely  helpful  and  favorable  to 
biographers  and  historians.     Even  more  helpful  was  Judge  Walker's 
decision  on  the  facts  before  him,  for  he  actually  resolved  the  second 
fair  use  factor  in  the  biographer's  favor  despite  the  unpublished  nature 
of  the  work,  based  on  his  finding  that  she  had  used  the  letters  use  of 
the  letters  "not  to  recreate  Wright's  creative  expression,  but  simply  to 

16 .  Id.  at  108. 

17.  Id.  at  108-112. 

18 .  Id.  at  111,  quoting  811  F.2d  at  97. 

19.  Id.  at  111. 
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establish  faccs^  necessary  Co  her  biography  ...   ."20    This  is  precisely 
the  sore  of  use  chac  biographers  and  historians  have  testified  chac  chey 
need.     The  amounc  caken  --  no  more  Chan  1  percent  --  and  che  face  chac  ic 
did  noc  represenc  che  hearc  of  che  work,  resulced  in  che  chird  faccor 
being  weighed  in  che  biographer's  favor  as  well.     The  fou-ch  faccor  (harm 
Co  che  pocencial  markec) ,  which,  cicing  Harper  &  Row.  Judge  Walker  found 
Co  be  "undoubcedly  che  single  mosc  iraporcanc  elemenc  of  fair  use, "21  was 
also  resolved  in  che  biographer's  favor.     In  addicion  co  finding  chac 
plainciff  had  noc  come  forward  wich  "che  slighcesc  evidence"  chac 
pocencial  harm  has  occurred,  Judge  Walker  also  found  chac  che 
biographer's  paraphrasing  Co  reporc  faces  "muse  remain  available  co  a 
serious  biographer . "22 


In  shore,  Judge  Walker  resolved  all  four  faccors  in  favor  of 
che  biographer,  and  chus  found  fair  use.  Ic  is  obvious  from  Judge 
Walker's  scaced  awareness  chac  his  case  represenced  che  "nexc  chapcer"  in 
che  Second  Circuit's  creatment  of  fair  use  and  the  extremely  favorable 
language  he  employed  in  describing  biographers ' needs ,  thav:  he  incended 
che  opinion  as  a  signal  chac  the  fears  biographers  and  hiscorians  felc 
afcer  New  Era  were  unfounded. 


20 


21 


Id. 


Id.  ac  112,  quocing  471  U.S.  at  566,  105  S.Cc.  ac  2233.  Noce 
chac  Judge  Walker  did  not  find  che  unpublished  nacure  of  che  work  Co  be 
Che  mosc  important. 


22 


Id.  ac  113. 
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Avium  Institute.   Inc.  v.  Palacr 

On  April  10,  1991,  Judge  Patterson  of  the  Southern  District  of 
New  York  Issued  the  next  opinion  finding  fair  use  of  unpublished  works, 
AricM  Institute.  Inc.  v.  Palmer.23    At  Issue  were  unpublished  training 
manuals  used  for  seminars  In  the  "clarification  of  consciousness."  The 
defendant  was  a  psychologist  who  wrote  a  book  Interpreting  the  Arlca 
Institute  theory  In  psycologlcal  terms.    The  book  contained  portions  from 
plaintiff's  manuals,  as  well  as  other  sources. 

In  finding  that  fair  use  excused  defendant's  use,  the  court  noted  that 
the  work's  unpublished  nature  entitled  It  to  "greater  protection  than 
published  works,"  citing  Hi tot  &  Row  and  not  Sillngtr,  or  HfjL-El*-  Judge 
Patterson  nevertheless  resolved  all  three  remaining  factors  in 
defendant's  favor. 

Eurooeen  Economic  Count tv  Software  Directive 

Last  year's  hearing  was  held  at  the  same  time  that  a  debate  was 
taking  place  within  the  European  Economic  Community  over  a  proposed 


23.  1991  U.S.  Dlst.  LEXIS  4731  (S.D.N.Y.  filed  April  10, 
1991) (Patterson,  J.). 
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software  directive  designed  Co  harmonize  the  laws  of  EC  countries.  The 
principal  area  of  dispute  concerned  decompilation.2**  On  Kay  14,  1991,  the 
directive  received  Its  formal  approval  by  the  Council  of  Ministers.  The 
twelve  members  of  the  community  now  r.ave  until  January  1,   1993  to 
harmonize  their  national  laws  with  the  provisions  of  the  Directive. 

The  Directive  first  requires  protection  for  computer  programs 
as  literary  works  within  the  meaning  of  the  Berne  Convention,  with  at 
least  the  minimum  Berne  term  of  life  of.  the  author  plus  fifty  years,  or, 
in  the  case  of  computer  programs  created  by  juridical  entities,  50  years 
from  the  date  the  work  is  lawfully  made  available  to  the  public. 
Article  4  of  the  Directive  grants  authors  exclusive  rights  to  do  or  to 
authorize:  (a)  the  permanent  or  temporary  reproduction  "by  «ny  means  and 
In  any  form;"     (b)  the  translation,  adaptation,  arrangement,  or 
alteration  of  the  program  and  (c)  the  right  to  control  the  distribution 
of  the  program,  including  rental. 

Exceptions  to  these  rights  are  contained  in  Articles  5  and  6. 
Article  5(1)  permits,  absent  contractual  restrictions  to  the  contrary, 
exercise  of  one  or  more  of  the  copyright  owner's  exclusive  rights  where 
"necessary  for  the  use  of  a  computer  program  by  the  lawful  acquirer  in 


^  .  Simply  described,  decompilation  Involves  a  detailed  process  of 
reverse  engineering  by  which  one  takes  the  machine -readable  form  of  a 
computer  program  (Its  object  code),  and  by  a  series  of  electronic  and 
human  analyses,  converts  the  machlne-reidable  form  Into  a  kind  of 
pseudo- source  code.  Source  code  Is  that  form  of  software  in  which  the 
computer  programmer  typically  writes.  It  frequently  contains  trade 
secrets  and  other  information  of  a  sensitive,  proprietary  nature.  While 
reverse  engineering  Is  generally  permitted  under  trade  secrets  law,  Its 
permissibility  under  the  Copyright  Act  is  hotly  debated. 
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accordance  witb^  its  Intended  purpose,  including  for  error  correction." 
Article  5(2)  permits  the  making  of  back-up  copies.    Article  5(3)  permits 
owners  and  licensees  of  copies  of  a  computer  program  to  "observe,  study 
or  test  the  functioning  of  the  program  in  order  to  determine  the  ideas 
and  principles  which  underlie  any  elenf»nt  of  the  program,  if  he  does  so 
while  performing  any  of  the  acts  of  loading,  oisplaying,  running, 
transmitting  or  storing  the  program  which  he  is  entitled  to  do." 

Article  6  is  entitled  "Decompilation."    Article  6(1)  permits 
unauthorized  reproduction  of  the  code  of  a  computer  program  and 
translation  of  its  form  if  "indispensable  to  obtain  the  information 
necessary  to  achieve  the  interoperability  of  an  independently  created 
compur.er  program  with  other  programs,"  provided  three  conditions  are  met. 
First,   the  decompilation  is  done  by  a  licensee  or  other  person  having  a 
right  to  use  the  copy,  or  on  their  behalf  by  a  person  authorized  to  do 
so.     Second,   the  acts  cannot  be  used  for  goals  other  than  to  achieve  the 
interoperability  of  the  independently  created  computer  program,  including 
the  development,  production  or  marketing  of  a  computer  program 
substantially  similar  in  its  expression,  or  for  any  other  act  which 
infringes  copyright;  and,  the  copy  may  not  be  given  to  others,  except 
where  necessary  for  interoperability.     Third  and  finally,  in  accordance 
with  the  Berne  Convention,   the  acts  permitted  by  Article  6  may  not  be 
interpreted  in  a  manner  that  unreasonably  prejudices  the  copyright 
owners'  legitimate  interests,  or  conflicts  with  the  normal  exploitation 
of  the  work. 

Experts  in  Europe  have  expressed  the  opinion  that  the  focus  of 
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the  debate  wilt. now  shift  to  the  national  parliaments  to  ensure  that 
there  Is  compliance  with  the  Directive. 


Title  II:  Automatic  Renewal 

Renewal  copyright  registration  Is  now  mandatory  for  works 
copyrighted  before  1978.     In  passing  the  general  copyright  revision  bill 
of  1976,  Congress  retained  the  two-term  system  of  copyright  duration  for 
works  already  under  copyright  protection.     For  pre-1978  works,  unless 
renewal  registration  is  timely  made  in  the  Copyright  Office  before 
expiration  of  the  first  term  of  copyright  (which  is  the  end  of  the 
calendar  year  of  the  28th  year  of  protection) ,  the  work  falls  Into  the 
public  domain.     Copyright  expires. 

Title  II  of  H.R.  2372,  the  Copyright  Renewal  Act  of  1991.  would 
amend  the  Copyright  Act  to  make  renewal  registration  optional  but  allow 

for  automatic  extension  of  the  copyright  for  the  second  term,  even  if 
registration  is  not  mad*.    The  renewal  copyright  would  vest  in  the  person 
or  persons  entitled  to  the  renewal  under  the  statute  on  the  last  day  of 
the  first  term.    Earlier  registration  by  the  proper  statutory  claimant 
also  would  vest  the  renewal  copyright  and  supersede  the  otherwise 
automatic  vesting  of  rights  on  the  last  day  of  the  first  term.    The  bill 
establishes  other  incentives  to  encourage  voluntary  renewal  registration, 
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Including  a  legal  presumption  of  copyright  validity  for  registered  works, 
ordering  of  the  rights  In  derivative  works  during  the  renewal  term,  and, 
If  the  renewal  term  vests  automatically  but  registration  Is  made  later, 
evidentiary  significance  regarding  the  proper  statutory  claimant. 

Copyright  Renewal ;  Background 

Arguably,  the  possibility  of  early  termination  of  copyright 
protection  If  the  author  falls  to  make  timely  renewal  registration  with 
the  Copyright  Office  Is  a  harsh  and  Inequitable  feature  of  United  States 
copyright  law.     This  possibility  exists  for  all  works  which  secured 
federal  copyright  protection  prior  to  January  1,  1978..   Unless  the  law  Is 
amended,  copyright  owners  must  make  renewal  registration  until  the  year 
2005,  or  the  copyright  In  their  works  will  expire  at  the  end  of  the 
calendar  year  of  the  28th  year  of  copyright. 

Under  the  1909  Copyright  Act,  the  term  of  protection  was 
twenty-eight  years  from  first  publication  or  registration,  with  the 

possibility  of  a  second  twenty -eight  year  term  upon  renewal  In  the  last 
year  of  the  first  copyright  t~rm.    Ownership  of  the  right  to  renew  was 
set  under  the  terms  of  the  copyright  statute.     Except  for  certain  special 
categories  (a.g.  posthumous  works,  composite  works,  and  works  for  hire), 
the  author  was  designated  as  the  In  *:lal  owner  of  the  renewal  right  or, 
If  deceased,  the  beneficiaries  named  In  the  statute,  generally  the 
widower  or  widow  and  children  taking  In  a  class.    The  renewal  right  was 
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freely  alienable,  end,  in  practice,  many  authors  were  required  to 
transfer  their  renewal  Interests  in  order  to  secure  agreements  to  exploit 
their  creations. 

For  a  variecy  of  reasons,  problems  have  arisen  regarding  the 
functioning  of  the  renewal  provision.     It  is  a  highly  technical  provision 
which  is  difficult  for  even  lawyers  to  understand.     It  creates 
considerable  uncertainty  in  the  orderly  exploitation  of  Intellectual 
property  since  it  is  inherently  unclear  who  will  possess  the  right  of 
renewal  until  the  renewal  Interest  is  vested  by  timely  registration 
during  the  last  year  of  the  first  copyright  term.     (Transferees  who 
secure  their  renewal  Interest  from  the  author  take  nothing  if  the  author 
dies  before  copyright  renewal  can  be  registered.)    The  renewal  provision 
has  often  been  the  subject  of  litigation  as  uncertainties  have  arisen 
over  rights  in  highly  valuable  works.    Authors,  their  widows  or  widowers 
and  children  often  rely  on  others  to  manage  their  copyrights,  and  they 
suffer  greatly  when,  through  negligence  or  omission,  there  is  failure  to 
secure  timely  renewal  registration. 

During  the  1960's  and  1970 's,  Congress  studies  ill  aspects  of 
the  copyright  law  in  the  comprehensive  revision  effort;  these  efforts 
eventually  culminated  in  the  1976  Copyright  Act.     On  the  subject  of 
copyright  renewal  the  respective  Congressional  subcommittees  were  highly 
critical.     The  reports  identified  the  shortcomings  of  copyright  renewal 
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In  the  following  terras : 

One  of  the  worst  features  of  the  present 
copyright  law  Is  the  provision  for  renewal 
of  copyright.    A  substantial  burden  and 
expense,  this  unclear  and  highly  technical 
requirement  results  in  incalculable  amounts 
of  unproductive  work.     In  a  number  of  cases 
it  is  the  cause  of  inadvertent  and  unjust 
loss  of  copyright.     Under  a  life-plus  50 
system  the  renewal  device  would  be 
inappropriate  and  unnecessary. 

The  shortcomings  of  copyright  renewal,  coupled  with  other 

reasons,  led  Congress  to  abolish  the  system  prospectively  in  the  1976 

Copyright  Act.     In  its  place,  Congress  established  the  termination 

procedure.     For  works  that  secured  federal  copyright  protection  under  the 

1909  Copyright  Act  (protection  secured  prior  to  January  1,  1978), 

however,  the  old  system  generally  remains  in  effect.     Congress  retained 

the  old  system  for  subsisting  copyrig  its  because  contingent  rights  had 

been  transferred  for  value,  and  it  would  have  been  unfair  and  immensely 

confusing  to  cut  off  or  alter  those  interests.  26    No  one  at  that  time 

proposed  the  innovative  solution  now  found  in  H.R.  2372,  which  permits 

automatic  vesting  of  the  renewal  interest  without  disturbing  in  any  way 

the  original  statutory  scheme  for  vesting  the  renewal  in  specified 

persons . 


25       H.R.  Rep.  No.  94-1476,  94th  Cong.  2d  Sess.  134  (1976);  Sen. 
Rep.  No.  94-473,  94th  Cong.  1st  Sess.  117-118  (1975). 

26  H.R.  Rep.  No.  94-1476,  94th  Cong.  2d  Sess.  p.  139  (1976).  It  might 
also  be  unconstitutional,  as  a  deprivation  of  property  without  due  process. 
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Support  for  th«  Renewal  Proposa,] 

In  order  to  ascertain  the  level  of  support  for  modifying  the 
renewal  provision  when  the  solution  now  Included  In  H,R,  2372  was  first 
suggested,  the  Copyright  Office  sponsored  an  informal  meeting  of  affected 
industry  members.     Twenty -five  organizations,  representing  authors, 
copyright  proprietors,  publishers,  guilds,  educators,  and  librarians, 
were  Invited  to  attend.     The  meeting  was  attended  by  approximately  half 
of  che  Invited  organizations. 

All  organizations  talcing  a  position  on  the  renewal  proposal 
supported  Its  adoption.     As  night  be  expected,  organizations  most  closely 
associated  with  authors  were  the  most  enthusiastic.    The  representative 
from  BMI,  for  example,     gave  a  moving  account  of  past  injustices  whereby 
performance  royalties  from  renowned  musical  compositions  were  lost  to  an 
Impoverished  widow  as  a  result  of  failure  to  make  renewal  registration. 
Representatives  from  education  and  libraries  reserved  their  positions 
pending  discussions  with  their  members,  but  they  later  indicated  they  did 
not  oppose  automatic  renewal. 

After  the  meeting,  several  more  communications  were  received  by 
the  Copyright  Office.    With  one  exception,  all  were  supportive  of  the 
proposal.    That  exception  consisted  of  a  telephone  call  from  a  person  In 
the  business  of  distributing  public  domain  motion  pictures.     He  asserted 
that  there  was  little  Interest  on  the  part  of  copyright  owners  In 
distributing  Independent  motion  pictures  of  the  type  typically  falling 
Into  the  public  domain,  and  that  he  provides  a  valuable  service  to  the 
public  by  distributing  public  domain  motion  pictures. 


iv  r, 
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A»mlv«l«  Of  Title  II 

Title  II  would  amend  the  Copyright  Act  to  provide  for  automatic 
renewal  of  ell  pre-1978  worka  in  which  copyright  subalats,  for  en 
extended  further  tern  of  47  yeera.  27    The  person  or  entity  entitled  to 
the  copyright  In  the  renewal  tent  would  continue  to  heve  the  option  of 
filing  for  renewel  reglatretlon  within  the  lest  yeer  of  the  first  tern  of 
copyright.     In  soae  Instances  regis tret Ion  would  deteralne  the  person(s) 
entitled  to  the  renewel  tent.    For  example,  If  an  author  dies  In  the  lest 
year  of  the  first  copyright  tent  iftftr.  Baking  renewel  registration,  his 
or  her  death  would  have  no  effect  on  the  ownership  of  copyright  In  the 
second  ten.    Any  person  or  coapany  to  whoa  the  author  hed  ess Igned  the 
copyright  would  own  the  copyright  for  the  second  ten.    On  the  other 
hand,  If  the  author  dies  without  asking  tlaely  renewal  registration,  the 
euthor's  stetutory  beneficiaries  get  ownership  of  the  copyright  In  the 
renewal  ten,  and  the  person  or  coapany  to  whoa  the  author  had  assigned 
the  rights  does  not  get  ownership  of  the  renewel  copyright.    Under  the 
bill,  If  renewal  registration  Is  not  tlaely  Bade,  the  rights  In  the 
renewal  ten  will  vest  autoaatlcally  upon  the  beginning  of  the  renewel 
ten  In  the  person  or  entity  entitled  by  stetute  to  claim  the  renewal 
ten  on  the  last  day  of  the  orlglnel  ten  of  copyright. 

The  proposed  statutory  change  would  not  lapelr  contractual 
Interests  In  "expectancies."    Rights  In  the  renewal  ten  would  revert  to 


Senator  DeConclnl  Introduced  e  coapenlon  bill  In  the  Senate,  S.  756. 
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the  purchaser  of  contingen  :  rights  If  the  contingency  comes  to  fruition 
by  the  last  day  of  the  first  term  of  copyright. 


Copyright  Office  "S-hln  the  lest  year  of  the  first  torn  of  copyright.  If 
such  claln  ii  filed  and  registered,  the  certificate  of  registration 
constitutes  prima  facie  evidence  of  the  validity  of  the  copyright  during 
Its  renewed  end  extended  term  and  of  the  facts  stated  In  -.he  certificate. 
An  application  to  register  a  claim  to  the  renewal  term  may  also  be  made 
at  any  tine  during  the  renewal  term  as  long  as  the  claim  Is  made  in  the 
nane(s)  of  the  vested  statutory  claimant(s).    The  evidentiary  weight  to 
be  accorded  the  certificate  of  registration  of  a  renewed  and  extended 
term  of  copyright  made  after  the  expiration  of  the  first  term  of 
copyright  shall  be  within  the  discretion  of  the  court. 

Filing  a  renewal  application  is  not  a  condition  of  the  renewal 
of  the  copyright  in  a  work  for  a  further  term  of  47  years. 

The  bill  also  provldas  that  derivative  works  created  In  the 
first  term  can  continue  to  be  used  in  the  second  term  without  permission 
from  the  copyright  owner  where  no  renewal  registration  has  been  made 
within  one  year  before  the  expiration  of  the  original  term.    No  new 
derivative  works,  however,  could  be  created  In  the  second      rm  without 
permission  from  the  copyright  owner.      This  provision  creates  a  right  to 
use  the  derivative  work  that  parallels  the  comparable  rlg.it  under  the 
termination  provisions  for  post-1977  works  without  overturning  the 
decision  of  the  Supreme  Court  in  Stewart,  et  al.  v.  Abend.  14  USPQ  2d 
1614  (U.S.  1990). 


The  bill  encourages  filing  for  renewal  registration  with  the 
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FlnaUy,  the  bill  provides  for  fines  of  up  to  $2,500  for  any 
false  representation  In  the  application  of  copyright  renewal 
registrations . 

The  proposed  amendments  apply  only  to  those  works  copyrighted 
by  publication  with  notice,  or  unpublished  and  registered  with  the 
Copyright  Office  between  1963  and  December  31,  1977.    Works  that  are  In 
the  public  domain  when  the  bill  becomes  law  will  remain  In  the  public 
domain. 

Title  II  of  H.R.  2372  Is  soundly  drafted  and  carries  out  the 
policy  objectives  noted  by  the  Chairman  In  Introducing  the  bill.  The 
Copyright  Office  may  suggest  a  few  very  technical  Improvements  to  the 
bill.     For  example,  under  SEC  202(b)  ("Legal  Effect  of  Renewal  of 
Copyright  Is  Unchanged"),  the  phrase  "transfer  or  license  of  the  further 

term"  might  better  read  "transfer  or  license  of  the  copyright  or  other 

Interest  In  the  further  term..." 


Renewal  Reyistratlon  Statistics 

The  Copyright  Office  recently  gathered  statistics  about  the 
number  of  registration  applications  received  In  1960-1962  and  attempted  a 
comparison  with  the  number  of  renewal  applications  received  for  that 
group  of  registration*  28  years  later.    See.  Appendices  1-3.    Under  the 
1909  Act  a  renewal  application  for  a  work  published  before  January  1, 
1978,  the  effective  date  of  the  1976  Copyright  Act,  must  be  received 
during  the  28th  year  of  the  first  term  of  registration  to  extend 
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registration  f<xr  an  additional  28  y«ar  term. 

Classes  vith  consistently  significant  levels  of  renewals 
include  books,  periodicals,  .iramas,  muslcsl  compositions  snd  Motion 
pictures.  At  the  time  of  the  general  revision  in  the  1960's,  the 
Copyright  Office  estimated  that  approximately  15  percent  of  sll  works 
eligible  for  renewal  are  renewed  annually.     Our  recent  comparison  of 
eligible  works  versus  actual  works  renewed  reveals  a  similar  pattern, 
although  at  s  somewhat  higher  20  percent  average  rate  of  renewal. 
Specifically,  for  1960  works,  the  rate  of  renewal  in  1989  is  20  percent; 
for  1961  works,  the  1989  renewal  rate  is  17  percent;    and  for  1962  works, 
the  1990  renewal  rete  is  22  percent. 

Some  fluctuation  may  be  seen  in  figures  for  the  various  classes 
in  various  years.    This  is  due  in  part  to  the  fact  that  processing  of 
renewals  and  original  sppllcatlons  sre  done  within  different  timeframes. 
Renewals  are  registered  as  of  the  date  of  receipt  in  the  Office.  The 
statistic*  regarding  renewal  registrations  are  derived,  however,  from 
records  of  renewals  for  which  catalog  entries  have  been  made.  The 
Cataloguing  Division  records  reflect  registrations  made  four  to  alx 
months  earlier.    Thus,  the  annual  figures  for  original  term  registration 
by  subject  matter  csnnot  be  matched  exsctly  with  the  works  for  which 
renewal  sppllcatlons  sre  logged  In  the  28th  year  of  the  first  term  of 
registration.    However,  by  taking  a  three  ysar  sampling  of  registration 
numbers  versus  timely  renewal  numbers,  the  average  figure J  run  true  to 
the  proportion  of  works  renewed  ss  compared  with  the  numbers  of  those 
works  originally  registered  for  copyright. 
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Not  surprisingly,  Che  statistics  show  higher  average  renewal 
rates  for  notion  pictures  and  music.    The  rate  of  renewal  for  periodicals 
is  higher  than  might  have  been  expected.    The  most  astounding  statistics 
apparently  show  nearly  100  percent  renewal  of  motion  pictures  In  each  of 
the  three  years  analyzed.     In  fact,  for  two  years,  the  rate  exceeds  100 
percent.     In  explanation  of  this  finding,  the  Copyright  Office  notes  that 
more  than  one  renewal  registration  may  be  made  for  the  same  work  of 
authorship. 

The  Copyright  Office  receives  renewal  applications  that  are 
known  as  "adverse  claims"  for  many  classes  of  works,  particularly  motion 
pictures.     These  are  cases  where  more  than  one  party  claims  copyright 
ownership  of  a  work.     Often  the  conflict  concerns  confusion  about 
contractual  agreements,  licensing  arrangements  or  Inheritance  rights. 
The  Copyright  Office  does  not  make  Judgments  in  these  matters,  but  rather 
accepts  the  applications  for  whatever  legal  value  they  may  have. 

Conclusions  of  the  Copyright  Office  on  Title  II 

The  Copyright  Office  has  long  had  concerns  about  early 
termination  of  copyright  protection  due  to  technical  errors  and 
oversights.    The  Congress  apparently  had  similar  sentlmen-s  when  it 
eliminated  copyright  renewal  for  works  securing  copyright  for  the  first 
time  under  the  1976  Copyright  Act.    However,  due  to  the  numerous 
contracts  relating  to  contingent  rights,  Congress  retained  intact  the 
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renewal  systemcpf  the  1909  Act. 

At  the  time  the  renewal  issue  was  being  considered  in  the 
copyright  revision  process,  no  proposal  was  put  forth  which  would  have 
maintained  the  essence  of  the  renewal  system,  while,  at  the  same  time, 
would  have  addressed  the  injustice  of  forfeiture.     Numerous  other 
copyright  issues  occupied  the  time  of  the  respective  Congressional 
subcommittees.     H.R.  2372  addresses  an  issue  which  probably  should  have 
been  dealt  with  at  the  time  of  revision,  but,  due  to  the  enormity  of  the 
revision  task,  was  not.    There  appears  to  be  virtually  universal 
agreement  that  the  renewal  provision  frequently  causes  injustices.  To 
the  knowledge  of  the  Copyright  Office,  no  organization  has  stated  its 
opposition  to  automatic  renewal.     The  Copyright  Office  finds  the  proposal 
to  be  meritorious  and  in  the  public  interest. 


Tltlf  HI;  Ration*!  VVim  Preservation  Act  of  1991 

Title  III  of  the  Copyright  Amendments  Act  (H.R.  2372)  would 
reauthorize  the  National  Film  Preservation  Act  for  6  additional  years. 
In  1988,  Congress  enacted  the  National  Film  Preservation  Act  of  1988 
(Pub.L.  100-446)  as  an  amendment  to  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act,  FY  1989.     The  provisions  of  the 
National  Film  Preservation  Act  expire  on  September  27,  1991. 
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The  *ct  established  a  13-acmber  National  Film  Preservation 
Board,  under  the  leadership  of  the  Librarian  Congress,  for  the  purpose  of 
selecting  twenty-five  films  a  year  for  each  of  three  years.     Films  are 
eligible  for  selection  If  they  are  over  10  years  old,  and  are  of 
cultural,  historical,  or  aesthetic  significance.     In  accordance  with  the 
Act,  the  Librarian  established  guidelines  and  criteria  for  the  selection 
of  films  Into  the  National  Film  Registry  (published  In  55  Fed  Reg  32566, 
August  9,  1990)  . 

The  titles  of  films  selected  are  placed  In  the  National  Flla 
Registry  In  the  Library  of  Congress.     To  date,  50  films  have  been 
selected  for  Inclusion  In  the  National  Flla  Registry.    The  last  group  of 
25  fllas  will  be  selected  before  the  expiration  of  the  Act  In  Septeaber. 

The  selection  of  the  first  50  flla  titles  has  generated  a 
considerable  amount  of  public  attention  In  two  Important  areas.  First, 
It  has  helped  focus  public  attention  on  flla  as  an  American  art  form. 
Second,  It  has  dramatized  the  laportance  of  flla  preservaclon.    As  the 
Librarian  has  repeatedly  pointed  out.  over  half  of  the  films  produced 
before  1951  have  been  lost  forever.  Including  80  percent  of  the  silent 
films.     Clearly  attention  must  be  focused  on  the  Importance  of 
preserving  and  restoring  the  remaining  fllas. 

Films  selected  by  the  Librarian  for  the  National  Film  Registry 
are  received  by  gift  In  archival  quality  copies  for  maintenance  In  a 
special  collection  In  the  Library's  flla  collection.    The  Library  of 
Congress  already  has  the  largest  flla  collection  In  the  United  States  and 
Is  responsible  for  about  half  of  the  nation's  flla  preservation  efforts 
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so  It  Is  a  logical  situs  for  the  National  Film  Registry.  The  Library  is 
currently  locating  and  collecting  archival  quality  materials  for  each  of 
the  first  50  films. 

Film  Labeling  CuidaH«*« 

In  addition  to  directing  the  Librarian  to  select  and  collect 
copies  of  the  films,  the  1988  Act  required  the  Librarian  to  administer  a 
controversial  film  labeling  system.    Under  the  provisions  of  the  Act,  all 
copies  of  selected  films  that  are  colorized,  or  otherwise  materially 
altered,  nust  be  labeled  In  accordance  with  section  4  of  the  Act.  For 
those  films  selected  for  the  list,  but  not  materially  altered,  the 
copyright  owner  or  distributor  may  elect  to  display  the  seal  of  the 
Library  of  Congress  on  the  film  as  evidence  of  Its  compliance  with  the 
guidelines.    The  bill  provides  enforcement  provisions  to  prevent  nlsuse 
of  the  seal  and  to  ensure  proper  labeling  when  required. 

For  colorized  films,  the  Act  has  worked  fairly  veil,  and  there 
has  been  no  disagreement  about  the  application  of  the  label.  However, 
there  has  been  a  great  deal  of  disagreement  In  Congress  and  among  the 
Board  members  ov*r  the  labeling  requirements  with  regard  ~o  material 
alterations  other  than  colorlzatlon. 

Primarily,  the  disagreement  has  focused  on  the  Interpretation 
of  congressional  Intent  over  the  definition  of  a  "material  alteration" 
contained  In  section  11  of  the  Act.     Some  argue  that  this  term  should  be 
read  broadly  to  require  labeling  of  the  selected  films  In  all  cases  where 
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a  film  Is  alteCed  for  the  purposes  of  further  distribution  on  television 
or  vldeocassettes . 

Others  argue  that  the  language  in  the  definition  was  meant  to 
exempt  most  current  practices  from  the  labeling  requirements  because  they 
are  considered  the  "reasonable  requirements"  of  distributing  a  work.  The 
Librarian  was  charged  with  Issuing  final  labeling  guidelines,  but  his 
task  was  made  more  difficult  by  the  manner  In  which  the  b^ll  was  passed- - 
without  hearings  In  the  committees  of  jurisdiction  and  without  any 
legislative  history. 

In  November  1989,  after  many  meetings  with  film  owners, 
distributors,  broadcasters  and  creative  artists,  the  Librarian  proposed 
film  labeling  guidelines  (54  Fed  Reg  49310.  November  30.  1990).  The 
proposal  elicited  eleven  public  comments.     In  light  of  ch's  comments, 
changes  were  made,  and  the  Librarian  Issued  final  labeling  guidelines  on 
August  9,  1990  (published  In  55  Fed  Reg  32567). 

The  published  guidelines  went  Into  effect  on  September  24,  1990 
for  the  first  25  flius  and  on  February  7,  1991  for  the  second  25  films 
(55  Fed  Reg  52844.  December  24,  1990).    The  guidelines  are  to  be  used  by 
film  owners,  distributors,  exhibitors  and  broadcasters  In  order  to 
determine  when  a  version  of  one  of  the  films  selected  for  Inclusion  In 
the  National  Film  Registry,  which  Is  In  their  possession,  has  been 
colorized  or  otherwise  materially  altered  and  therefore  must  carry  the 
required  label. 

In  addition,  these  guidelines  are  to  be  used  to  determine  the 
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eligibility  of=the  designated  files  Co  affix  the  seal  of  che  Library  of 
Congress'  National  Film  Registry.     The  guidelines  expire  when  the  Act 
expires  in  September  1991. 

In  order  to  provide  the  most  assistance  to  film  owners  and 
exhibitors,  the  labeling  guidelines  provide  objective  standards  for 
altering  films. 

Reauthorization  of  the  National  Fila  Preservation  Act 

The  enactment  of  the  Act  in  1988  was  very  controversial,  and 
the  resulting  legislation  was  the  product  of  many  political  compromises 
arrived  at  without  the  benefit  of  the  expert  scrutiny  of  the  copyright 
committees  in  the  House  and  Senate.     In  order  to  avoid  a  controversial 
reauthorization,  the  Librarian  would  like  to  continue  the  work  of  the 
Board  in  the  areas  where  they  have  reached  common  ground  --  on  the  film 
preservation  efforts. 

Therefore,  in  spite  of  the  difficulties  of  the  past  few  years, 
the  Librarian  decided  to  seek  a  reauthorization  of  the  Act.  which  you 
have  now  introduced  as  Title  III  of  H. R.  2372.     It  is  the  Librarian's 
view  that  any  reauthorization  should  separate  the  issues  of  the  physical 
preservation  of  fila  from  the  moral  rights  and  labeling  issues. 

The  Librarian  feels  that  H.R.  2372  will  help  to  consolidate  our 
preservation  efforts  and  work  towards  the  development  of  a  national  plan 
in  conjunction  with  the  other  aajor  film  archives.  There  is  a  lot  that 
needs  to  be  done  Just  to  preserve  and  restore  our  national  film  heritage, 
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and  wo  can  bes*^  accomplish  this  objective  with  a  reauthorized  and 
refocused  National  Film  Preservation  Board  as  provided  for  in  H.R.  2372. 

H.R.  2372  would  provide  for  a  six  year  reauthorization  of  the 
National  Film  Preservation  Board.     It  would  add  four  members  to  the 
current  13  member  Beard  --an  archivist,  a  cinema tographe : ,  a  theater 
owner,  and  one  at -large  member.     It  would  call  for  a  one  year  study,  in 
conjunction  with  the  other  major  archives  on  the  current  status  of 
preservation,  and  it  would  move  the  focus  of  the  Board  onto  Important 
preservation  issues  and  take  a  long  hard  look  at  the  dissemination  of 
older  audiovisual  works  --  some  still  in  their  term  of  copyright 
protection,  and  others  in  the  public  domain.        The  Copyright  Office 
fully  supports  the  legislation  as  introduced. 

The  other  difficult  issues  of  labeling  and  moral  rights  should 
be  given  separate  attention  in  your  subcommittee  and  by  the  copyright 
subcommittee  of  the  Senate.    The  Copyright  Office  can  provide  whatever 

assistance  you  need  on  this  Important  issue  to  follow  up  on  the  1989 
study  the  Copyright  Office  prepared  at  the  request  of  this  subcommittee 
on  the  subject  of  moral  rights  in  the  motion  picture  industry. 

Any  reauthorization  of  the  National  Film  Preser/ation  Act  that 
Includes  moral  rights  or  labeling  would  be  especially  troubling  to  che 
Librarian  of  Congress  if  it  requires  him  to  enforce  these  provisions. 
The  Librarian  and  I  agree  that  the  enforcement  of  labeling  or  moral 
rights  would  be  best  left  to  the  individual  parties  and  the  courts.  I 
know  that  the  Librarian  is  very  pleased  that  you  have  introduced  H.R. 
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APPENDIX  1 

COPYRIGHT  REGISTRATIONS  IN  1960  COMPARED  WITH  RENEWALS  CATALOGUED  IN  1988 


t ISLAL 

YEAR 

ORICUAL  RECTS1 

RENEWALS 

PERCENTAGE 

Class 

Number 

Nvfflfr.e.r 

1960 

A  (books) 

60,034 

1988 

9,128 

15.2 

1960 

B  (periodicals) 

67,510 

1988 

10,037 

14.9 

1960 

C  (lectures) 

835 

1988 

209 

25.0 

1960 

D  (dr turns) 

2,445 

1988 

428 

7.5 

1960 

E  (music) 

65,558 

1988 

19,833 

30.3 

196C 

F  (maps) 

1,812 

1988 

273 

15.1 

1960 

G  (work  of  arc) 

5,271 

1988 

307 

5.8 

1960 

H  (reprod.  of 
work  of  arc) 

2,516 

1983 

232 

9.2 

1960 

\  (technical 
drawings) 

768 

1988 

9 

3  .2 

1960 

j  (photos) 

842 

1988 

57 

6.8 

1960 

K  (commercial  11,485 
princs  &  labels) 

1988 

490 

4.3 

1960 

L  &  M  (motion 

3,457 

1988 

3,536 

103.7* 

pictures) 

TOTAL  222.533  44,589  20.0(ave.) 


1  Figures  for  fiscal  years  1960,  1961  and  1962  art  Caken  from  Che 
Report  of  th.1  R»tl»ter  of  Copyrights.  1963.  from  Che  Cable  -Registracion  by 
Subjecc  Maccar  Classea  for  Che  Fiscal  Years  1956-1960".  Figures  for  fiscal 
years  1988,  1989  and  1990  are  Caken  froa  Che  Copyrighc  Office's  aucomaced 
dacabase  "COPIX" . 

*  For  fur Cher  de Calls  abouC  Che  sCaCisCical  bases  for  Appendices  1-3,  see 
CexC  aC  p.  29. 
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APPENDIX  3 

OOPTftlGtiT  HJCCISTZATTOBS  III  1962  OQHPABED  WITH  REMEUALS  CATALOGUED  IN  IS90 

FISCAL 

YEAR             ORIGINAL  REGISTRATIONS                     RENEWALS  PERCENTAGE 

Clm              Hmifrf  r  Year  gaatai 

1962           A  (booka)             66.571  1990  9,967  15. C 

1962           B  (parlodlcala)  70.516  1990  9,995  14.2 

1962           C  (laccuraa)             875  1990  45  5.1 

1962           D  (drastas)             2.813  1990  491  17.5 

1962           E  Canute)             67,612  1990  25.776  38.1 

1962           F  («apa)                 2,073  1990  310  15.0 

1962           G  (work  of  art)    6,043  1990  569  9.4 

1962           H  (rapro.  of         3,726  1990  298  8.0 
work  of  art) 

1962           I  (cachnlcal         1.014  1990  0  0.0 
drawing*) 

1962           J  (photoa)                 562  1990  28  5.0 

1962           K  (coawarclal      10,056  1990  522  5.2 
princa  &  lab«la) 

1962           L  &  M  (aotlon       3,641  1990  4,297  118.0* 
picturaa) 

TOTAL                                  235,502  52,291  22.2(ava.) 


RIC 
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WRIGHT  v.  WARNER  BOOKS.  INC. 

CJUm7«  FSupp.  ItS  (SJULY.  im) 


Ellen  WRIGHT,  PlaintifT, 

T. 

EARNER  BOOKS,  INC.  and  Margaret 
Walker,  a/k/a  Margaret  Walker 
Alexander,  Defendants. 

No.  81  CW.  3075  (JMW). 

United  States  District  Court, 
S.D.  New  York. 

Sept  19,  1990. 

author's  widow  brought 
Z£*ht  infringement  action  against  biog- 
^**r  »nd  publisher,  for  biographer's  uae 


of  excerpts  from  published  and  unpub- 
lished works  of  author  in  biography.  On 
motion  of  biographer  and  publisher  for 
summary  judgment,  the  District  Court, 
Walker,  Circuit  Judge,  sitting  by  designa- 
tion, held  that  limited  use  of  excerpts  from 
author's  works  came  within  fair  use  doc- 
trine. 

Summary  judgment  granted  in  part; 
dismissed  in  part 

1.  Copyrights  and  Intellectual  Property 

Biography  of  deceased  author  was, 
without  serious  dispute,  work  of  criticism 
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Mr.  Hughes.  In  your  prepared  statement,  on  page  10,  you  pose 
the  rhetorical  question  to  which  you  just  alluded,  and  I  quote:  "If 
that  [meaning  the  bill]  just  restates  the  law,  why  legislate?  The 
answer  is  we  restate  the  law  in  order  to  get  the  message  across 
that  that  is  what  we  really  meant.  We  do  it  all  the  time.  We  do 
it  to  tell  the  executive  branch  that  they  are  not  carrying  out  the 
law  as  we  enacted  it.  We  tell  it  to  the  courts.  We  did  that  just  yes- 
terday exactly  when  we  took  up  the  question  of  the  civil  rights  bill 
once  again.  .  . 

In  theory,  legislating  tD  reinforce  a  previously  taken  position  may 
seem  like  an  unnecessary  gesture.  However,  as  a  longtime  partici- 
pant in  legislative  and  political  processes,  do  you  really  question 
the  value  and  necessity  of  doing  that  from  time  to  time? 

Mr.  OMAN.  I  always  think  that  when  there  is  some  confusion  in 
the  courts  it  is  useful  to  have  clarification  when  it  appears  that  the 
courts  are  incapable  of  correcting  themselves.  I  am  not  convinced 
that  this  is  the  case  in  this  particular  issue. 

Mr.  Hughes.  Let  me  just  follow  up  on  that.  I  suppose  the  ques- 
tion is  how  long  it  is  going  to  take,  you  know,  for  them  to  get 
around  to  correcting  something  that  you  might  perceive  to  be  incor- 
rectly decided,  even  though  it  is  dicta.  But  given  the  fact  that  it 
has  had  a  chilling  effect,  and  I  have  no  reason  to  disbelieve  some 
of  the  witnesses  who  have  advised  us  that  this  had  a  chilling  effect, 
what  is  wrong  with  restating  basically  as  long  as  you  are  careful 
and  surgical  and,  as  you  have  indicated,  if  you  create  a  legislative 
history  that  indicates  that  because  we  have  evolving  law,  changed 
circumstances,  the  dynamics  of  change  lend  themselves  to  remind- 
ing the  court  that  we  want  to  balance  all  of  the  factors:  Not  just 
the  four,  but  all  the  factors  in  a  case,  including  the  privacy  factors 
which  give  you  some  concern. 

What  is  wrong  with  that? 

Mr.  OMAN.  I  would  support  that  if  that  is  the  purpose  of  this  leg- 
islative midcourse  correction,  to  make  clear  to  the  courts  what  you 
had  originally  intended.  And  I  know  some  of  the  attorneys  last 
week  and  some  of  the  attorneys  here  today  say  that  they  will  be 
able  to  use  this  midcourse  correction  to  great  effect  in  convincing 
judges,  not  only  in  the  second  circuit,  but  judges  around  the  coun- 
try, that  this  really  is  what  you  intended. 

That  is,  of  course,  if  you  do  intend  to  restate  the  law  and  not 
change  the  law.  As  I  said  in  my  statement  to  some  people,  who 
want  to  give  a  different  spin  to  Harper  &  Row  v.  The  Nation,  this 
would  not  be  a  legislative  clarification  but  it  would  be  making  new 
law  in  an  area  that  does  not  lend  itself  to  very  precise  guidelines. 
We  are  not  going  to  be  able'  to  give  them  precise  guideposts.  That 
this  is  OK,  that  is  not  OK  It  is  an  equitable  doctrine.  The  courts 
are  finding  their  way  toward  the  correct  result  by  trial  and  error 
in  many  ways,  but  that  is  the  way  the  common  law  system  works. 

Mr.  Hughes.  Well,  I  don't  know  that  there  is  any  sentiment  for 
changing  the  law  as  such.  I  haven't  heard  any  such  sentiment.  I 
have  heard  some  concerns  expressed  that  were  venr  careful,  mak- 
ing it  clear  that  we  want  to  put  in  place  the  kind  of  balancing  that 
we  have  had  prior  to  New  Era. 

And  frankly,  I  share  the  sentiments  of  Mr.  Turow.  I  am  not  so 
sure  that  we  are  ever  going  to  so  clarify  that  you  are  not  going  to 
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have  counsel  advising  their  clients  that  there  is  a  threat  of  litiga- 
tion in  this  fair  use  area.  Nor  do  I  think  as  a  matter  of  public  pol- 
icy it  is  good  fov  us  to  eliminate  that.  I  think  that  is  important. 
That  has  been  inherent  in  the  law,  and  I  think  it  is  important  to 
preserve  that. 

Getting  to  Harper  &  Row,  I  found  it  interesting  that  you  are  con- 
cerned that  it  not  be  perceived  as  a  scooping  case.  However,  you 
don  t  offer  any  advice  to  us  as  to  how  we  should  properly  interpret 
or  characterize  that  case.  Instead,  you  merely  state  that  scooping 
is  not  a  proper  reading  of  the  case  and  that  such  a  reading  will 
have  the  effect,  intentionally  or  not,  of  reading  out  fair  use  as  an 
important  privacy  component. 

What  is  the  proper  or  appropriate  interpretation  of  Harper  & 
Row? 

Mr  Oman.  Mr.  Chairman,  if  you  want  a  detailed,  extended  anal- 
ysis, I  would  be  happy  to  provide  that  in  writing. 
Mr.  HUGHES.  No,  hist  briefly. 

Mr.  Oman.  Then  let  me  ask  Mr.  Patry  to  sum  it  up  in  a  couple 
of  sencencrts  for  the  record. 

Mr.  Pathy.  I  would  think  that  you  would  not  have  to  character- 
ize it  all  ..f  you  do  characterize  it,  you  might  say  that  the  Court 
evidenced  considerable  concern  for  the  author's  right  of  first  publi- 
cation, and  that  that  right  was  recognized  by  the  court  as  being  the 
rule  at  common  law  ana  as  codified  in  the  1976  act. 

I  think  what  our  statement  was  directed  at  was  attempts  to 
characterize  it,  and  that  is  really  not  necessary.  The  opinion  stands 
for  itself.  There  have  been  problems  in  interpreting  it,  and  I  think 
that  is  what  certainly  led  to  some  of  the  difficulties. 

Mr.  Hughes.  Is  the  right  of  an  author's  first  publication  inher- 
ently a  part  of  the  question  of  whether  or  not  he  can  be  scooped9 

Mr.  Patry.  Yes. 

Mr.  Hughes.  I  would  think  that  is  what  we  are  talking  about. 
It  is  the  right  of  the  author  to  first  publish  or  decide  not  to  publish. 
That  is  the  inherent  right. 

Mr.  Patry.  The  Copyright  Act  gives  the  copyright  owner  right  of 
distribution,  and  part  of  that  is  the  right  to  determine  when  and 
under  what  circumstances  the  work  is  distributed.  In  the  Harper 
&  Row  opinion,  the  Supreme  Court  noted,  in  fact,  an  important 
component  of  that  is  the  author's  ability  to  polish  his  or  her  expres- 
sion and  decide  at  what  point  their  expression  should  become  pub- 
he. 

I  would  aiso  to  note  that>  as  the  chajrman  mentioned  last 
week,  fair  use  is  an  affirmative  defense  and  it  normally  comes  into 
play  only  after  there  has  been  a  finding  of  substantial  similarity  of 
copyrightable  expression.  So  that  whether  or  not  you  are  being 
scooped,  you  can  still  take  all  the  ideas,  all  of  the  facts,  all  of  the 
unprotectable  elements,  including  government  documents,  that  you 
want  and  you  wouldn't  even  have  to  get  to  the  issue  of  fair  use 
as  you  noted  last  week.  The  ability  to  scoop,  the  ability  to  take 
every  single  fact,  every  single  idea  from  an  unpublished  manuscript 
is,  in  fact,  preserved  in  the  copyright  law  without  regard  to  wheth- 
er it  is  published  or  unpublished. 

Mr.  Hughes.  Mr.  Oman,  is  title  I  of  H.R.  2372,  relating  to  fair 
use,  compatible  with  the  Berne  Convention,  in  your  judgment? 
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Mr.  Oman.  Yes,  Mr.  Chairman,  it  is  compatible.  This  issue  was 
examined  at  some  length  in  our  statement  last  year  and  we  have 
no  reason  to  change  that  conclusion.  That  there  are  no  problems 
with  our  compliance  with  the  Berne  Convention  under  these  cir- 
cumstances. 

Mr.  HUGHES.  Should  the  law  recognize  a  distinction  when  the 
owner  of  the  unpublished  work  is  a  public  figure  and  the  proposed 
use  is  a  biography,  comment  or  criticism  of  that  individual? 

Mr.  OMAN.  If  the  public  figure  is  a  government  official,  certainly 
all  of  the  materials  that  were  generated  in  the  course  of  his  official 
or  her  official  functioning  in  that  capacity  would  be  in  the  public 
domain  in  any  case,  so  fair  use  would  not  be  a  factor. 

Mr.  Hughes.  Should  it  make  any  difference  whether  the  author 
is  living  or  dead? 

Mr.  OMAN.  Of  course,  the  copyright  law  ties  the  term  of  protec- 
tion into  the  life  of  the  author  plus  50  years,  so  it  would  be  a  factor 
one  way  or  the  other.  I  do  think  that  in  terms  of  protecting  the 
right  ot  privacy,  the  concerns  might  be  somewhat  reduced  after  the 
death  of  the  individual  than  they  would  be  prior  to  the  death  of  the 
individual. 

Mr.  Hughes.  Should  the  rules  be  different  if  the  unpublished 
work  is  not  one  that  appears  to  be  science  or  the  useful  arts  as  con- 
templated in  that  language  in  the  Constitution?  For  example, 
should  lawyers  be  permitted  to  assert  copyright  and  unpublished 
principles  to  resist  discovery  motions  for  business  records  in  ordi- 
nary commercial  litigation?  As  you  know,  it  is  happening  with  in- 
creasing frequency. 

Mr.  Patry.  If  I  may  answer  that. 

Mr.  Oman.  Mr.  Patry. 

Mr.  Patry.  There  was  reference,  indeed,  last  week  to  that  issue. 
There  was  a  case  in  Georgia,  recently  the  Supreme  Court  decided 
another  facet  of  it,  McClesky  v.  Zant,  in  which  an  expert  retained 
for  the  death  penalty  phase  of  the  case  tried  to  use  copyright  in  a 
study  they  needed  on  the  death  penalty  to  exclude  the  other  side 
from  having  access  to  it.  And  I  think  the  Court  in  its  wisdom 
looked  at  the  fair  use  provision  and  said  that  under  these  cir- 
cumstances it  would  facilitate  judicial  administration  and,  of 
course,  the  progress  of  science,  to  permit  access  and  found,  indeed, 
that  the  copying  was  fair  use. 

Mr.  HUGHES.  So  it  is  your  view  that  that  was  a  proper  decision 
by  the  Court  and  that  the  courts  can  handle  what  is  becoming  with 
increased  rapidity  a  design  to  use  fair  use  as  a  way  to  repress  evi- 
dence? 

Mr.  Patry.  Yes.  Judge  Oakes  last  year  also  commented  upon  the 
unpublished  nature,  as  did  Mr.  Turow  here.  The  second  factor  is 
the  nature  of  the  copyrighted  work,  and  it  doesn't  say  published  or 
unpublished.  There  are  lots  of  diffeient  types  of  unpublished  works: 
factual  works,  fictional  works,  works  intended  to  be  sent  to  govern- 
ment officials,  whatever.  The  courts  have,  and  perhaps  need  to  a 
little  bit  more,  to  make  distinctions  about  that  nature  and  whether 
it  is  something  that  is  highly  expressive,  like  the  Salinger  letters, 
versus  a  letter  that  is  sent  to  a  government  official.  They  can  and 
do  regularly  make  those  distinctions. 
/ 
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Mr.  Hughes.  Thank  you.  I  have  some  other  Questions,  but  I  am 
going  to  recognize  the  gentleman  

Mr.  Frank.  Could  I  just  before,  if  the  gentleman  will  yield  

Mr.  Hughes.  The  gentleman  from  Massachusetts. 

Mr.  Frank.  I  would  just  say— you  said  the  Salinger  letter  as  op- 
posed to  those  that  go  to  government  officials.  I  have  gotten  some 
highly  expressive  letters,  I  must  say  

[Laughter.] 

Mr.  Frank.  I  just  want  to  apologize,  Mr.  Chairman.  The  appro- 
priation bill  for  the  Housing  and  Urban  Development  Department 
is  on  the  floor  right  now.  That  is  a  subject  of  great  interest  to  me. 
I  am  going  to  have  to  leave.  But  I  did  want  to  say,  because  I 
evinced  some  interest  at  the  last  hearing  and  raised  some  ques- 
tions, I  do  intend  to  read  all  this.  And  I  just  want  to  apologize  to 
people  for  that,  but  I  do  have  to  be  on  the  floor. 

Mr.  Hughes.  We  thank  the  gentleman.  There  are  a  number  of 
times  the  question  of  protecting  the  right  to  privacy  has  come  up. 
I  know  that  is  of  concern  to  the  gentleman  from  Massachusetts. 

The  gentleman  from  California. 

Mr.  Moorhead.  Mr.  Oman,  I  want  to  join  our  chairman  in  wel- 
coming you  here  today.  We  always  appreciate  you  coming  over  and 
giving  us  your  wisdom. 

As  you  noted  in  your  statement  last  week,  I  raised  the  issue  of 
retroactivity  with  the  various  witnesses.  I  would  be  interested  in 
your  thoughts  with  regard  to  the  issue  of  retroactivity  in  the  cur- 
rent proposal. 

Mr.  Oman.  The  issue  of  retroactivity  would  be  raised  only  if  you 
were  determined  to  be  making  a  change  in  the  law  here.  And  the 
stated^  purpose  is  not  to  change  the  law  but  to  clarify  the  law,  so 
I  don't  think  that  retroactivity  is  a  factor  under  those  cir- 
cumstances. 

If,  in  fact,  it  were  determined  that  ycu  were  somehow  changing 
the  law,  that  could  constitute  a  taking  under  the  Constitution  with- 
out benefit  of  due  process  or  fair  compensation,  and  that  would 
raise  some  constitutional  problems.  Your  bill,  to  avoid  that,  would 
have  to  be  prospective  only.  In  other  words,  it  would  have  to  cover 
only  that  material  that  was  created  subsequent  to  the  passage  of 
that  legislation. 

But,  as  I  say,  the  bill  merely  reaffirms  existing  law,  so  there  is 
no  problem.  And  I  hope  that  that  will  be  the  case. 

Mr.  Moorhead.  Do  you  think  this  bill  does  anything?  Do  you 
think  it  changes  the  law?  You  know,  many  times  in  legislation  we 
will  say  that  a  duck  is  not  a  duck  but,  a?  we  found  out  yesterday, 
that  it  oftentimes  is. 

Mr.  Oman.  I  suppose  it  would  require  us  to  see  how  the  courts 
finally  interpret  it  to  make  any  definitive  judgments.  Your  state- 
ments in  the  record,  your  statements  in  your  introduction,  your 
statements  in  the  legislative  history  that  you  intend  no  change  in 
the  law  I  am  sure  will  have  an  important  bearing  on  the  interpre- 
tation of  that  law  by  the  courts. 

Mr.  MOORHEAD.  One  of  the  areas  where  I  think  the  current  prob- 
lem is  most  acute  is  with  regard  to  magazine  publishers.  In  the 
Magazine  Publishers  Association  testimony  last  week,  Ken  Vittor 
described  how  magazines  are  more  at  peril  because  this  issue  is  a 
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time  bomb  that  could  explode  for  magazines  any  particular  week. 
Moreover,  weekly  news  magazine  publishers  don't  have  time  to  go 
to  court  to  seek  a  declaratory  judgment  as  to  whether  they  can 
publish  or  not.  This  would  take  weeks. 

Wouldn't  you  concede  that  there  is  some  merit  to  the  contention 
that  it  is  impractical  and  unworkable  prior  to  deadlines  for  a  maga- 
zine publisher  to  seek  litigation  solutions  to  a  similar  problem? 

Mr.  Oman.  I  recognize  that  that  is  a  problem.  It  is  certainly  a 

Eroblem  that  we  were  sympathetic  to  in  consideration  of  U.S.  ad- 
erence  to  the  Berne  Convention  and  where  they  felt  that  the 
moral  rights  of  photographers,  the  moral  rights  of  authors  would 
trigger  extended  discussions  about  whether  a  photograph  could  be 
cropped  or  a  story  could  be  edited,  and  people  who  are  putting  out 
a  weekly  magazine  iust  can't  cope  with  that. 

I  do  think  that  the  courts  are  sensitive  to  these  concerns,  and  I 
do  think  that  the  magazine  publishers  have  been  able  to  cope  with 
this  uncertainty  for  the  past  few  years,  at  leajt  since  the  1976  act 
kicked  in  in  1978,  and  that  they  will  continue  to  do  so  in  the  fu- 
ture. 

Perhaps  what  they  are  complaining  about  is  the  fact  that  they 
can't  walk  quite  as  close  to  the  precipice  as  tl  ey  would  like  to,  that 
they  have  got  to  draw  back  farther  to  avoid  inadvertently  stepping 
over  the  edge.  This  is  a  difficult  question  and  I  recognize  that. 

Let  me  ask  Mr.  Patry  to  further  comment  on  that  point. 

Mr.  Patry.  The  problem,  of  course,  is  one  of  injunctive  relief  and 
you  find  the  problem  in  the  libel  laws  as  well.  This  bill  will  not 
change  the  rules  on  injunctions  at  all.  It  will  not  give  magazine 
publishers  the  ability  to  say  in  any  particular  case  whether  or  not 
how  much  they  took  is  going  to  be  fair  use.  They  will  still  face  the 
same  problems  they  did  oefore. 

One  of  the  dilemmas  in  this  case,  this  issue,  of  course,  was  Judge 
Newman's  infelicitous  language  in  Salinger  saying  that  if  you  take 
more  than  minimal  amounts  of  expression  you  deserve  to  be  en- 
joined. In  the  New  Era  panel  opinion  he  retracted  that.  He  said, 
what  I  really  meant  to  say  is  that  you  deserve  to  be  considered  an 
infringer  and  that  the  issue  of  remedy  is  a  separate  one.  Chief 
Judge  Oakes  recently  wrote  an  entire  article  on  this  called  Copy- 
right and  Copy  Remedies,  in  which  he  addressed  the  Salinger  and 
New  Era  opinions  and  discussed  whether  or  not  an  injunction 
should  be  issued. 

But,  in  any  case  involving  preliminary  relief  you  still  have  to 
prove  the  likelihood  of  prevailing  on  the  merits.  And,  if  fair  use  is 
interposed  as  a  defense,  the  courts  will  have  to  look  at  that. 

Mr.  Moorhead.  Are  injunctions  usually  automatic  in  these 
cases? 

Mr.  Patry.  They  are  never  automatic  because  the  courts  have 
discretion.  But,  nevertheless,  I  believe  that  injunctions  in  copyright 
cases  have  been  issued  far  more  easily  than  they  have  been  in 
other  areas  of  the  law.  Some  courts  find  that  if  you  prove  the  likeli- 
hood of  prevailing  on  the  merits  that  you  have  also  established  a 
likelihood  of  irreparable  harm,  which  is  an  element,  of  course,  of 
any  injunction. 

But  yes,  the  standard  seems  to  be  much  lower  for  copyright  cases 
than  for  other  ones. 
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Mr.  Moorhead.  So  their  concerns  are  certainly  legitimate.  Later 
this  morning  or  perhaps  early  this  afternoon,  we  will  hear  testi- 
mony from  a  representative  of  the  International  Association  of 
Broadcast  Monitors.  They  are  advocating  for  an  amendment  to  the 
preamble  of  section  107  to  include  news  reporting  monitoring 
among  a  list  of  purposes  for  which  a  use  is  granted.  I  wonder  if 
you  have  had  an  opportunity  to  study  this  issue.  And,  if  so,  what 
is  your  reaction  to  it? 

Mr.  OMAN.  We  have  studied  the  issue  in  a  very  general  way,  Mr. 
Moorhead.  We  have  not,  of  course,  had  the  opportunity  to  study 
any  legislative  proposals  on  the  subject.  We  did  note,  in  several  of 
informal  studies,  that  the  copyright  law  of  1976  and  the  courts  gen- 
erally view  commercial  activities  differently  than  they  view  non- 
profit activities.  In  the  1976  act  there  was  a  specific  exemption  for 
certain  library  activities  that  would  allow  the  copying  of  news 
broadcast  for  archival  purposes.  I  think  one  of  the  exemptions  fa- 
vored Vanderbilt  University  in  Tennessee. 

The  fact  that  newspaper  clipping  services  engage  in  a  similar  ac- 
tivity is  certainly  precedent  for  a  type  of  video  clipping  service,  and 

1  think  that  that  would  be  a  factor  that  you  would  want  to  con- 
sider. I  note  the  difference,  however,  that  in  the  newspaper  activity 
they  actually  buy  a  copy  of  the  newspaper  and  physically  cut  up 
that  newspaper.  That  is,  I  think,  considered  fair  use.  With  the 
video  clipping  services,  they  would  take  excerpts  from  the  evening 
news  and  provide  those  to  their  subscribers.  And,  though  there  are 
important  elements  of  fair  use  here,  it  is  a  commercial  copying,  and 
the  courts  and  Congress  have  traditionally  treated  those  differently 
than  copying  for  educational  purposes. 

Mr.  Moorhead.  Thank  you  very  much. 

Mr.  Hughes.  I  just  have  a  couple  more  questions,  Mr.  Oman. 

You  obviously  don't  find  in  the  second  circuit  decisions  the  same 
degree  of  hostility  to  fair  use  of  unpublished  works  as  does  the  pub- 
lishing industry  witnesses  who  testified  before  us  last  week.  In  this 
context,  you  point  out  that  the  second  circuit  heard  oral  arguments 

2  weeks  ago  in  the  Richard  Wright  case,  and  you  suggest  that  an 
authoritative  statement  of  fair  use  of  unpublished  works  might  be 
made  in  that  particular  case. 

My  question  is  should  we  await  that  decision  before  moving 
ahead  with  legislation?  And  when  do  you  anticipate  a  decision,  if 
you  know? 

Mr.  Oman.  I  would  not  urge  you  to  await  that  decision.  It  could 
be  inconclusive.  It  could  be  not  terribly  instructive.  It  would  be  just 
one  more  factor  you  would  consider,  and  I  suspect  that  whether 
you  decide  specifically  to  await  that  decision  or  not  the  decision 
will  come  down  before  you  make  your  final  decisions  in  this  case. 
Again,  we  are  dealing  with  one  circuit  here.  It  is  an  important  cir- 
cuit in  this  area  but  still  it  is  just  one  circuit's  opinion,  and  it  is 
your  judgment  as  to  whether  or  not  this  requires  a  legislative  fix 
at  this  particular  instant. 

Mr.  Hughes.  I  know  you  have  directed  your  oral  comments  to 
title  I,  but  I  have  a  question  on  copyright  renewal,  and  I  would  like 
to  ask  it  at  this  time  for  the  record  since,  as  you  know,  we  will  be 
taking  that  issue  up  in  the  coming  days. 
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You  observe  that  approximately  20  percent  of  works  are  renewed. 
Do  you  know  why  so  few  works  are  renewed  and  so  many  works 
are  not  renewed?  According  to  your  statistics,  only  5  percent  of 
photographs  registered  in  1962  were  renewed,  0  percent  of  tech- 
nical drawings.  How  does  it  promote  the  progress  of  science  and 
the  useful  arts  to  automatically  renew  and  give  57  more  years  of 
protection  to  works  Liat  the  authors  themselves  in  many  instances 
do  not  care  about  renewing? 

Mr.  Oman.  I  suppose  the  answer  is  they  are  of  no  commercial 
value  at  that  point  so  what  difference  does  it  make  whether  they 
are  automatically  renewed.  Who  is  going  to  be  using  them?  Why 
would  it  promote  the  progress  of  science  and  the  useful  arts  to  have 
them  fall  into  the  public  domain?  They  are  worthless.  They  are  not 
going  to  be  used. 

In  the  case  of  photographs,  most  of  the  photographs  that  are  sub- 
mitted for  registration  are  the  works  of  professional  photographers 
who  take  your  children's  picture  and  they  want  to  get  copyright 
protection  so  you  don't  take  that  picture  down  the  street  to  some 
copy  shop  and  have  copies  run  off  much  cheaper  than  the  original 
photographer  would.  But  those  pictures  have  a  value  only  at  that 
particular  moment  in  history.  They  won't  have  a  value  28  years 
down  the  road  in  most  cases. 

Mr.  Hughes.  I  understand. 

Mr.  Oman.  So  I  think  the  short  answer  is  that  it  really  doesn't 
make  a  difference. 
Mr.  Hughes.  Tt  doesn't  do  any  damage. 
Mr.  Oman.  No. 

Mr.  HUGHES.  That  is  the  bottom  line. 

Do  current  renewal  provisions  in  copyright  law  conflict  with  the 
provisions  of  the  Berne  Convention? 

Mr.  OMAN.  We  have  a  long  history  on  this  subject  too,  Mr.  Chair- 
man. During  the  discussion  on  Berne  implementation  this  issue 
was  studied  at  great  length  and  the  ad  hoc  committee  that  was  or- 
ganized by  the  Department  of  State  concluded  that,  in  fact,  the  re- 
newal provision  did  violate  the  prohibition  against  formalities 
under  the  Berne  Convention.  However,  the  judgment  was  made  by 
Congress  that  it  was  a  transitory  phenomenon,  that  by  the  year 
2005  it  would  expire,  and  that  to  try  to  correct  it  legislatively  prior 
to  joining  the  Berne  Convention  would  disrupt  so  many  existing 
contracts  that  it  really  wasn't  worth  the  effort. 

And  we  explained  that  to  the  World  Intellectual  Property  Organi- 
zation in  Geneva,  the  organization  that  administers  the  Berne  Con- 
vention. They  too  said  that  it  was  no  problem,  not  a  bar  to  U.S. 
adherence  to  the  Berne  Convention.  It  was  clearly  being  phased  out 
and  that  that  was  fine  from  their  point  of  view. 

Mr.  HUGHES.  Can  we  solve  the  problem  by  automatically  renew- 
ing foreign  works  only? 

Mr.  OMAN.  Yes  we  could  solve  the  problem.  That  would  solve  the 
technical  Berne  problem.  But  I  wonder  if  we  do  want  to  create  a 
different  set  of  standards  

Mr.  HUGHES.  Whether  as  a  matter  of  policy  that  is  good  policy? 

Mr.  Oman.  I  would  question  whether  that  would  be  good  public 
policy. 
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Mr.  HUGHES.  Thank  you.  Does  the  gentleman  from  California 
have  any  questions?  If  not,  Mr.  Oman,  thank  you  very  much.  As 
always,  you  have  been  very  helpful  to  us.  We  do  have  some  addi- 
tional questions  which  I  did  not  get  to,  and  we  are  going  to  keep 
the  record  open  for  10  days  and  we  would  appreciate  you  respond- 
ing to  questions. 

Mr.  Oman.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  HUGHES.  Now  I  call  forward  a  panel  of  four  very  distin- 
guished witnesses  with  diverse  perspectives. 

First,  we  will  hear  from  Mr.  Edward  J.  Black,  vice  president  and 
general  counsel  of  the  Computer  &  Communications  Industry  Asso- 
ciation. The  CCIA  is  a  trade  association  comprised  of  manufactur- 
ers and  providers  of  computer  information  processing  and  commu- 
nications-related services  and  products.  CCIA's  member  companies 
generate  revenues  well  in  excess  of  5,>165  billion. 

Second,  we  will  receive  testimony  from  Mr.  August  W. 
Steinhilber,  chairman  of  the  Educators'  sd  hoc  committee  on  Copy- 
right Law.  Mr.  Steinhilber  is  general  counsel  and  associate  execu- 
tive director  of  the  National  School  Boards  Association.  The  ad  hoc 
committee  consists  of  nonprofit  organizations  representing  elemen- 
tary and  secondary  schools,  colleges  and  universities,  and  libraries. 

Third,  the  subcommittee  will  hear  from  Prof.  Shira  Perlmutter, 
Columbus  School  of  Law,  the  Catholic  University  of  America.  Prior 
to  embarking  upon  her  teaching  career  Professor  Perlmutter  prac- 
ticed law  in  New  York  City  and  represented  clients  in  the  copyright 
area.  She  is  the  author  of  several  important  articles  on  copyright 
law. 

Last,  and  certainly  not  least,  we  will  hear  from  Mr.  Robert  C. 
Waggoner,  chairman  of  the  Video  Monitoring  Services  of  America, 
Inc.  Mr.  Waggoner  is  also  president  of  Burroughs  Information  Serv- 
ices in  Livingston,  NJ,  and  president  of  the  New  Jersey  Symphony 
Orchestra. 

I  will  recognize  the  witnesses  in  the  order  of  their  introduction. 
We  welcome  you  here  today.  We  have  your  statements,  which  we 
have  read,  and  which,  without  objection,  vill  be  made  a  part  of  the 
record,  and  we  would  like  you  not  to  suu.inarize — we  would  like 
you  to  summarize  

[Laughter.] 

Mr.  HUGHES.  We  would  like  you  to  summarize  and  not  read  the 
statements  so  we  can  get  right  to  the  questions. 
First,  Mr.  Black.  Welcome. 

STATEMENT  OF  EDWARD  J.  BLACK,  VICE  PRESIDENT  AND  GEN- 
ERAL COUNSEL,  COMPUTER  &  COMMUNICATIONS  INDUSTRY 
ASSOCIATION 

Mr.  BLACK.  Good  morning,  Mr.  Chairman,  and  Mr.  Moorhead.  It 
is  a  pleasure  to  be  here  today  on  behalf  of  CCIA. 

As  you  have  indicated,  our  trade  association  is  comprised  of  man- 
ufacturers and  providers  of  computer  information  processing  and 
communications-related  products  and  services.  On  the  average, 
CCIA  members  spend  approximately  10  percent  or  more  of  their 
total  revenue  on  research  and  development. 
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In  addition  to  my  statement,  I  would  like  to  ask,  if  I  could,  that 
an  attached  paper  on  the  subject  of  reverse  engineering  also  be 
placed  in  the  record. 

Last  year,  CCIA  listened  with  great  interest  to  all  of  the  facts 
presented  by  the  publishers  and  authors  as  to  why  they  were  seek- 
ing congressional  clarification  of  section  107  of  the  Copyright  Act 
as  it  relates  to  unpublished  works.  Although  CCIA  understands  the 
publishers  and  authors'  desire  for  legislative  relief,  we  believe  tfiat 
their  concerns  are  already  addressed  by  the  Supreme  Court's  1985 
decision  in  Harper  v.  Row,  which  stated  that  the  unpublished  na- 
ture of  a  work  is  a  key,  though  not  necessarily  determinative,  fac- 
tor tending  to  negate  a  defense  of  fair  use. 

CCIA  interprets  title  I  as  simply  confirming  the  Supreme  Court's 
decision.  We  are  therefore  supportive  of  title  I  because  we  believe 
that  our  industry's  interests  are  not  affected  by  this  legislation  as 
currently  drafted  since  the  legislation  does  not  impact  on  the 
unpublished  nature  of  source  code  or  the  object  code  that  is  distrib- 
uted to  users  which  in  copyright  terminology  is  a  published  work. 
Thus,  CCIA  does  not  believe  that  the  legislation  which  the  chair- 
man has  proposed  has  any  impact  on  the  application  of  the  fair  use 
calculus  to  the  published  object  code. 

So  why  are  we  here  today?  In  part  because  of  some 
mischaracterizations  of  common  industry  practices  which  have  pre- 
viously been  made,  as  well  as  to  try  to  oring  before  the  committee 
some  of  our  views  on  the  complex  questions  surrounding  the  scope 
of  protection  of  computer  software. 

As  the  chairman  is  well  aware,  the  nature  of  technology  in  the 
computer  industry  and  the  manner  in  which  computer  programs 
are  protected  is  unique.  Computer  programs  can  be  protected  by 
trade  secret  law,  copyright  law  and,  in  the  case  of  certain  types  of 
software  related  inventions,  patent  law.  Until  the  special  consider- 
ations relating  to  computer  software  arose,  copyright  and  trade  se- 
cret law  coexisted  in  relative  harmony.  Coinputer  programs  are  dif- 
ferent from  other  copyrighted  works,  not  only  in  their  essential 
functionality,  but  also  in  the  way  in  which  the  product  is  delivered 
to  the  customer. 

Computer  programs  are  first  written  in  source  code,  higher  level 
language  understandable  to  human  beings.  However,  source  code  is 
regarded  as  a  trade  secret  and  vendors  do  not  provide  documenta- 
tion that  completely  discloses  elements  such  as  rules,  processes  or 
methods  that  are  not  protected  by  copyright.  In  our  industry  com- 
puter software  is  usually  made  available  in  the  compiled  machine 
version  that  consists  of  0's  and  l's.  This  is  generally  referred  to  as 
object  code.  This  code  is  executable  by  the  computer  and  it  is  gen- 
erally incomprehensible  even  to  experienced  programmers. 

Object  code  is  not  like  other  traditional  works  since  the  underly- 
ing principles  and  ideas  in  the  copyrighted  product  cannot  be  ana- 
lyzed without  using  various  reverse  engineering  processes.  Reverse 
engineering  is  an  established  industry  practice  commonly  used  by 
engineers  and  scientists  in  many  fields.  Previous  witnesses  before 
this  subcommittee  have  suggested  that  one  of  the  tools  of  reverse 
engineering,  decompilation,  is  illegal  or  improper  under  U.S.  copy- 
right law.  We  believe  this  is  incorrect.  The  Congress  has  not  spo- 
ken on  this  issue,  nor  has  case  law  supported  such  an  assertion. 
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We  believe  that  it  is  in  the  self-interest  of  some  members  of  in- 
dustry to  cast  doubt  on  the  legitimacy  of  reverse  engineering  so 
that  they  may  claim  U.S.  copyright  law  prevents  the  legitimate 
study  and  analysis  of  the  underlying  ideas,  principles,  functions 
and  procedures  of  the  copyrighted  work,  which  is  not  the  case. 

Mr.  Chairman,  I  have  noticed  from  reviewing  the  testimony  of 
other  witnesses  that  there  appears  to  be  an  effort  underway  to  con- 
vert copyright  into  a  "super  trade  secrecy  law."  Let  me  explain 
what  I  mean.  Patent  ana  trade  secret  law  protect  methods  and 
processes,  subject  matter  not  covered  by  copyright  law.  They  both 
also  contain  built-in  and  well  thought  out  safety  valves  to  promote 
competition. 

Compared  with  copyright,  patents  have  a  relatively  short  life. 
More  importantly,  patent  law  requires  an  applicant  to  make  an  en- 
abling disclosure  of  their  invention  and  to  indicate  the  best  mode 
for  carrying  out  this  invention.  In  contrast,  the  trade  secret  can  be 
maintained  indefinitely  and  no  disclosure  is  required.  However, 
competitors  are  free  to  reverse  engineer  a  product  to  discover  the 
underlying  methods  and  processes,  the  trade  secrets.  In  fact,  one 
of  the  reasons  why  trade  secret  law  is  able  to  coexist  with  patent 
law  is  that  reverse  engineering  limits  the  impact  of  trade  secret 
law,  thereby  encouraging  innovators  to  meet  the  rigorous  stand- 
ards of  patentability. 

If  copyright  law  is  interpreted  to  prevent  reverse  engineering  of 
unreadable  object  code,  then  the  ideas  underlying  the  code  will  be 
undiscoverable.  Thus,  the  ideas  would  be  protected  by  a  "super 
trade  secret  law"  broader  than  patent  laws  or  State  trade  secret 
laws. 

Mr.  Chairman,  members  of  the  committee,  we  have  seen  over  the 
last  20  years  the  U.S.  computer  and  communications  industry  grow 
and  prosper  because  many  new  and  innovative  companies  have 
been  able  to  enter  the  market  built  on  the  ideas  of  those  already 
in  the  market  by  creating  innovative  products  which  are  better  and 
are  less  expensive  than  those  previously  available  to  the  consumer. 
It  is  CCIA's  view  that  the  movement  toward  open  systems  and  dis- 
tributed network  computing  has  brought  tremendous  benefits  to 
the  user  community  and  to  the  Nation's  economy  overall,  including 
the  Federal  Government. 

Open  systems  provides  a  plethora  of  quality  choices  from  compet- 
ing vendors  instead  of  leaving  the  consumer  locked  into  the  one 
system  architecture  sold  by  some  proprietary  vendor.  We  should  be 
aware  of  those  who  might  try  to  use  the  legal  system  to  thwart  the 
movement  toward  open  systems. 

Thank  you. 

Mr.  Moorhead  [presiding].  Thank  you  for  your  testimony.  We 
will  have  our  question  and  answer  period  after  all  of  the  witnesses 
have  had  an  opportunity  to  testify. 

[The  prepared  statement  of  Mr.  Black  follows:] 
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Prepared  Statement  of  Edward  J.  Black,  Vice  President  and 
General  Counsel,  Computer  &  Communications  Industry  Association 

Good  Morning.  Mr.  Chairman,  the  Coirputer  &  Communications  Industry 
Association  (CCIA)  is  pleased  to  testify  before  the  Subcommittee  in  support  of 
Title  I  of  H.R.  2372  as  presently  drafted.  CCIA  is  a  trade  association 
comprised  of  manufacturers  and  providers  of  computer,  information  processing 
and  communications-related  products  and  services.  Ranging  from  young 
entrepreneurial  firms  tr  many  of  the  largest  in  the  industry,  CCIA's  member 
companies  collectively  ge^ierate  annual  industry-derived  revenues  in  excess  of 
$165  billion  and  employ  over  a  million  people.  On  average,  CCIA's  members 
spend  over  10%  or  more  of  their  total  revenue  on  research  and  development. 

As  the  Chairman  and  tne  Members  of  the  Subcommittee  are  aware,  H.R.  2372 
amends  Section  107  of  the  Title  17  of  the  Copyright  Act,  which  codifies  the 
judicially-created  fair  use  doctrine,  shielding  from  copyright  infringement 
liability  certain  uses  of  a  copyrighted  work  that  might  otherwise  be 
infringing.  Since  CCIA's  member  companies  protect  their  software  products  as 
literary  works  under  the  copyright  law,  we  are  concerned  that  any  new 
interpretation  of  U.S.  law  will  affect  how  our  companies  protect  their  current 
products,  conduct  their  business  and  develop  innovative  products  in  the 
future. 

As  a  result,  CCIA  has  taken  a  special  interest  in  the  public  policy  debate 
surrounding  proposed  changes  to  Section  107  designed  to  address  the  decisions 
of  the  Second  Circuit  Court  of  Appeals  in  New  Era  Publications,  International 
v.  Henry  Holt  &  Co.  and  Salinger  v.  Random  House  which  some  have  interpreted 
&i  imposing  a  virtual  per  se  rule  under  which  no  fair  use  would  be  permitted 
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for  Vuipublished  works.  At  last  year's  hearing,  CCIA  listened  with  great 
interest  to  aJ  1  of  the  facts  that  were  presented  by  the  publishers  and  authors 
as  to  why  they  were  seeking  Congressional  clarification  of  Section  107  as  it 
relates  to  unpublished  works. 

Although  CCIA  understands  the  publishers'  and  authors'  desire  for  legislative 
relief,  CCIA  believes  that  their  concerns  are  already  addressed  by  the  Supreme 
Court's  1985  decision  in  Harper  &  Row  v.  The  Nation,  which  dealt  with  the 
question  of  the  fair  use  of  unpublished  copyrighted  materials.  According  to 
the  Supreme  Court,  "the  unpublished  nature  of  a  work  is  [a J  key,  though  ncv. 
necessarily  determinative,  factor  tending  to  negate  a  defense  of  fair  use." 

Thus,  CCIA  interprets  Title  I  of  H.R.  2372  as  simply  confirming  the  Supreme 
Court's  decision.  We  do  not  believe  that,  as  presently  drafted,  the 
legislation  affects  our  industry's  interests  directly.  If  this  is  true,  why 
have  members  of  our  industry  come  before  you  to  discuss  this  bill  and  its 
potential  inpact  on  our  industry?  The  answer  is  a  complex  one  which  I  will 
seek  to  explain  in  my  testimony. 

The  nature  of  our  technologies  and  the  manner  in  which  computer  programs  are 
protected  is  unique.  Canputer  programs  can  be  protected  by  trade  secret  law, 
copyright  law  and,  in  the  case  of  certain  types  of  software-related 
inventions,  patent  law.  Patent  law  requires  an  applicant  to  make  an  enabling 
disclosure  of  its  invention  and  to  indicate  the  best  mode  for  carrying  out  the 
invention.  Trade  secret  law  allows  competitors  to  discover  by  "reverse 
engineering"  the  secreted  elements  of  the  marketed  product.  Reverse 
engineering  has  been  defined  by  the  Supreme  Court  in  Kewanee  Oil  v.  Bicron 
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"as  a  fa?r  and  honest  means  of  ...  starting  with  the  known  product  and 
working  backward  to  divine  the  process  which  aided  in  its  development  or 
manufacture."  The  Copyright  Act,  on  the  other  hand,  does  not  expressly 
require  disclosure  or  enable  discovery  of  a  copyrighted  work's  secreted 
elements,  mainly  because  copyrighted  works  rarely  contain  elements  that  are 
secreted. 

Until  the  special  considerations  relating  to  computer  software  arose, 
copyright  and  trade  secret  law  coexisted  in  relative  harmony.  But  computer 
programs  are  different  from  other  copyrighted  works,  not  only  in  their 
essential  functionality,  but  also  in  the  way  by  which  the  product  is  delivered 
to  the  customer.  Computer  programs  are  first  written  in  source  code  (a  higher 
level  language  like  "Basic,"  "Cobol"  or  "C") .  Source  code  is  easily  read  and 
understood  by  any  knowledgeable  conputer  programmer,  and  it  contains  the  notes 
of  the  programmer  on  how  the  program  works  and  what  it  does.  However,  source 
code  is  guarded  as  a  trade  secret  and  vendors  often  do  not  provide 
documentation  that  completely  discloses  elements  such  as  rules,  processes  or 
methods,  that  are  not  protected  by  copyright.  In  our  industry,  computer 
software  is  usually  made  available  only  in  a  compiled  machine  version  that 
consists  of  Os  and  is.  This  is  generally  referred  to  as  object  code.  Object 
code  is  executable  by  the  computer  and  is  generally  incomprehensible  even  to 
experienced  programmers. 

Mr.  Chairman  and  Members  of  the  S ubcommi tt ee ,  *t  is  very  important  to  note 
that  the  object  code  that  is  distributed  to  the  users  is,  in  copyright 
terminology,  a  published  work.  Consequently,  as  I  stated  earlier,  CCIA  does 
not  believe  that  the  legislation  which  the  Chairman  has  proposed  has  any 
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iirpact  on  the  application  of  the  fair  use  calculus  to  object  code.  Since 
neither  the  Salinger  nor  the  New  Era  cases  addresses  fair  use  issues  unique  to 
the  software  industry,  we  do  not  believe  that  this  legislation  is  intended  to 
address  our  industry  and  we  hope  that  the  legislation  and  any  legislative 
history  will  faithfully  reflect  this  point. 

Certain  members  of  our  industry  have  come  before  this  Subcommittee  and 
suggested  that  reverse  engineering  practices  such  as  decompilation  encourage 
piracy  and  discourage  innovation.  We  believe  that  these  assertions  are  gross 
mischaracterizations.  More  importantly,  however,  is  the  fact  that  these 
issues  have  nothing  to  do  with  this  legislation  since  it  is  the  published 
object  code  which  is  reverse  engineered.  But,  we  would  like  to  clarify  the 
record  with  regard  to  these  important  issues,  if  we  may. 

Some  have  also  suggested  that  U.S.  copyright  law  forbids  one  form  of  reverse 
engineering  commonly  referred  to  as  decompilation.  It  is  CCIA's  understanding 
that  neither  the  courts  nor  the  Congress  have  expressed  any  definite  views  on 
the  desirability  or  legality  of  this  practice.  Certain  members  of  our 
industry  appear  to  be  using  public  forums  to  foster  the  mistaken  belief  that 
these  cannon  practices  have  been  found  to  be  illegal  and/or  immoral. 

There  are  many  carpi  ex  and  legitimate  reasons  why  reverse  engineering  is  used 
in  our  industry.  As  I  stated  previously,  object  code  is  generally 
incomprehensible  to  people.  Object  code  is  not  like  other  traditional 
literary  works,  since  the  underlying  principles  and  ideas  in  the  copyrighted 
software  product  cannot  be  easily  examined  without  using  various  reverse 
engineering  processes.    R<amination  of  conputer  programs  is  done  to  correct 
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errors  in  the  program,  to  perform  maintenance  operations,  and  to  ensure  that 
different  computer  products  can  interoperate  in  today's  global  distributed 
computer  networks.  Over  the  last  twenty  years,  the  U.S.  computer  and 
communications  industry  has  grown  and  prospered  because  many  new  and 
innovative  companies  have  been  able  to  enter  the  market  and  build  on  the  ideas 
of  those  already  in  the  market  place  by  independently  creating  innovative 
products  which  are  better  and/or  less  expensive  than  those  previously 
available  to  the  consumer.  It  is  CCIA's  view  that  the  movement  toward  "open 
systems"  and  distributed  network  computing  has  brought  tremendous  benefits  to 
the  user  community,  including  the  Federal  Government.  Open  systems  provide  a 
plethora  of  quality  choices  from  competing  vendors  instead  of  leaving 
consumers  locked- in  to  the  one  system  architecture  sold  by  a  proprietary 
vendor. 

Reverse  engineering  is  an  established  industry  practice  commonly  used  by 
scientists  and  engineers  around  the  world,  and  it  is  an  integral  part  of  how 
our  companies  do  business.  Reverse  engineering  is  often  necessary  in  a 
technological  environment  where  markets  change  in  a  manner  of  months  (long 
before  detailed  technical  specifications  are  published,  if  they  are  ever 
available. ) 

Since  reverse  engineering  is  a  very  complicated  issue  and  is  the  subject  of  so 
many  inaccurate  statements,  CCIA  thought  that  the  attached  overview  of  reverse 
engineering  techniques  and  their  application  in  our  industry  would  be  helpful 
to  clarify  certain  aspects  of  the  debate  on  reverse  engineering.  The  paper's 
author,  Andy  Johnson-Laird,  President,  Johnson- Laird,  Inc.,  has  graciously 
allowed  us  to  reproduce  it  for  the  Subcommittee. 
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Mr.    Chairman,  I  have  also  noticed  in  reviewing  the  testimony  of  other 
witnesses  that  there  appears  to  be  an  effort  underway  in  this  and  other  forums 
to  covert  copyright  into  a  "super-trade  secrecy  law."    Allow  me  to  explain 
what  I  mean  by  this  term.    Patent  and  trade  secret  law  protect  methods  and 
processes  (subject  matter  not  covered  by  the  copyright  law)  ,  they  both  also 
contain  built-in  and  well  thought-out  safety  valves  to  promote  competition. 
Compared  with  copyright,  patents  have  a  relatively  short  lifer  also,  others 
are  free  to  try  to  design  around  the  well-defined  and  understandable  patent 
claims.    And,  most  importantly,  patent  law  requires  an  applicant  to  make  an 
enabling  disclosure  of  their  invention,    in  contrast,  a  trade  secret  can  be 
maintained  indefinitely  and  no  disclosure  is  required.    However,  a  competitor 
is  free  to  reverse  engineer  a  product  to  discover  the  underlying  methods  and 
processes  —  the  trade  secrets.    In  fact,  one  of  the  reasons  why  trade  secret 
law  is  able  to  coexist  with  patent  law  is  that  reverse  engineering  limits  the 
impact  of  trade  secret  law,  thereby  encouraging  innovators  to  meet  the 
rigorous  standards  of  patentability  established  by  Congress.    If  copyright  law 
is  interpreted  to  prevent  reverse  engineering  of  unreadable  object  code  then 
the  ideas  underlying  the  code  will  be  undiscoverable.    These  ideas  will  be 
protected  by  a  "super-trade  secret  law"  broader  than  the  patent  laws,  or  state 
trade  secret  laws. 

We  should  be  very  careful  before  we  allow  ourselves  to  go  down  a  road  where 
copyright  protects  not  just  the  original  expression,  but  also  the  underlying 
ideas  and  principles.  CCIA  does  not  believe  that  U.S.  copyright  law  should 
be  construed  in  a  manner  which  prevents  the  legitimate  study  and  analysis  of 
the  underlying  ideas,  principles,  functions  and  procedures  of  a  copyrighted 
work.    If  copyright  law  prohibits  making  a  transitory  copy  for  this  limited 
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purpose,  the  program's  functional  specifications          its  unprotectable  ideas 

  would  remain  secret,  preventing  the  creation  of  new,  innovative,  non- 
infringing computer  products  which  are  independently  developed.  Such  a  policy 
would  discourage  innovation,  defeat  the  movement  toward  "open  systems",  reduce 
consumer  choice,  and  ultimately  diminish  the  diversity,  creativity,  and 
competitiveness  of  our  industry. 

In  conclusion,  Mr.  Chairman,  CCIA  clearly  understands  that  well-intentioned 
people  may  disagree  strongly  on  what  leqal  environment  is  best  for  the 
technological  future  of  our  industry,  and  for  the  public  welfare.  However,  it 
is  not  beneficial  to  a  proper  public  policy  debate  for  certain  members  of  the 
industry  to  make  overly  broad,  unfounded  accusations  and  derogatory  statements 
about  the  views  and  practices  of  other  members  of  the  U.S.  computer  industry. 
Moreover,  we  do  not  believe  that  this  legislation  addresses  or  impacts  upon 
the  legal,  technological  and  economic  issues  surrounding  reverse  engineering 
procedures  in  our  industry.  Thus,  assuming  the  Subcommittee  understands  and 
agrees  with  our  interpretation  of  the  scope  of  this  legislation,  we  are 
pleased  to  support  it. 

lhank  you  very  much  for  providing  me  this  opportunity  to  testify  and  I  would 
be  delighted  to  answer  any  questions. 
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Reverse  Engincerm*:  of  Software  •  Separating  Legal  Mythology  from  Actual  Technology 

Introduction 

More  and  more  recent  court  decisions  arc  being  made  in  cases  involving  reverse 
engineering  of  software.  The  European  Community  (EC)  is  working  on  a  new  Software 
Directive  that  may  outlaw  reverse  engineering.  But  not  everyone  is  clear  on  what  reverse 
engineering  is  (and  what  it  is  not),  who  docs  it,  when  they  do  it,  how  they  do  it  and  why 
they  do  it.  This  ignorance  has  the  potential  to  reduce  the  US's  ability  to  compete  in  the 
world  software  market  by  creating  an  unrealistic  framework  within  which  it  must  operate. 
Already  US  judges  and  EC  bureaucrats  have  made  decisions  and  directives  that  threaten  to 
make  reverse  engineering  a  synonym  for  software  theft.  There  is  a  considerable  risk  these 
lawmakers  will  attempt  to  outlaw  a  process  that  is  absolutely  fundamental  and  vital  to  the 
process  of  software  development. 

It  is  easier  to  gain  a  practical  knowledge  of  software  reverse  engineering  in  three  stages: 
firstly,  to  see  reverse  engineering  in  real- world,  non-computer  related  contexts;  secondly, 
to  see  the  process  of  software  engineering,  and  finally,  to  see  reverse  engineering  in  the 
context  of  software. 
What  is  'Reverse  Engineering'? 

One  legal  definition  of  reverse  engineering  is  "the  process  by  which  a  completed 
product  is  systematically  broken  down  to  its  component  pans  to  discover  the  properties  of 
the  product  with  the  goal  of  gaiiing  expertise  to  reproduce  the  product."  This  definition 
does  not  do  justice  to  the  process  of  reverse  engineering  of  software.  It  lacks  understanding 
of  the  special  nature  of  computer  software  and  thereby  draws  a  veil  over  the  realities  and 
permits  legal  myths  to  spring  up. 

Fortunately  there  are  many  real-world  examples  of  reverse  engineering  that  require  no 
knowledge  of  computer  science.  The  examples  that  follow  arc  complete  —  they  track 
closely  to  the  process  and  the  problems  of  reverse  engineering  at  several  levels,  ranging 
from  the  most  visible  10  the  more  subtle. 
lAmmmrrt.  This  testes  good.  Whsi'smit? 

Imagine  that  you  are  dining  in  one  of  the  best  restaurants  in  town.  You  have  just  taken 
your  first  bile  of  a  delicious  entree.  It  is  so  good  that  you  ask  the  Chef  for  the  recipe,  but 
get  nothing  othsr  than  a  Gallic  shrug  (it's  a  French  restaurant)  and  a  mumbled  apology 
from  which  you  discern  that  it  is  a  family  secret. 
Now  what? 

You  start  10  analyze  what  your  taste  bud*,  olfactory  so\scs  and  eyes  tell  you:  you  can 
tasie  something  like  oranges,  and  then  there  is  a  flavor  of  basil,  or  is  it  thyme?  There  is  also 
a  him  of  nutmeg  in  the  sabcc.  But  what  is  thai  delicious  rich  flavor? 
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Assuming  you  arc  a  diligent  gourmet  you  will  probably  be  able  to  identify  most  of  the 
major  components  of  the  dish  —  but  what  of  the  actual  process  of  creation,  the  cooking? 
Just  knowing  the  ingredients  is  only  pan  of  the  story,  you  also  must  find  out  how  the 
ingredients  arc  combined,  both  in  terms  of  their  relative  proportions  and  the  cooking 
process.  Were  the  onions  browned  in  butter?  Was  orange  peel  used?  Only  when  you  had 
made  educated  guesses  as  to  the  ingredients  could  you  attempt,  using  your  own  culinary 
knowledge  and  skills,  to  recreate  the  original  dish.  Even  then,  it  would  probably  take 
several  attempts.  You  may  need  to  go  back  to  the  restaurant  to  refresh  your  memory  bv 
ordering  the  same  dish. 
It  hurts  here.  Doc. 

Now  consider  the  case  of  a  General  Practitioner  confronted  by  a  patient  with  a  problem. 
The  doctor  determines  what  is  wrong  by  interrogating  and  examining  the  patient:  Where  is 
the  pain?  What  kind  of  pain  is  it?  When  did  it  start?  Have  you  had  a  history  of  this  kind  of 
pain?  And  so  on.  Once  sufficient  data  has  been  gathered  from  the  patient,  the  doctor  uses 
his  skill  and  training  to  formulate  a  diagnosis  and  prescribe  an  appropriate  course  of 
treatment. 

Doctors  would  be  the  first  to  admit  that  in  many  cases  their  initial  diagnosis  and 
treatment  are  wrong.  Patients  return  having  taken  their  medicine  but  without  relief.  The 
doctor  must  then  refuv.  his  mental  model  of  the  problem,  integrating  new  information, 
moo-fying  his  diagnosis  and  trying  again. 
There's  this  funny  chnking. 

Remember  the  last  time  you  took  your  car  to  the  garage  because  of  a  strange  noise 
emanating  from  the  from  of  the  car?  The  service  reception  clerk  would,  in  all  probability, 
have  worked  through  a  list  of  questions  rather  like  the  doctor's:  What  kind  of  noise  is  it? 
Does  it  happen  all  the  time?  When  did  it  first  start? 

The  clerk  and  his  mechanic  must  use  their  knowledge  of  your  particular  car  and  general 
engineering  principles  to  try  and  identify  the  source  of  the  noise  and  select  the  appropriate 
repairs. 

How  many  times  have  you  driven  away  from  the  garage  with  your  car  and  without 
your  money,  only  to  discover  that  the  problem  is  still  there;  the  same  old  clonking  noise 
happens  just  as  before,  exactly  as  you  had  described  to  the  garage  staff?  All  you  can  do  is 
take  the  car  back  and  permit  the  mechanic  to  have  another  try  at  building  a  correct  mental 
model. 
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Lessons  from  ttese  Examples 

These  are  bu:  three  fairly  simple  real -world  examples,  bul  they  arc  aU  complelc  working 
models  of  reverse  engineering.  All  three  examples  have  the  following  characteristics: 

1 .  Someone  was  confronted  with  the  unknown  or  the  unexpected. 

2.  In  order  to  understand  the  problem,  mat  person  attempted  to  create  a  mental  model. 
Such  a  model,  in  order  to  he  any  good,  must  be  so  complete  that  it  could  be  used  to  predict 
the  likely  outcome  of  mixing  particular  ingredients  or  consuming  certain  tablets  or 
tightening  certain  nuts  and  bolts. 

3.  The  real-world  information  available  about  the  food,  the  medical  problem  and  the 
automobile  problem  was  incomplete  and  approximate.  The  mental  model  required  to 
understand  the  problem,  and  thereby  derive  the  solution,  is  therefore  incomplete  and 
probably  could  no:  be  used  for  accurate  predicdon  of  the  outcome— at  least  not  on  the  first 
try. 

4 .  In  an  attempt  to  augment  the  real-world  data  available,  the  individual  in  each 
examptc  must  use  their  own  training,  prior  knowledge  and  skill  to  fill  in  the  gaps  and  create 
a  working  liypo'hesis  that  forms  the  basis  of  their  mental  model. 

5 .  The  model  will  be  judged  good  enough  only  if  it  predicts  outcomes  correctly — the 
recipe  would  only  be  good  if  the  result  tastec  the  same  as  the  original,  the  diagnosis  and 
treatment  would  only  be  good  if  the  patient  was  cured,  and  the  car  repairs  would  only  be 
good  if  the  funny  clonking  noise  disappeared. 

Remember  these  three  examples — their  characteristics  will  be  analyzed  in  more  detail  in 
a  moment. 

Whzt  is  Software  Development? 

Software  drvciopment,  sometimes  called  software  engineering,  is  a  process  of 
metamorphosis,  bj:,  unlike  the  caterpillar  to  butterfly  transformation,  has  many  more 
stages.  At  each  stage,  conceptual  information  is  stripped  off  like  the  discarded  outer  skin  of 
the  caterpillar. 

Sprcificali) ,  tie  stages  are: 

1  The  crieinaJ  idea,  existing  as  a  mental  model  within  the  cortex  of  the  software's 
creator. 

2  A  product  overview  document,  recording  in  outline  the  mental  model,  the  "vision" 
of  the  product.  Tie  nuances  of  pure  thought  are  locked  onto  paper.  Much  of  the  fluidity, 
the  spontaneity  and  the  details  of  the  original  model  arc  lost  because  of  the  constraining 
effec  t  of  the  wn:.en  word  (and  perhaps  computer  people's  distaste  for  writing  these  kinds 
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?    A  loiiv.si  *;\v:fu*aiion  of  the  program,  intended  to  sh.'.re  as  ninth  oJ  ihc  original 
vision  as  possible  between  the  several  members  of  the  team  who  are  about  to  implement  the 
program  This  document  aJso  strips  off  some  of  the  higher  conceptual  levels  present  in  the 
designer's  head  as  it  adds  more  implementation -specific  details. 

4.  A  design  for  the  program,  similar  in  nature  to  an  architect's  sketch,  showing  the 
major  parts  of  the  program,  the  externa]  views  of  the  program,  the  internal  modules  and  the 
way  that  information  will  flow  between  and  be  processed  by  these  modules.  By  now,  the 
focus  is  on  how  to  implement  the  program  and  therefore  higher  level  conceptual 
information  will  be  omitted. 

5 .  The  human  readable  form  of  the  "source  code",  produced  by  translating  the  logical 
steps  and  processes  required  to  move  and  manipulate  data  within  the  program.  This  source 
code  is  written  in  a  silted  but  coldly  efficient  artificial  ianguage  such  as  COBOL, 
FORTRAN.  BASIC  and  C.  All  such  languages  permit  programmers  to  write  the  required 
program  logic  in  a  precise,  unambiguous  way.  as  well  as  embedding  their  notes  to 
themselves  alongside  each  line  of  computer  code.  The  pan  of  the  source  code  usee  'o 
control  the  computer  describes  in  a  completely  precise  manner  what  the  computer  must  do 
and  the  sequence  in  which  i;  must  done.  The  programmer's  notes  describe  die  higher  level 
concepts  of  why  the  computer  is  being  directed  to  perform  a  particular  opera  don — ocrhaps 
the  final  method  chosen  is  less  than  obvious,  or  perhaps  it  is  chosen  with  an  eye  to  some 
fumrc  enhancement.  Regardless  of  the  diligence  of  the  programmer,  huge  amounts  of 
higher  level  information  in  the  specification  are  sloughed  off  and  are  not  contained  within 
the  source  code. 

b.  The  compter  executable  form  <.  •  the  program  is  translated  (more  correctly, 
"compiled")  from  the  source  code  by  a  special  program  (the  "compiler")  already  available 
on  the  computer.  This  program  both  translates  the  computer  part  of  the  source  code  into  the 
computer  instructions  required  to  move  and  manipulate  data,  and  also  optimizes  the 
sequence  of  these  instructions  to  make  best  use  of  the  way  the  electronics  within  the 
computer  work  Furthermore,  to  avoid  programmers  having  to  write  source  code  for 
commonly  required  tasks,  the  compiler  links  libraries  of  previously  compiled  modules  witr 
the  computer  instructions  derived  from  the  source  code  to  form  the  "executable"  program — 
a  program  capable  of  being  run  on  the  computer. 

The  executable  program,  the  butterfly  of  the  piece,  is  remarkably  different  from  the 
respective  caterpillars  from  which  it  was  created-  it  lacks  any  easily  readme  content, 
consisting  only  of  seemingly  random  numbers,  it  lacks  all  of  the  progn.  rimer's  notes 
evpUmme  the  u.hy<  and  wherefores,  the  higher  level  concepts  and  motives  explained  in  the 
source  code,  the  oririn:t3  sequence  of  the  soup.'*:  code  has  been  scrambled  as  a  result  of 
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optimizing  the  computer  instructions  for  most  efficient  execution;  finally,  several  thousand 
additional  compuicr  instruction  have  been  added  from  prefabricated  libraries  to  do  routine 
housekeeping  tasks. 

Before  any  computer  program,  regardless  of  size  or  complexity,  can  be  licensed 
commercially  to  end-users,  it  must  be  documented  and  tested.  The  documentation  includes 
such  manuals  as  the  user  guide  with  a  tutorial  to  leach  people  how  to  use  the  program, 
reference  manuals  to  explain  every  feature  of  the  program,  envelopes  and  labels  for  floppy 
diskettes,  license  agreements  and  even  postage  paid  registration  cards  to  be  returned  to  the 
vendor  with  the  end-user's  name  and  address. 

The  testing  of  a  computer  program  is,  quite  literally,  an  impossible  task.  Modem 
software  is  typically  several  hundreds  of  thousands,  sometimes  millions,  of  computer 
instructions,  all  of  which  have  to  do  the  right  things  in  the  right  order  at  the  right  time  for 
the  program  to  operate  correctly  under  all  possible  conditions.  There  is  an  old  saw  in  the 
computer  industry  that  testing  reveals  the  presence  of  mistakes — not  their  absence.  Errors 
creep  in  at  all  stages;  perhaps  the  product  specification  or  the  design  specification  described 
some  feature  that  reads  well  on  pap^r  but  is  impossible  to  implement  in  software.  Perhaps 
the  source  code  contains  a  logic  error — a  disparity  between  the  specification  and  the 
implementation.  There  are  literally  milli  jns  upon  millions  of  possible  interactions  and 
different  conditions  under  which  the  program  must  operate  correctly,  and  yet  there  is  not 
enough  time  to  test  for  all  these  conditions.  This  is  not  just  from  the  need  to  get  the  product 
to  market — there  is  not  enough  elapsed  time  available  in  the  average  human  Lifespan  to  test 
for  all  possible  combinations. 

Software  developers  must  commit  a  huge  amount  of  effort  to  testing  complex  software 
and  even  the  largest  vendors  such  as  IBM.  Apple  and  Microsoft  have  shown  the  rest  of  the 
world  that  it  is  not  unusual  to  be  years  late  with  large  complex  programs.  The  cost  of 
correcting  a  mistake  in  a  program  increases  exponentially  the  longer  it  takes  to  find  the 
mistake;  fix  it  before  the  program  is  distributed  and  it  may  cost  from  S 10  to  SI, 000  in  duvc: 
and  indirect  costs;  fix  it  after  distribution  has  occurred  (when  there  arc  thousands  of  copies 
in  the  world),  and  the  costs  can  be  in  the  hundreds  of  thousands  of  dollars.  Fail  to  fix 
enough  of  the  mistakes  and  the  company  may  not  survive. 

The  computer  industry  has  already  encountered  the  sobering  experience  that  testing 
programs  and  updating  them  to  remain  competitive  will,  over  a  typical  program's  life,  cost 
ten  to  twenty  time*  more  than  the  original  program's  development.  If  a  typical  pjogram 
costs  $3(tf),000  develop  (and  thar  figure  is  probably  low  for  market  leading  software), 
onr.funj:  maintenance,  enhancements  and  testing  will  cost  $3,000,000  to  $6,000,000  ovci 
a  p;ix!u  >      ul  prrhap'-  f^e  to  siv.  ycais 
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Completing  the  (eil-world  context 

In  today's  computers,  from  microcomputer  to  mainframe,  2  single  program  must 
operate  in  the  company  of  many  other  software  components  in  what  is  essential])-  a 
software  commune.  Anti-social  behavior  by  any  one  component  may  result  in  lost  data, 
garbage  appearing  on  computer  screens,  or  a  "system  crash"  (where  the  computer  system 
goes  wild  and  must  be  reset).  Therefore,  a  significant  part  of  testing  a  new  software 
product  involves  testing  its  ability  to  co-exist  with  the  other  software.  This  inter-operation 
with  many,  many  other  software  modules  demands  that  standards  be  defined  to  permit  one 
program  to  communicate  with  another — the  programs  must  agree  on  which  side  of  the  road 
they  will  drive. 

These  standards  take  two  forms:  interfaces  and  protocols.  Unlike  other  jargon  words  in 
the  computer  field,  ihese  two  arc  used  in  almost  exactly  their  normal  meaning. 

An  interface  is  a  software  connection  between  two  modules.  Think  of  this  as  a  1040EZ 
tax  form — this  is  one  of  your  interfaces  to  the  IRS.  It  only  works  as  an  interface  because 
you  agree  to  put  cenain  data  in  certain  places  on  the  form.  The  IRS  can  then  process  your 
data  correctly  and,  if  appropriate,  respond  to  your  form  by  sending  you  a  refund  check.  So 
it  is  with  software;  an  interface  is  nothing  more  than  a  "pro  forma"  method  of 
interconnecting  two  different  computer  programs.  The  interface  designer  creates  a 
documented  method  of  handing  information  from  one  module  to  another,  and  another  for 
returning  responses.  An  interface  has  two  characteristics;  data  structure  (the  layout  of  the 
form)  and  data  content  (the  numbers  that  you  write).  For  accurate  communication,  both 
structure  and  content  must  be  correct 

A  protocol  is  simply  an  interface  with  a  time  element  involved.  For  example,  we  use  an 
unwritten  protocol  on  the  telephone;  only  one  person  is  to  talk  at  any  time;  if  both  people 
stan  talking,  one  (or  both)  fall  silent.  If  the  silence  is  too  long,  one  (or  both)  may  attempt  to 
re-establish  communications  by  saying  "Hello?"  The  interface  is  the  telephone  line,  the 
connection  between  the  two  people.  The  protocol  involves  timing  Anyone  who  has  ever 
used  a  radiotelephone  (where  only  one  person  can  transmit  at  a  time  and  must  say  "Over"  to 
tell  the  other  parry  10  go  ahead)  or  a  transatlantic  phone  call  via  satellite  (where  there  is  a 
one  second  delay),  can  attest  to  the  problems  that  time  delays  cause  to  normal  telephone 
protocol.  What  often  happens  is  that  both  people  start  speaking  at  the  same  time,  both 
realize  the  problem,  both  back  off,  both  say  "Go  ahead"  and  both  start  speaking  at  the  same 
time  all  over  again  This  is  an  example  of  a  fail,  g  protocol— easily  fixablc  merely  by  what 
:<>  said  and  when 

Computers  in  the  real  world  hav<J  many  different  types  of  interfaces:  some  connect  one 
p;cce  of  software  w-.rh  another  as  described  above;  yet  others  exist  between  pieces  of 
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software  and  pieces  of  hardware,  others  exist  between  one  piece  of  hardware  and  another 
piece  of  hardware,  and  finally,  there  arc  interfaces  between  hardware  and  humans.  AU  of 
these  conform  to  the  definition  that,  as  interfaces,  they  arc  points  in  an  information 
processing  system  through  which  information  passes  essentially  unchanged.  This 
characteristic  can  also  be  applied  in  reverse:  if  a  particular  point  in  an  information 
processing  system  changes  the  information  passing  through  it,  then  it  is  not  an  interface. 

Almost  all  of  these  other  lands  of  interfaces  operate  using  protocols  of  differing 
purpose  and  complexity.  However,  they  still  conform  to  the  basic  definition  that  a  protocol 
is  an  interface  to  which  the  clement  of  time  has  been  added 
Interoperability 

For  two  different  programs  written  by  different  programmers  from  different  companies 
to  work  together,  or  in  the  vernacular  of  the  Europeans  drafting  the  new  Software 
Directive,  to  "intemperate."  all  of  the  interfaces  and  protocols  must  be  known  to  both 
programmers.  Moreover,  both  programs  must  adhere  to  the  Jcaer  of  these  interfaces  and 
protocols.  If  they  do  not.  it  will  be  lilcc  putting  erroneous  information  on  your  1040EZor 
two  people  on  a  radiotelephone  link  talking  at  once.  The  programs  will  fail  to  intcroperatc 
correctly  and  the  results  can  be  unpredictable. 

Interoperability  may  also  require  one  program  to  know  the  exact  layout  (structure  and 
content,  again)  that  another  program  uses  when  it  writes  information  to  a  data  file  on 
magnetic  media  (such  as  a  floppy  or  hard  disk).  Many  a  frustrated  computer  user  has 
discovered  that  their  favorite  word  processor  cannot  handle  the  data  file  format  of  thcir 
spread sheet  program  and  has  been  forced  to  re-type  the  same  numbers. 

In  summary,  for  two  programs  to  intcroperatc.  both  must  have  been  written  with 
accurate  knowledge  of  the  interfaces  and  protocols  to  be  used.  Any  inaccuracy  will  cause  a 
problem— computers  arc  far  less  tolerant  of  minor  errors  than  arc  humans;  they  demand 
absolute  accuracy. 
Competitive  Products 

Interoperability  implies  peaceful  co-existence  between  tv-o  programs.  But  what  of 
outright  competition?  What  docs  it  take  to  produce  a  new  program  that  competes 
effectively  with  an  existing  program? 

The  first  decision  for  the  would-be  developer  of  the  competitive  program,  is  whether  to 
create  a  completely  dissimilar  program  that  competes  for  the  same  users  or  whether  to 
produce  a  similar  but  "better"  (more  feature-rich,  faster,  smaller,  cheaper)  version  of  the 
program.  In  computer  jargon,  this  latter  case  is  referred  to  as  a  "clone"  of  the  original 
program— a  funcuonal  equivalent  of  the  program  but  produced  independently 
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Developing  a  completely  new  program  for  the  same  t.ugci  market  is  the  mOM  difficult 
and  most  expensive  way  to  compete  but  for  less  than  obvious  reasons;  the  design  and 
implementation  of  the  software  itself  will  cost  more  or  less  the  same  as  a  clone  (for  reasons 
that  will  be  described  later)  but  it  will  cost  much  more  to  advertise  and  market  the  product 
to  convince  the  new  users  to  use  this  "better  mousetrap"  and  existing  users  to  discard  the 
"old"  mousetrap. 

As  all  of  the  major  players  in  the  computer  industry  have  learned,  it  makes  good 
business  stnsc  to  develop  cither  a  complete  or  a  partial  "clone''  product,  a  product  that 
offers  some  degree  of  "compatibility"  with  an  existing  product.  IBM's  first  personal 
computer  had  many  features  of  the  very  successful  Apple  EL  Digital  Research  developed  an 
operating  system  (the  software  the  controls  all  physical  operation  of  the  computer),  CP/M. 
that  had  many  of  the  features  of  Digital  Equipment's  TOPS-lOopcrating  system.  Microsoft 
developed  MS-DOS  (Microsoft  Disk  Operating  System)  whic»N  had  many  of  the  features  of 
Digital  Research's  CP/M  operating  system.  More  recently  Digital  Research  has  developed 
DR-DOS  which  has  many  of  the  features  of  Microsoft's  MS-DOS.  In  the  application  area 
(the  programs  that  do  the  user's  work),  there  is  a  similar  history.  The  seed  spreadsheet 
program  was  YisiCaic.  running  on  an  Apple  II.  This  was  followed  by  numerous  other 
spreadsheets  such  as  SupcrCalc,  and  Lotus  1-2-3,  both  of  which  had  many  of  the  features 
of  Visi-Cak. 

In  summary,  there  is  a  continuous  history  of  competition  between  companies  who 
develop  functionally  similar  programs,  each  hoping  to  offer  the  end-user  more  features  and 
more  performance  for  less  cost. 
Ingredients  for  z  Clone  Product 

A  clone  product,  to  be  commercially  \  iable,  must  offer  the  same  or  better  features  as  the 
original.  The  best  assessment  of  quality  for  a  clone  product  is  whether  or  not  n  can  be 
substituted  for  the  original  program  and  be  capable  of  processing  existing  data  files  created 
by  the  original.  This  test  must  also  be  applied  to  "attaching"  programs  (sometimes  called 
"add-on  programs")  that  augment  a  product  such  as  Lotus  1-2-3  by  additional  processing 
of  Lotus'  data  files. 

To  meet  this  substitution  test,  the  clone  implcmcntor  must  have  detailed  information 
about  the  interfaces  and  protocols  used  by  the  original  program,  the  details  of  the  structure 
and  content  of  all  of  the  data  files  and  complete  details  of  the  behavior  of  the  program  as  it 
performs  its  processing  Any  insufficiencies,  any  differences,  between  the  clone  and  the 
original  program  are  equivalent  to  mistakes  in  the  clone  program  and  will  count  against  it  in 
the  marketplace 
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Given  lhai  a  software  vendor  has  the  nghi  to  produce  a  competitive  clone  program  or  an 
"attaching"  program— and  the  courts  appear  to  be  silent  on  this  issue,  even  though  all  of  the 
major  players  such  as  IBM.  Apple,  Ashton-Tatc  and  WordPerfect  have  produced,  if  not 
clones,  then  products  that  are  modelled  very  closely  on  others  —the  clone  implementor 
needs  to  gather  together  a  significant  body  of  detailed  information:  the  file  structures  and 
contents,  the  commands  entered  on  the  keyboard  and  the  functionality  they  perform,  the 
kinds  of  printouts  produced  and  the  exact  behavior  of  many  internal  functions  of  the 
program.  Even  when  a  vendor  wishes  nothing  more  than  interoperation.  they  must  know 
the  details  of  an  original  program's  file  format  and  content. 

There  are  only  four  possible  sources  for  this  information:  the  technical  documentation 
available  on  the  commercial  market  in  the  original  product  manuals;  information  in  technical 
magazines  and  books;  experimentation  with  a  legitimately  acquired  copy  of  the  program, 
running  it  on  a  computer  to  observ ;  what  it  does  and  the  kinds  of  files  it  creates;  and 
finally,  information  gathered  by  analyzing  the  inner  workings  of  the  original  program.  It  is 
this  process  of  analysis  that  has  been  dubbed  "reverse  engineering."  and  that  was  defined 
in  a  United  States  Supreme  court  ruling  (Kewancc  Oil  Co.  v.  Bicron  Corp.  416  US  470. 
476  (1974))  as  "...  starting  with  the  known  product  and  working  backward  to  divine  the 
process  which  aided  in  its  development  or  manufacture." 

Software  manuals  and  specifications  arc  by  definition,  incomplete,  inaccurate  and  out- 
of-date.  They  are  normally  written  before  the  software  is  completed  and  are  therefore  a 
statement  of  Litem  rather  than  a  description  of  fact.  Even  when  they  are  written  after  the 
product  has  been  completed,  they  never  succeed  in  describing  all  aspects  of  the  product, 
nor  are  they  error  free.  The  only  valid  source  of  accurate  information  about  a  program  is  the 
computer  executable  program  itself.  This  can  be  the  o.ily  arbiter  of  compatibility— if  the 
clone  computer  program  fails  to  work  right  because  of  some  incompatibiliry  or  difference 
between  it  and  the  original  program,  it  really  docs  not  matter  what  any  mar.ual  says.  If  the 
program  docs  not  work,  the  program  docs  not  work. 
Wh2t  is  'Software  Reverse  Engineering?' 

"Software  reverse  engineering"  is  really  a  misnomer,  a  convenient  "handle"  ascribed  to 
the  process  of  analyzing  existing  software.  The  process  is  akin  to  an  artist  in  an  an  gallery 
studying  the  paintings  of  great  masters,  or  an  author  reading  great  literature.  The  artist 
analyzes  the  composition,  the  colors,  the  patterns  of  light  and  dark,  the  brush  strokes  and 
all  dis^rnable  techniques  of  the  great  masters.  The  author  analyzes  the  plot,  the  characters, 
their  introduction,  the  phrases,  the  adjectival  clauses  and  the  feelings  inspired  by  great 
literature.  It  is  important  to  note,  even  though  the  process  of  software  development  and 
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reverse  analysis  relate  comfortably  to  the  process  of  creating  an  and  literature,  the  fuiishcd 
products,  computer  programs,  are  very  different  from  artworks  and  books  in  many 
important  ways —  remove  one  word  from  "Moby  Dick"  and  it  is  still  brilliant  literature,  but 
remove  one  "word"  (normally  16  binary  digits  of  information)  from  a  computer  program 
and  it  will  probably  cease  to  function- 
By  the  process  of  analysis,  the  author  and  the  artist  hope  to  better  themselves,  be 
inspired  to  create  better  paintings  and  prose.  Although  neither  the  author  nor  the  artist 
intend  to  produce  a  forgery  of  painting  or  novel,  the  analysis  they  perform  is  almost 
identical  to  the  analysis,  the  "reverse  engineering,"  of  software. 

In  the  case  of  software,  a  skilled  programmer  will  examine  the  computer  executable 
version  of  the  program  containing  the  computer  readable  instructions.  Although  these  look 
like  tables  of  random  numbers,  a  programmer  can  decipher  them  and  create  a  list  of  human 
readable  machine  instructions.  This  is  not  the  human  readable  source  code  written  by  the 
original  programmers — far  from  it — instead  it  is  a  mere  faint  echo  of  the  original  source 
code.  The  actual  instructions  to  the  computer  are  at  a  much  lower  level  of  detail  than  those 
in  the  original  source  code  and,  of  course,  there  are  no  human  readable  comments;  the 
comments  were  removed  during  the  metamorphosis  into  computer  executable  form. 

Deciphering  computer-executable  programs  is  extremely  tedious  and  error  prone;  it  can 
take  up  to  a  minute  or  so  for  each  computer  instruction  (a  typical  program  might  contain 
500,000  instructions — 347  days'  worth  of  decipheri      so  most  programmers  use  another 
specialized  form  of  program  called  a  "disassembler"  to  create  listings  of  the  instructions  and 
the  numerical  data  on  which  they  operate.  Disassemblers  only  mechanize  the  deciphering 
process.  They  cannot  do  more,  as  the  computer-executable  form  of  the  program  simply 
docs  not  have  any  more  information  in  iL 

To  glean  further  information  from  the  disassembled  program,  a  programmer  must 
spend  considerable  time  analyzing  the  instructions,  trying  to  discern  what  their  original 
intern  and  their  actual  effect  might  be. 

Recall  the  earlier  examples  of  the  gourmet  attempting  to  recreate  a  recipe,  the  doctor 
diagnosing  a  patient's  illness,  and  a  mechanic  analyzing  a  car.  This  is  exactly  the  same 
process  as  a  programmer  trying  to  analyze  software. 

In  order  to  understand  the  computer  program,  the  programmer  must  be  able  to  create  a 
complete  and  accurate  mental  model,  ar n irate  enough  to  predict  the  behavior  of  the 
program.  Nothing  less  will  do. 

In  the  course  of  this  analysis,  the  programmer  will  create  numerous  "straw  horse" 
mental  nvxlek.  essentially  educated  guesses  as  to  what  might  be  going  on  within  the 
program  Each  of  these  will  be  tested  against  what  is  already  known  about  (he  program, 
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and  will  he  extended  cither  by  additional  evidence  from  the  program,  or  by  hunches  that  the 
programmer  forms  based  on  experience  and  knowledge.  If  evidence  within  the  program 
tends  to  support  one  of  these  tentative  mental  models,  that  model  moves  closer  to  being 
accepted.  Contrary  evidence  may  mean  the  model  must  be  discarded  and  a  new  hypothesis 
formed. 

This  kind  of  analysis  results  in  tentative  diagrams  showing  the  logic  used  by  the 
program.  Any  explanatory  remarks  on  these  diagrams,  any  annotations  of  intent  or 
suggested  explanations  arc  entirely  the  work  product  of  the  programmer— the  computer 
executable  form  of  the  program  does  not  have  Uhis  kind  of  information  in  it. 

With  sufficient  analysis,  patience  and  time,  a  programmer  can  work  up  from  the  low 
level  form  of  computer  executable  code  to  a  complete  higher-level  understanding  of  what 
the  program  does,  the  order  in  whjch  it  does  it,  and  the  structure  and  content  of  the 
incoming  and  outgoing  information.  All  interfaces  and  protocols  can  also  be  discerned; 
final  confirmation  of  protocols  will  probably  require  observing  the  program  running  on  the 
computer  (using  special  diagnostic  tools  as  spyglasses)  owing  to  the  riming  aspects  of 
protocols. 

Once  the  programmer  has  completed  the  analysis  and  prepared  a  detailed  specification, 
the  preparation  of  the  clone  program  can  start.  This  process  is  identical  to  the  software 
engineering  process  described  above:  the  specification  is  transformed  into  new, 
independent! v  developed  source  code;  this  is  metamorphosed  into  a  computer  executable 
form  and  tested  on  the  computer.  If  any  problems  emerge  during  the  testing  phase,  it  may 
only  be  ;  ^ssiblc  to  resolve  these  by  further  analysis  of  the  original  program  to  complete  the 
mental  model  of  operation  (this  is  akin  to  getting  your  car  back  from  the  garage  with  die 
problem  sn!!  unrepaired  and  having  to  take  it  back  to  the  garage  after  you  have  done  more 
cvpcrimeniarion' 

Software  reverse  engineering  is  largely  a  laboriously  additive  process;  that  is  to  say. 
programmers  must  supply  a  considerable  amount  of  information  from  their  own  heads  as 
there  is  no  higher  level  information  left  in  the  computer  executable  program. 
When  is  'Reverse  Engineering'  necessary? 

There  is  one  simple  rule  for  knowing  when  reverse  engineering  of  software  is 
necessary— just  like  the  real  world  of  the  gourmet,  the  doctor  or  the  mechanic— whenever 
the  available  informanon  is  incomplete 

If,  for  cvamplc.  there  is  a  problem  in  the  design  phase  of  a  nev>  program  (perhaps  a 
clone  propam.  perhaps  not),  and  the.dcsigncr  needs  to  know  the  exact  deails  of  an 
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mirrfacc.  a  protocol  or  3  data  file  structure,  ami  the  available  document  a  lion  does  not 
provide  the  anwer.  the  only  recourse  is  to  reverse  engineer. 

If  during  the  testing  of  a  program  3  problem  shows  up,  perhaps  with  the  interopcration 
with  other  software,  or  perhaps  an  incompatibility  between  a  clone  program  and  the 
original,  if  the  documentation  docs  not  provide  an  answer,  only  reverse  engineering  will. 

The  short  answer,  therefore,  is  that  reverse  engineering  is  a  fundamental  pan  of  the 
normal  software  development  process,  regardless  of  the  kind  of  software  being  developed 
and  regardless  of  the  stage  of  development. 

It  is  also  noteworthy  that  a  programmer,  in  the  process  of  doing  reverse  analysis, 
thinks  nothing  of  analyzing  the  computer  executable  form  of  other  companies'  programs. 
There  arc  no  lines  drawn  between  the  program  of  one  vendor  and  that  of  another,  there  are 
no  visible  frontiers  or  markers  that  say  "Caution,  you  are  now  entering  proprietary 
software  written  by  Apple  Computer."  The  programmer  merely  follows  a  trail  of  logic 
through  the  software  maze  as  it  twists  back  and  forth  until  a  complete  mental  model,  and 
thereby  understanding,  is  achieved.  The  maze  of  consists  of  dozens,  if  not  hundreds,  of 
different  pieces  of  software,  intermixed  like  a  giant  patchwork  quilt  It  is  technically 
infeasible  for  a  programmer  in  hot  pursuit  of  a  software  bug  in  the  maze  to  stop  at  the 
border  of  another  vendor's  program.  Not  only  would  it  be  difficult,  if  not  impossible,  to 
produce  an  accurate  vendor  map  of  the  millions  of  computer  instructions  loaded  into  a 
modem  computer  at  any  given  instant,  but  there  would  be  many,  many  problems  a 
programmer  simply  could  not  fix  if  he  had  to  screech  to  a  halt  at  the  state  line  and  waich 
impotent] y  as  the  computer  headed  for  the  distant  horizon  in  an  adjacent  vendor's  software. 

A  full  time  professional  programmer  probably  indulges  in  reverse  engineering  at  least 
once  a  week  as  pan  and  parcel  of  their  normal  job.  It  is  not  even  a  noteworthy  activity, 
other  than  programmer*  as  a  race  hate  to  do  it  because  it  is  extremely  difficult,  boring,  time 
consuming  and  far  icss  creative  than  normal  "forward  engineering."  However,  when  faced 
with  incomplete  informs  on.  it  is  the  only  known  way  of  making  progress. 
Mythology  Debunked 

There  has  been  much  debate  in  the  legal  community  over  reverse  engineering.  In  the 
USA  the  debate  has  beer  triggered  by  recent  copyright  Litigation  and  decisions.  In  Europe, 
the  trigger  has  been  the  new  Software  Directive  being  drafted  by  the  European  Parliament. 

Sadly,  one  of  the  byproducts  of  this  debate  has  been  a  large  amount  of  uhat  is  best 
described  in  polite  circles  as  mythology;  mythology  that  needs  to  be  debunked  once  and  for 
all  if  we  are  to  avoid  damaging  the  software  industry  by  permitting  the  creation  of  law  that 
is  out  of  contact  with  ihr  rca!  world  Each  of  the  following  sections  describes  the 
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mythology,  and.  where  possible,  (he  appaicni  source,  followed  by  real-world 
observations: 

-  decompilation-*'!*!  is  being  called  reverse  engineering,  is  the  process  of  copying 
machine  language  sofrvare.  then  convening  it  into  assembly  language  and  finally  into  a 
higher  level  language  such  as  Pascal  or  C."  [Hv  Rappapon.  writing  as  Apple's  Intellectual 
Property  Counsel,  in  the  San  Francisco  Recorder.  February  22/26. 1990]. 

In  computer  science,  "decompilation"  cannot  be  done.  Tne  metamorphosis  of  human 
readable  source  code  into  computer  executable  programs  strips  off  too  much  ^formation 
for  it  to  be  reversed.  An  exact  equivalent  would  be  tc  attempt  to  make  eggs  from 
omelettes — it  simply  cannot  be  done. 

When  asked  why  a  mythical  process  was  given  apparent  legal  statu*  one  member  of 
Directorate  General  01  of  the  European  Parliament  explained  to  a  prominent  American 
intellectual  property  lawyer  that  the  word  "decompilation"  was  used  because  there  was  no 
word  in  the  French  language  for  "disassembly!"  Tims  a  myth  was  born. 

Reverse  engineering,  as  described  in  this  myth,  implies  that  it  is  a  routine  convemon 
requiring  litde  intellectual  contribution  from  the  programmer.  Nothing  could  be  further 
from  the  truth  It  is  extremely  demanding  of  the  skill  and  experience  of  the  programmer. 

To  learn  about  a  program,  one  can  study  the  published  documentation,  read  the  object 
code  observe  inputs,  outputs  and  conditions  of  operation,  perform  timing  tests,  observe 
screen  displays,  and.  bv  attaching  test  equipment,  physically  examine  the  internal  pans  of 
the  computer  during  execution  of  the  program^l!  possiblc-^ind  legal  under  existing 
copyright  la^-itho'M  engaging  in  decompilation."  [Irv  Rappapon.  as  aboxe]. 

Interesting,  with  the  exception  of  the  last  four  words  of  this  excerpt,  th.s  is  a  pretty 
good  practical  descripnon  of  reverse  engineering.  Tne  myih  is  thai  "decompilaaon"  is 
somehow  an  aberrant  extension  of  the  process. 

While  it  is  true  that  one  can  indeed  study  much  of  a  program,  its  behavior  as  it  runs  on 
the  computer  and  its  documentation,  to  suggest  that  no  "decompilation"  is  required  is  a 
myth  Modem  programs  are  too  complex  to  be  tested  completely  even  by  the,,-  own 
authors  let  alone  tested  and  observed  completely  by  those  needing  more  information.  The 
programs  are  also  too  complex  to  be  documented  totally  in  their  manuals  i*h*h  as 
mentioned  before,  arc  statements  of  intent  not  reality). 

"Decompilation"  is  the  only  practical  method  for  getting  complete,  accurate  informauon 
about  die  program  The  suggestion  otherwise  is  akin  to  asserting  that  the  on*  -ay  to 
diagnose  a  problem  wirh  a  car  engine  is  to  inspect  it  from  the  outstdc.  listen  to  it  run.  and 
read  the  repair  manual  True,  doing  these  things  will  yield  valuable  mformaaon.  but  what . 
they  fail  to  Meld  enough  or  the  right  type  o.  information  l.i  fix  the  pwW«s  '  <  .ex-ly.  the 
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only  viable  alternative  is  to  take  things  apait— and  the  only  practical  way  of  doing  tins  is 
UMng  "decompilation  " 

-Nor  is  decompilation  necessary  to  allow  interoperability  between  different 
manufacturer'  computer  systems.  Technical  information  is  often  published,  not  only  to 
meet  customer  preferences  for  interoperability,  but  also  to  encourage  the  development  of 
third  party  programs  for  use  with  the  developer's  product"  (Irv  Rappaport,  as  above] . 

Again,  this  myth  that  published  documentation  is  complete  and  accurate.  Even  in  those 
cases  where  companies  deliberately  publish  detailed  internal  information— Apple  Computer 
is  a  good  example  with  their  Inside  Macintosh  technical  reference  manuals — such 
documentation  has  many  discrepancies;  it  simply  fails  to  provide  complete  and  accurate 
information  about  the  software  as  it  really  exists. 

Technical  documentation,  even  the  best  in  the  world,  can  be  nothing  more  than  a 
description  of  the  software,  rather  than  the  software  itself.  It  is  the  software  alone  that 
forms  the  only  complete  and  accurate  description  of  what  it  does  and  how  it  does  it.  To 
deny  a  programmer  access  to  this  is  the  same  as  telling  an  artist  that  they  may  only  read 
descriptions  of  the  Mona  Lisa  instead  of  seeing  the  real  thing. 

"Any  successful  software  product  can  be  copied  and  decompiled  with  a  flick  of  a 
console  key,  without  significant  investment  or  risk.  Thus  the  decompiler  can  erase  the  lead 
time  of  the  program  developer  and  significantly  reduce  the  originators  market  for  the 
authored  work."  [Irv  Rappaport,  as  above]. 

This  is  not  true.  While  it  is  relatively  easy  to  use  a  disassembly  program  to  transform  a 
computer  executable  program  oack  into  human  readable  instructions,  it  is  extremely 
difficult,  time  consuming  and  demanding  of  great  skill  to  generate  the  higher  levels  of 
information  about  the  program.  A  disassembled  program,  in  and  of  itself,  is  worthless  to  z 
software  developer  unless  they  understand  what  the  program  does  and  how  and  why  it 
does  it.  Without  this  understanding,  which  can  only  be  won  with  an  incredible  amount  of 
hard  work,  the  resulting  "new"  program  will  be  full  of  mistakes,  undocumented  and 
unmaintainable.  The  "new"  program  would  not  have  a  hope  of  being  cornmcrcially  viable 
Therefore  "decompilation"  simply  cannot  decrease  the  cost  of  getting  a  competitive  program 
to  market— it  takes  more  time  to  reverse  engineer  an  entire  program  than  to  design  a  "clone" 
from  scratch 

This  quote  also  contains  another  implied  myth,  that  programmers  disassemble  entire 
programs.  This  is  not  true  for  several  reasons:  firstly,  the  volume  of  data  that  this  would 
create  would  be  enormous,  far  more  than  would  be  useful,  and  secondly  the  computer 
readable  form  of  the  program  has  been  scrambled  when  it  was  optimized  and  combined 
with  prefabricated  "housekeeping"  modules.  It  is  extremely  difficult  to  isolate  the  main  pan 
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of  the  program—  there  being  thousands  upon  thousands  of  instructions  present  in  the 
program  lor  these  mundane  reasons,  and  ihcy  serve  to  obscure  the  heart  of  the  program. 

"In  the  industry  the  term  (interface}  has  been  used  at  various  times  to  refer  to  a  broad 
range  of  programming  interactions,  between,  for  example,  (1)  parts  of  a  program,  (2) 
hardware  and  software.  (3)  hardware  and  hardware,  (4)  operating  systems  and  application 
programs,  (5)  computers  and  networks,  and  (6)  computers  and  users.  Computer  programs 
do  not  have  specific  discrete  points  of  connection,  like  electric  sockets  and  plugs.  Almost 
any  part  of  a  program  can  be  an  "interface"  and  interface  programming  is  often  a  key 
qualitative  difference  between  programs. 

"Not  only  have  the  proponents  fof  the  EC  directive]  not  defined  this  term,  but  it  is 
highly  unlikely  that  it  could  be  satisfactorily  legally  defined.  By  simply  labelling  a  part  of  a 
program  an  "interface"  a  competitor  could  eviscerate  protection  for  a  computer  program, 
one  element  a:  a  time  "  [Irv  Rappaport,  as  above]. 

Dealing  with  these  myths  slightly  out  of  sequence:  Computer  programs  do  indeed  have 
specific  points  of  attachment—if  ihcy  did  not,  it  would  be  impossible  to  create  a  computer 
like  the  Apple  Macintosh  with  application  programs  that  use  up  to  760  different  and 
precisely  defined  interfaces  to  the  Macintosh  operating  systcm. 

It  is  certainly  true  that  the  word  interface  is  used  in  the  contexts  enumerated  above. 
These  arc  all  examples  of  a  point  in  an  information  processing  system  through  wldch  data 
fiows  without  any  change.  This  incidentally  is  a  precise  definition  of  an  "interface"—  if  the 
information  is  being  changed,  then  it  is  being  processed.  If  it  is  not  being  changed,  then  it 
is  moving  through  an  intcrfacc. 

It  is  pure  mythology  to  suggest  that  any  part  of  a  program  can  be  an  interface,  as  can  be 
seen  from  the  preceding  definition.  If  the  part  of  the  program  in  question  is  changing 
information  then  it  is  not  an  interface.  If  the  information  is  passed  through  unchanged  then, 
by  definition,  it  is  an  interface.  Whether  it  is  an  internal  interface  or  one  accessible  from 
outside  the  program  is  a  second -order  (but  often  important  in  the  legal  context)  question. 

It  is  also  convenient  mythology  to  question  whether  the  law  cannot  define  "interface" 
when  it  can  be  defined  precisely  and  completely  in  computer  science  terms,  with  less  than 
20  plain  English  words  used  with  their  common  semantics. 

To  suggest  that  a  competitor  would  merely  declare  each  clement  of  a  computer  program 
to  be  an  interface  and  therefore  reusable  in  their  own  clone  produce  is  a  case  of  legal  logic 
extensio  ad  mytliologia.  Interfaces,  to  a  programmer  at  least,  arc  easily  definable  and  ca<. un- 
identifiable. It  is  technically  infeasiblc.  for  all  of  the  reasons  described  above,  to  attempt  to 
misappropriate  a  complete  program  piecemeal.  The  resulting  code  would  be  unworkable, 
unmaintainable  and  more  to  the  point,  unmarketable  (and  thereby  unsucccsful). 
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"...per mining  decompilation  is  more  likely  to  lead  to  on  increase  in  imitation  and  a 
proliferation  of  clones  rather  than  greater  innovation."  [U.S.  Trade  representative  Carla 
Hills,  writing  to  Frans  Artdriesscn,  Vice  President  of  The  Commission  of  the  European 
Communities,  about  the  EC  Software  Directive,  undated  but  presumed  to  be  in  late 
summer,  1990]. 

This  myth  has  a  disconcerting  ring  to  it  —  it  sounds  as  though  it  ought  to  be  true,  but  it 
ignores  the  ever-present  constraint  of  software  development:  end-users  want  software  that 
is  easy  to  use,  and  the  easiest  software  to  use  is  a  program  that  is  similar  to  something  they 
already  know.  End-users,  learning  to  use  programs,  must  also  build  mental  models  in  the 
same  way  that  anyone  doing  reverse  engineering  docs.  Clearly,  therefore,  if  a  new  product 
is  similar  to  something  they  already  know,  then  it  will  be  more  attractive  to  them. 

For  example,  WordPerfect,  not  the  easiest  of  word  processors  to  learn  and  use,  gained 
its  popularity  because  it  was  very  similar  to  Wang's  word  processor  and  many  users  had 
already  learned  that  SupcrCalc,  Lotus  1-2-3  and  Wingz  arc  easier  to  learn  because  of 
similarities  to  other  spreadsheet  programs..  Users  of  the  Apple  Macintosh  and  its 
application  programs  are  enthusiastic  of  their  ease  of  learning  and  use — all  of  the  programs 
have  a  familiar  interface  to  the  user. 

Suggesting  that  decompilation  will  increase  the  number  of  "clone"  programs  is  at  the 
very  best,  specious  reasoning.  Clones  will  still  happen  without  reverse  engines  ing  because 
it  makes  good  economic  sense  for  both  developers  anc  users  to  have  clone  products. 
Furthermore,  to  suggest  that  if  the  software  industry  cannot  imitate,  the  only  thing  it  can  do 
is  innovate  and  this  will  somehow  benefit  society,  is  simplistic  and  flics  in  the  face  of  the 
factors  behind  the  microcomputer  revolution.  Without  "clones,"  the  IBM  PC  could  not 
have  served  as  a  defining  siandaid.  Although  by  some  industry  analysts'  reckon: ng,  IBM 
has  only  seen  10  cents  of  every  dol-ar  made  by  vendors  in  the  PC  industry,  can  anyone 
seriously  question  that  the  explosion  of  PC  clones  has  not  served  societal  needs,  offering 
choice  to  purchasers  and  competition  to  vendors? 

"\\'l\en  a  company  decompiles  a  compen  tor's  program,  it  potentially  obtains  access  to 
CvtrO"  detail  of  the  second  programs  functioning"  (July  1990  Position  Paper  from  the 
IBM-led  Software  Action  Group  for  Europe.] 

This  is  not  true.  Decompilation,  as  has  been  described,  cannot  reveal  "every  detail"  of  a 
program's  functioning  because  not  all  the  details  arc  in  the  computer  executable  form  of  the 
program.  Those  details  that  arc  there  arc  very  low-level  and  must  be  hard-won  from  the 
code.  Details  of  the  high-level  functioning  of  the  program  are  simply  not  present 

"It  is  one  thing  to  allow  a  company  to  decompile  its  competitors  program  so  as  to 
develop  a  new  product  that  will  attach  (intcropcrate)  to  it.  It  is  ruite  anot/ier.  however,  to 
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decompile  a  program  as  part  of  an  effort  to  replace  tlie  program  on  the  market.  Such  a 
practice  would  depart  radically  from  the  existing  laws  in  EC  member  states  and  die  legal 
rules  in  oilier  industrial  countries,  such  as  the  United  States  and  Japan.  1 1  would  benefit  a 
small  number  of  companies  thai  have  staked  tlieir  future  on  copying  their  competitors 
products,  but  it  would  hurt  the  overwhelming  majority  of  the  industry,  both  in  Europe  and 
elsewhere."  [July  1990  Position  Paper  from  the  IBM-led  Software  Action  Group  for 
Europe  (SAGE).] 

Again  there  is  this  myth  thai  large-scale  decompilation  is  used  as  a  tool  to  develop 
competitive  products.  This  is  just  not  true.  It  is  not  cost-effective  to  use  large-scale 
decompilation  because  it  takes  too  much  effort  and,  in  many  cases,  the  information  is 
available  far,  far  more  easily  from  the  program's  documentation  or  direct  observation  of  its 
behavior. 

"One  cannot  describe  protocols  and  interfaces  witliout  describing  die  programs 
themselves."  [IBM,  Comments  on  Chapter  5  of  the  Green  Paper  on  Copyright  and  the 
Challenge  of  Techr.o'ogy  to  the  Commission  of  the  European  Communities,  September, 
1988]. 

This  is  staniuic  mythology  when  one  considers  its  origin.  Ii  is  borne  of  die  idea  tha:  the 
computer  source  code  used  to  transfer  information  across  an  interface,  or  the  code  used  to 
sustain  a  particular  protocol,  must  of  necessity  be  written  in  just  one  way.  Therefore,  the 
syllogism  continues,  if  there  is  only  one  way  of  writing  the  source  code  for  a  particular 
interface,  any  description  of  the  interface  or  the  protocol  must,  of  necessity,  essentially  be  a 
description  of  the  sOljtc  code. 

In  the  real  world  of  computer  science,  it  is  eminently  feasible  to  describe  an  interface  or 
a  protocol  without  describing  die  underlying  source  code  —  it  is  also  eminently  feasible  to 
write  the  appropna:?  source  in  several  different  ways.  It  is  true  that  two  independently 
created  pieces  of  source  code  diat  implement  a  given  interface  or  a  protocol  would,  to  the 
untrained  eye,  appear  similar  (but  by  no  means  identical)  in  nature  But  that  is  because  they 
arc  trying  to  sohe  the  same  problem 

This  particular  msihology  heads  for  die  absurd  if  one  considers  other  types  of 
interfaces  and  prc^v-.h  for  example,  it  is  incredible  to  suggest  thai  the  human/machine 
interface  (as  visible  on  the  screen  of  the  computer)  cannot  be  described  independently  of  the 
underlying  computer  program. 

Programmers  car.  read  the  computer  executable  form  of  programs  directly,  therefore 
thev  dn  not  need  i>  ice  decompilers  |  An  opinion  expressed  to  the  author  by  the  I):recmra:c 
Gcner.il  m  the  f:urop?an  Commission  icsponsiHe  for  the  Softwa;  rective) 
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Tins  is  another  case  of  reasoning  extrrmo  ad  mytluihgui  A  real-world  example  of  this 
would  he  reasoning  [hat  nail  scissors  can  cut  a  blade  of  grass,  therefore  u  is  not  necessary 
to  have  lawn-mowers. 

It  is  true  that  the  computer  executable  formal  of  a  program  can  be  deciphered  by  a 
skilled  programmer,  but  programs  arc  too  large  for  it  to  be  feasible  not  to  use  a 
disassembler  program  to  mechanize  the  deciphering  of  those  small  portions  of  the  program 
that  may  be  required  to  flesh  out  dctaiJs  unobtainable  by  any  other  means. 

"Allowing  reverse  engineering  could  result  in  two  software  products  being 
independently  developed  which  would  appear  identical  in  every  way  to  the  user"  [Lotus 
Development  Corp.  position  paper  on  reverse  engineering,  November  2, 1988.] 

There  are  two  myths  present  in  this  statement:  firstly  that  having  two  identical  programs 
is  in  some  way  detrimental  to  the  interest  of  the  user — arguably  this  might  be  of 
considerable  benefit  to  users,  giving  them  freedom  of  choice;  secondly,  implying  the 
linkage  of  reverse  engineering  and  the  production  of  identical  competitive  products.  No 
such  linkage  exists.  Reverse  engineering,  per  sc.  has  absolutely  nothing  to  do  with  whether 
or  not  one  competitive  product  is  identical  with  another.  What  little  reverse  engineering  is 
done  for  the  production  of  a  competitive  product  is  most  likely  to  be  done  for  obscure  Utile 
details  of  internal  funcnoning  rather  il.  an  broad-brush  external  levels  of  similarity. 

"..software  developers  say  that  they  fould  rather  reverse  engineer  the  source  code  of  a 
program  which  they  were  seeking  to  copy  tfian  to  copy  the  code  itself."  [Lotus 
Development  Corp  position  paper  on  reverse  engineering,  November  2, 1988.] 

Just  not  true.  Programmers  hate  to  do  massive  reverse  engineering  as  much  as  they  hate 
being  told  to  do  slavish  copying  of  someone  else's  code.  They  would  far  rather  be 
challenged  to  dcsicn  their  own  code  given  just  the  specification  of  the  problem  to  be 
solved,  for  it  is  only  this  kind  of  programming  that  contains  the  kinds  of  intcilectuaJ 
creativity  that  a  programmer  enjoys. 

"Decompilation  is  not  needed  to  ensure  access  to  computer  interfaces  Access  exists  as 
matter  of  the  originator's  economic  self-interest."  [Computer  and  Business  Equipment 
Manufacturer's  Association  statement  on  European  Community  Protection  of  Proprietary 
Rights.  January  29.  1990. J 

Even  when  the  originator  of  an  interface  wants  to  publicize  an  interface  and  distributes  a 
specification,  it  is  the  rule  not  the  exception,  that  this  documentation  will  not  be  sufficiently 
accurate  or  complete  to  oblate  the  need  to  reverse  engineer  their  code  if  there  is  an 
inexplicable  problem. 

It  h  pure  mythology  to  suppose  tfiat  access  to  an  interface  is  always  in  the  economic 
self-interest  of  the  originator.  To  the  contrary,  when  a  dominant  player  in  the  industry 


221 


Reverse  Engineering  o:  Software  ■  Sc|ui.itii!f.  1  egM  Mythology  from  Actual  Technology  N 

observes  tlicy  have  a  winner  on  their  hands,  they  have  used  the  couns  and  copyright  and 
trade  secret  laws  to  prevent  access  or  use  of  their  interfaces  and  protocols.  Witness  die 
liugarion  extant  between  AshtonTate  and  Fox  over  the  interface  language  in  their  products. 
Atari  am  Nintendo  over  the  hardware/software  interface  used  to  ensure  only  Nintendo 
game  cartridges  will  run  in  :  'intendo  base  units  and  Apple's  sabre-rattling  to  sue  anyone 
who  uses  their  interfaces  to  their  so-called  "toolbox"  routines  that  produce  all  the  graphic 
images  on  the  screen  of  the  Macintosh. 

Truths 

Reverse  engineering  is  an  integral  pan  of  software  development  It  is  required 
whenever  published  information  or  the  product  u.  Jct  observation  fails  to  yield  accurate 
information  about  interfaces  and  protocols. 

Reverse  engineering  is  incredibly  laborious,  taking  far  more  effort  than  normal 
software  engineering  by  at  least  one  order  of  magnitude. 

Reverse  engineering  is  not  a  tool  for  a  software  thief  Most  software  thieves  choose  to 
kick  the  door  off  the  hinges  and  simply  make  illicit  copies  of  the  software  and  claim  it  as 
their  own  rather  th-Li  reverse  engineer  all  or  pan  of  the  program. 

Reverse  engineering  is  not  the  path  of  least  resistance.  It  is  the  remedy  of  last  resort- 
Ask  any  programmer. 

Reverse  engineering  occurs  in  almost  every  aspect  of  ordinary  human  life,  but  then  uc 
call  it  analysis  and  encourage  it. 

Reverse  engineering  or  analysis  is  vital  for  innovation  in  all  other  aspects  of  intellect  - '. 
creativity  and  serves  the  same  purpose  with  computer  software. 

If  the  Huro?c;:r.  Community  (and  perhaps  then  the  USA)  were  to  ban  averse 
enginccrinc.  they  uould  be  engaging  in  a  form  of  software  protectionism.  This 
protectionism  uc.!:  backfire  badly  if.  for  example,  the  next  generation  of  innovati  ve 
software  were  to  c?^e  from  the  Pacific  Rim— our  own  programmers  could  not  then 
develop  compear.*  e  products 

The  reverse  engineering  debate  is  provoked  by  die  large  software  companies,  die 
"haves."  as  a  means  of  improving  their  competitive  posiuon.  when,  in  fact  and  almost 
without  exception,  the  "brand  leader"  software  products  of  today  were  all  based  on  the 
earlier  products  of  other  companies  using  information  derived  by  reverse  engineering. 

Reverse  enciphering  i<  practiced  by  all  programmers,  even  those  that  work  for  those 
companic\  such  a<  IBM.  Apple.  Ashton  Tate  and  Microsoft,  who  wish  to  outlaw  reverse 
engincennr 
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Mr.  Moorhead.  The  next  witness  will  be  Mr.  August  W. 
Steinhilber,  chairman  of  the  Educators'  Ad  Hoc  Committee  on 
Copyright  Law. 

STATEMENT  OF  AUGUST  W.  STEINHILBER,  CHAIRMAN, 
EDUCATORS'  AD  HOC  COMMITTEE  ON  COPYRIGHT  LAW 

Mr.  Steinhilber.  Thank  you,  Mr.  Moorhead.  Thank  you  for  the 
opportunity  to  appear  before  this  committee. 

A  little  bit  of  discussion  first  about  who  we  are.  I  realize  you 
have  already  read  into  the  record  a  little  bit  about  the  Educators' 
Ad  Hoc  Committee  and  that  it  has  been  in  existence  since  the 
1950's.  But  I  think  one  of  the  important  aspects  of  the  Educators' 
Ad  Hoc  Committee  is  not  only  that  we  represent  everything  from 
kindergarten  through  postgraduate  education  and  all  trie  libraries 
whether  they  are  research  libraries,  public  libraries  or  institutional 
libraries,  it  is  that  we  have  an  unusual  responsibility,  unlike  com- 
mercial interests  which  appear  before  your  committee.  Their  inter- 
est automatically  is  the  bottom  line:  What  makes  business  work  for 
them,  what  is  the  best  way  to  maximize  profit.  There  is  nothing 
wrong  with  that  particular  viewpoint. 

However,  our  problem  is  that  we  cannot  take  that  kind  of  narrow 
approach.  We  have  to  look  at  two  things: 

One,  how  do  we  make  sure  that  the  material  that  is  being  pro- 
duced continues  to  be  produced.  So  that  the  source  is  not  dried  up 
we  want  to  encourage  the  competition  and  we  want  to  encourage 
the  industry.  But  at  the  same  time  we  have  to  look  at  the  edu- 
cational uses  and  what  is  good  for  the  total  educational  system  in 
the  United  States,  and  that  at  the  same  time  we  don't  injure  what 
we  call  a  real  market,  not  this  potential  market  that  everyone  talks 
about  in  copyright  law.  We  always  are  being  asked  to  testify  on  be- 
half of  commercial  interests.  Would  you  support  our  bill?  And  we 
ask  would  you  not  support  our  bill?  We  jokingly  call  it  ironic  that 
in  the  past  40  years  we  found  that  never,  not  in  one  instance  has 
the  commercial  interests  ever  supported  any  proposal  that  the  edu- 
cators have  ever  submitted  before  this  committee. 

This  is  by  way  of  saying  that  the  bill  before  you  is  an  attempt 
to  help  and  assist  commercial  interests.  It  is  not  as  I  have  seen  in 
some  publications  and  some  materials  that  this  is  an  attempt  to 
encourage  scholarship  in  its  nth  degree  or  it  will  help  the  American 
educational  system.  It  does  a  good  job  in  terms  of  one  thing:  It  is 
a  commercial  bill  for  commercial  interests.  And,  as  long  as  it  is  por- 
trayed by  that,  we  have  no  difficulty. 

Our  concern  is  not  what  the  bill  does  but  what  the  bill  does  not 
do.  First  of  all,  it  does  not  really  address  any  of  the  issues  in  fair 
use  which  we  have  brought  to  this  committee  over  the  years,  but 
that  is  for  a  different  day.  And  we  also  are  concerned  that  the  bill 
centers  upon,  first  of  all,  publishing  of  the  work  and  yet  fair  use 
in  an  unpublished  work  is  not  limited  to  publishing.  The  old  ex- 
pression is  we  don't  want  to  be  the  innocent  victims  of  a  particular 
piece  of  legislation. 

For  example,  while  there  is  a  great  deal  of  discussion  in  this 
committee  and  in  the  testimony  about  how  an  unpublished  work  is 
in  another  work,  at  the  same  time  we  are  interested  in  making 
sure  that  the  things  that  we  currently  do  are  not  inadvertently  in- 
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jured.  For  example,  if  we  have  some  unpublished  work  in  our  own 
university  library,  why  cannot  copies  of  that  be  used  in  a  class  on 
a  particular  subject  which  that  is  pertinent,  or  why  cannot  an 
unpublished  work  which  we  already  have  in  a  university  library  or 
a  school  library  be  shown  on  an  overhead  projector. 

There  are  many  uses  of  unpublished  work  which  are  not  in  the 
commercial  field  and  which  do  not  require  a  republication,  and  we 
want  to  make  sure  those  are  protected. 

A  second  concern  on  unpublished  work  is — it  has  already  been 
discussed,  and  that  is  decompilation  of  source  codes  and  object 
codes.  We  need  the  opportunity  and  have  always  contended  that 
fair  use  covered  our  research  whether  it  is  at  the  high  school  level 
or  at  the  college  level  of  looking  at  what  those  codes  do,  what  are 
the  unpublished  technical  documents  around  those,  do  those  claims 
of  either  the  software  publisher  and/or  the  hardware  manufactur- 
ers— are  they  true?  Do  they  make  sense?  Can  we  be  sure  that  they 
will  do  the  job  they  can?  Or  are  we  going  to  be  looking  at  better 
ways  of  doing  things?  And  why  cannot  we  use  everything  from 
thorough  review  of  something  as  both  published  and  published  at 
the  same  time?  We  have  never  quite  understood  how  source  codes 
can  be  available  and  not  available  simultaneously,  but  at  least  it 
should  be  subject  to  fair  use. 

And  last,  I  have  already  made  reference  to  the  fact  that  we  al- 
ready have  in  school  libraries,  public  libraries,  university  libraries 
quite  a  bit  of  unpublished  work  already  in  existence,  and  we  use 
that,  obviously,  for  not-for-profit  purposes.  In  any  particular  piece 
of  legislation  that  is  going  through  this  committee  oe  sure  that  in- 
advertently those  things  that  we  currently  have  in  our  possession 
which  are  currently  open  to  the  public  all  of  a  sudden  we  don't  find 
ourselves  with  another  set  of  legal  hurdles  which  we  have  to  jump 
over. 

Thank  you  very  much  for  this  opportunity. 
Mr.  MOORHEAD.  Thank  you. 

[The  prepared  statement  of  Mr.  Steinhilber  follows:] 
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STATEMENT  OF  AUGUST  W.  STEINHflJBER 
ON  BEHALF  OF  THE 
EDUCATORS'  AD  HOC  COMMITTEE  ON  COPYRIGHT  LAW 
BEFORE  THE 

SUBCOMMITTEE  ON  INTELLECTUAL  PROPERTY  AND  JUDIOAL 
ADMINISTRATION  OF  THE 
HOUSE  COMMITTEE  OF  THE  JUDICIARY 
ON 

THE  COPYRIGHT  AMENDMENTS  ACT  OF  1991 
H.R.2372 
June  6,  1991 

Thank  you,  Mr.  Chairman,  for  inviting  our  group  to  testify  before  your  committee. 
I  am  August  Steinhilber  and  am  chairman  of  the  Educators  Ad  Hoc  Committee  on 
Copyright  Law.  The  committee  consists  of  non-profit  organizations  representing 
elementary  and  secondary  schools,  colleges  and  universities,  and  libraries.  Our  respective 
organizations  also  represent  teachers,  professors,  librarians  and  school  board  members. 
For  example,  I  am  general  counsel  of  the  National  School  Boards  Association. 

One  of  the  principal  concerns  of  the  Educators*  Ad  Hoc  Committee  on  Copyright 
Law  has  been  the  preservation  of  the  limited  right  of  educators,  librarians  and  scholars  to 
use  copyrighted  materials  that  they  need  for  teaching,  scholarship  and  research,  while 
simultaneously  trying  to  teach  our  members  to  respect  the  rights  of  copyright  owners. 
The  committee  has  been  in  existence  since  the  1950's. 
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Those  of  us  in  education  have  been  concerned  about  the  applicability  cf  the  fair 
use  doctrine  to  unpublished  works  since  the  U.  S.  Supreme  Court  issued  its  oj.  aion  in 
Harper  and  Roe  v.  Nation  Enterprises,  471  U.S.  539  (1985).  Subsequently  the  Second 
Circuit  has  issued  two  additional  opinions  involving  unpublished  works,  Salinger  v. 
Random  House.  Inc.,  811  F.2d  90  (1987)  and  New  Era  Publication  International  v.  Henry 
Hold  and  Company.  873  F.2d  576  (1989). 

Within  the  Second  Circuit's  jurisdiction  resides  a  great  deal  of  the  nation's  book 
and  magazine  publishing  industry.  Thus  the  concern  has  been  heightened  not  by  us  but 
by  those  financially  impacted.  There  have  been  several  legislative  attempts  at  amending 
section  107  of  Title  17,  of  the  U.S.  Code  to  correct  the  problem.  The  first  attempt  was  a 
relatively  simple  amendment  to  Section  107  to  insert  the  words  whether  published  or 
unpublished  after  the  words  fair  use  of  a  copyrighted  work.  Later,  the  following  legislative 
language  was  proposed: 

Where  unpublished  material  is  used  in  a  work  of  or  pertaining  to  history, 
biography,  fiction,  news  and  general  interest  reporting,  or  social,  political  or 
moral  commentary,  the  absence  of  publication  shall  be  considered  as  an 
element  in  determining  whether  the  use  is  fair,  but  such  absence  shall  not 
create  a  presumption  that,  or  be  solely  determinative  of  whether,  the  use  is 
unfair. 

The  language  found  in  H.R.  2371  Title  I  is  the  newest  version. 
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PROBLEMS  AS  SEEN  THROUGH  THE  EYES  OF  EDUCATORS,  SCHOLARS 

AND  LIBRARIANS 

The  Educators*  Ad  Hoc  Committee  on  Copyright  Law  met  last  year  and  voted  to 
support  legislation  that  would  amend  the  Copyright  Law  to  make  it  clear  the  fair  use 
doctrine  applied  to  unpublished  works.  We  actively  supported  the  initial  legislation  on 
this  subject.  However,  it  must  be  said  that  the  current  legislative  purpose  is  not  designed 
principally  to  help  scholarship,  educational  research,  etc.  for  those  of  us  in  education.  It 
is  principally  supported  by  the  publishing  industry  because  of  its  own  financial  and 
business  concerns  -  and  there  is  nothing  wrong  with  their  concerns;  however,  it  should 
not  be  represented  in  terms  of  something  greater  than  it  is.  We  have  seen  some  press 
releases  making  assertions  that  scholarship  is  in  danger  and  that  the  rights  given  to 
education  under  fair  use  have  been  undermined  by  recent  court  decisions  -  at  best  this  is 
an  exaggeration. 

Over  the  past  two  years,  representatives  of  organizations  pushing  for  this 
legislation  have  sought  our  support  for  this  bill  just  as  they  have  sought  our  support  for 
other  legislative  proposals  for  which  they  seek  passage.  In  short,  they  need  or  desire  our 
good  housekeeping  seal  of  approval  that  educators  support  their  position.  We  do  not 
oppose  this  legislation  and  agree  something  should  be  done,  but  must  point  out  that  it 
does  not  solve  our  issues  with  respect  to  fair  use.  In  the  past  we  have  suggested  that  our 
problem  with  fair  use  is  that  current  Section  107  merges  the  needs  of  commercial  usage 
with  the  needs  of  educations  and  librarians.  The  committee  may  wish  to  consider 
restructuring  Section  107  to  separate  these  needs.  There  are  legitimate  concerns  by 
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copyright  owners  with  fair  use  that  the  doctrine  should  not  be  expanded  to  those  who  use 
the  doctrine  in  a  business  setting. 

TECHNICAL  CONCERNS 

This  bill  appears  to  be  concerned  where  unpublished  material  is  used  in  a  work. 
However,  fair  use  can  apply  to  unpublished  material  not  used  in  a  work  such  as  the 
reproduction  of  unpublished  material  for  classroom  use  or  copies  made  by  an  educator 
or  librarian  for  scholastic  research  purposes.  We  encourage  students  to  do  original 
research,  meaning  use  of  original  research  documents  and  not  merely  to  refer  to 
secondary  materials  already  published.  The  bill  should  not  discourage  such  research. 

Our  next  concern  is  in  the  field  of  technical  education.  I  understand  the  computer 
industry's  concern  about  decompilation  of  computer  source  codes.  However,  this  bill 
should  not  directly  or  indirectly  expand  copyright  protection  where  it  does  not  now  exist. 
We  contend  now  that  a  professor  or  teacher  may  use  unpublished  business  and  technical 
documents  in  the  development  of  reports/papers/  findings  on  how  computers  work  or, 
indeed,  whether  some  of  the  claims  of  computer  manufactures  are  justified  by  empirical 
information.  We  have  also  considered  decompilation  for  testing  purposes  fully  consistent 
with  fair  use.  It  is  important  to  note  that  there  never  has  been  a  congressionally 
encouraged  development  of  fair  use  guidelines  for  computer  software.  Under  the 
watchful  eye  of  this  committee,  guidelines  have  been  developed  for  print  material,  library 
use,  music  use  and  television  taping,  but  to  date,  there  are  no  universal  guidelines  for 
computer  software. 
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Since  this  bill  appears  to  only  consider  modifying  certain  court  rulings,  we  suggest 
the  committee  consider  that  there  are  several  types  of  unpublished  works  not  covered  in 
those  cases.  There  are  a  great  deal  of  unpublished  materials  available  for  public 
inspection  but  not  commercially  distributed.  These  tend  to  be  permanently  housed  in  a 
university  or  library.  The  bill  seems  to  be  aimed  at  those  unpublished  works  which  are 
not  available  for  public  inspection.  In  whatever  language  is  finally  passed,  we  trust  that 
the  unrestricted  access  that  we  currently  enjoy  with  unpublished  works  available  to  the 
public  is  not  subject  to  any  new  legal  restriction. 

Again,  thank  you  for  inviting  us  to  appear. 
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WASHINGTON  OFFICE 


AMERICAN  LIBRARY  ASSOCIATION 

HO  MARYLAND  AVENUE.  N  E      ♦     WASHINGTON  DC  20002     •     IJ0*>  341-4440 


RESOLUTION  ON  "FAIR  USB"  OF  UNPUBLISHED  SOURCES 


WHEREAS.  Libraries  end  their  users  ere  beneflcieries  of  the  scholarship  of 
biographers,  Uterery  critics,  historians  and  others;  and 

WHEREAS,  The  canons  of  scholarly  resrarch  require  that  serious  and 
responsible  researchers  draw  upon  and  quote  from  unpublished 
primary  source  materials;  snd 

WHEREAS,  The  constitutions!  msndste  to  create  copyright  laws  represents  e 
careful  balance  between  the  rights  of  authors,  publishers,  and 
the  public;  snd 

WHEREAS,  That  mandate  and  those  laws  encourage  free  snd  opsn  expression 
and  the  fullest  possible  public  sccess  to  thst  expression;  snd 

WHEREAS,  The  freedom  of  scholars  to  use  quotations  from  unpublished 
primary  sources  is  in  serious  jeopardy;  snd 

WHEREAS,  Recent  rulings  of  the  U,  S.  Second  Circuit  Court  have  liad  an 
inhibiting  effect  on  many  forms  of  research  which  are  of  ultimate 
benr'it  to  libraries  and  their  patrons  and  have  mads  It  legally 
difficult  to  quote  even  limited  amounts  of  unpublished  materials 
without  obtsinlng  authorization  or  consent;  and 

WHEREAS,  A  "fair  use"  doctrine  for  unpublished  meteriale  is  needed  to 
balance  both  the  protection  of  copyright  for  authors  and  the 
encouragement  of  research  by  scholsrs;  and 

WHEREAS ,  Representative  Robert  Kastenmeier  and  Senator  Paul  Simon  have 
introduced  legislation  (HR  4263  end  S.  2370)  that  would  clarify 
the  "fair  use"  of  quotations  of  unpublished  materials;  now, 
therefore,  be  it 

RESOLVED,  That  the  American  Library  Association  express  its  support  and 
urge  Congress  to  enact  legislation  which  would  eliminate  the 
distinction  between  published  and  unpublished  msterlals  with 
regard  to  the  fair  uss  of  quotations;  snd.  be  it  further 

RESOLVED ,  Thst  copiss  of  this  resolution  be  transmitted  to  ths  Judiciary 
Committee  of  both  houses  of  Congress, 


Adopted  by  the  Council  of  the 
American  Library  Association 
Chicago,  Illinois 
June  26,  19»0 
(Council  Document  183) 
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Mr.  Moorhead.  Before  Ralph  Oman  leaves,  I  know  you  have  lis- 
tened to  the  issue  that  was  raised  about  the  use  of  classroom  mate- 
rials and  how  that  might  be  affected  by  this  law.  I  would  appre- 
ciate it  if  you  could  get  us  an  answer  to  that  concern  that  has  been 
expressed. 

Mr.  OMAN.  Yes,  sir.  I  would  be  happy  to  do  that,  Mr.  Chairman. 
Mr.  Moorhead.  Thank  you. 

Mr.  Moorhead.  Our  next  witness  will  be  Prof.  Shira  Perlmutter 
of  the  School  of  Law,  Catholic  University. 
Welcome. 

STATEMENT  OF  PROF.  SHIRA  PERLMUTTER,  COLUMBUS  SCHOOL 
OF  LAW,  THE  CATHOLIC  UNIVERSITY  OF  AMERICA 

Ms.  Perlmutter.  Good  morning.  I  appreciate  the  opportunity  to 
testify  today  on  H.R.  2372.  I  will  confine  my  remarks  to  the  first 
two  titles  of  the  bill,  speaking  briefly  about  renewal  and  focusing 
primarily  on  fair  use. 

I  strongly  support  the  renewal  title  of  the  bill.  By  providing  for 
automatic  renewal  of  copyrights  secured  between  1963  and  1977,  it 
ensures  that  rights  that  nave  already  been  made  available  will  not 
be  defeated  through  lack  of  knowledge  or  expertise. 

These  older  copyrights  are  still  governed  by  the  two-term  system 
of  the  1909  act,  which  conditioned  enjoyment  of  the  renewal  term 
on  filing  an  application  with  the  Copyright  Office  in  proper  form 
and  at  the  proper  time.  Under  this  system,  countless  works,  includ- 
ing classics  such  as  Frank  Capra's  movie  "It's  A  Wonderful  Life," 
have  fallen  prematurely  into  the  public  domain.  Artists  fail  to  file 
because  of  unfamiliarity  ivith  legal  requirements;  corporations  fail 
to  file  because  of  errors  in  recordkeeping  or  unrelated  business 
problems.  For  example,  the  corporation  that  was  set  up  to  produce 
"It's  A  Wonderful  Life,"  went  bankrupt  shortly  after  the  film  was 
released.  Even  those  who  do  file,  and  that  includes  some  copyright 
lawyers,  sometimes  forfeit  renewal  terms  because  of  confusion  over 
highly  technical  filing  rules. 

I  see  no  adequate  justification  for  continuing  to  penalize  mis- 
understanding and  inadvertence  by  the  loss  of  more  than  half  the 
allotted  term  of  copyright  protection — now  47  years  out  of  a  total 
possible  duration  of  75.  I  commend  the  subcommittee  for  taking 
steps  to  eliminate  this  trap  for  the  inexpert. 

As  to  the  proposed  fair  use  amendment,  there  is  no  question  that 
a  oroblem  does  exist.  Even  a  casual  observer  can  see  that  the  pub- 
lishing industry  is  in  turmoil  over  the  implications  of  the  second 
circuit's  recent  decisions  in  Salinger  and  New  Era.  I  do  not  believe, 
however,  that  a  statutory  amendment  is  the  best  solution. 

The  turmoil  may  be  traced  to  several  statements  in  Salinger  and 
New  Era  suggesting  that  it  will  be  very  difficult  to  establish  fair 
use  of  unpublished  works,  and  that  an  injunction  will  be  virtually 
automatic  upon  rejection  of  a  fair  use  defense.  These  statements 
have  understandably  caused  authors  and  publishers  great  concern. 

Let  me  say  at  the  outset  that  I  share  that  concern.  If  these  state- 
ments constituted  established  law  in  the  second  circuit,  the  home 
of  many  of  this  country's  leading  publishing  houses,  I  would  see  a 
need  for  legislation.  The  question  is,  however,  whether  the  second 
circuit's   decisions   have   actually   changed   prior   treatment  of 
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unpublished  works,  effectively  ruling  out  the  possibility  of  fair  use. 
Because  I  do  not  believe  they  have,  I  do  not  think  legislation  is  nec- 
essary to  reverse  them. 

The  Salinger  and  New  Era  decisions  are  derived  from  nearly  two 
centuries  of  case  law  culminating  in  the  Supreme  Court's  1985  de- 
cision in  Harper  &  Row  v.  The  Nation.  As  an  entirely  judge-made 
doctrine  until  1976,  fair  use  was  not  applied  to  unpublished  works 
unless  they  had  been  voluntarily  disseminated.  In  1976,  Congress 
codified  the  doctrine  of  fair  use  for  the  first  time  in  section  107  of 
the  new  act.  Interpreting  that  provision,  the  Supreme  Court  held 
in  Harper  &  Row  that,  while  there  could  now  be  fair  use  of 
unpublished  works,  the  fact  that  a  work  is  unpublished  is  "a  criti- 
cal element  of  its  'nature"'  under  the  second  fair  use  factor.  It  de- 
scribed the  scope  of  fair  use  as  "narrower  with  respect  to 
unpublished  works,"  and  stated  that  "the  unpublished  nature  of  a 
work  is  a  key,  though  not  necessarily  determinative,  factor  tending 
to  negate  a  defense  of  fair  use." 

Both  Salinger  and  New  Era  continue  Harper  &  Row's  treatment 
of  unpublished  works,  holding  them  less  amenable  than  published 
works  to  claims  of  fair  use.  in  neither  case  did  the  second  circuit 
hold  that  the  unpublished  nature  of  the  plaintiffs  work  in  itself 
barred  the  fair  use  defense.  Rather,  the  court  examined  all  four  of 
the  statutory  fair  use  factors  before  coming  to  the  conclusion  that, 
on  balance,  the  use  was  not  fair.  When  read  in  context,  Salinger's 
controversial  statements  are  plainly  unintentional  overstatement. 
Their  repetition  in  New  Era  is  pure  dictum,  albeit  disturbing  dic- 
tum. 

In  later  opinions  in  the  New  Era  case,  as  well  as  in  scholarly  ar- 
ticles, a  majority  of  the  judges  now  sitting  on  the  second  circuit,  in- 
cluding the  author  of  the  Salinger  opinion,  have  repudiated  or  cut 
back  the  controversial  language.  The  decisions  in  the  years  since 
Salinger  and  New  Era  are  also  reassuring.  They  make  clear  that 
neither  the  second  circuit  nor  the  lower  courts  read  Salinger  and 
New  Era  as  establishing  a  virtual  per  se  rule  against  fair  use  of 
unpublished  works.  Rather,  the  courts  have  upheld  or  refused  to 
dismiss  fair  use  defenses  despite  the  unpublished  nature  of  the 
works  in  question. 

Why  then  is  there  still  such  concern?  The  problem  today  is  more 
one  of  perception  than  of  reality.  Even  after  winning  the  subse- 
quent cases,  publishers  look  at  the  controversial  language  and  shy 
away  from  the  risk  that  a  court  may  apply  it  overliterally. 

Their  reluctance  to  invest  substantial  resources  in  a  venture  that 
a  court  may  find  unlawful  and  enjoin  is  understandable.  This  risk, 
however,  is  inhevent  in  the  nature  of  the  fair  use  defense  as  a  flexi- 
ble, equitable  doctrine  requiring  the  balancing  of  numerous  factors. 
As  a  former  practicing  lawyer,  I  am  well  aware  of  the  difficulty  of 
advising  clients  on  fair  use  claims.  It  is  very  frustrating  not  to  be 
able  to  say,  "Go  ahead,  you're  within  your  rights,"  but  instead,  "It 
depends."  But  this  uncertainty  existed  before  Salinger  and  before 
New  Era  and  will  continue  to  exist  if  the  proposed  amendment  is 
passed. 

Last  week,  the  subcommittee  heard  testimony  from  representa- 
tives of  the  publishing  community  that  Salinger  and  New  Era 
mean  that  the  use  of  a  single  sentence  from  an  unpublished  memo- 
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randum — anything  more  than  one  or  two  words — could  not  be  fair 
use.  These  statements  demonstrate  that  overreaction  is 
compounding  the  problem.  The  use  of  one  or  two  words  from  any 
work,  whether  published  or  unpublished,  could  not  conceivably 
meet  the  test  of  substantial  similarity,  and  therefore  it  would  not 
even  be  necessary  to  invoke  the  fair  use  defense.  And  even  the 
most  extreme  language  of  the  second  circuit  acknowledges  that  at 
least  a  minimal  taking  of  unpublished  expression  could  qualify  as 
fair. 

Given  all  of  this,  what  should  be  done?  In  my  view,  nothing  legis- 
latively. The  courts  have  gone  a  long  way  toward  resolving  the 
problem.  Rather  than  taking  the  issue  prematurely  away  from  the 
courts,  which  have  historically  overseen  its  development,  it  would 
be  preferable  to  let  the  normal  case-by-case  process  continue. 

Mr.  Hughes.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Perlmutter  follows:] 
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TESTIMONY  OF  PROFESSOR  SHIRA  PERLMUTTER 
BEFORE  THE  SUBCOMMITTEE  ON  INTELLECTUAL 
PROPERTY  AND  JUDICIAL  ADMINISTRATION 
HOUSE  COMMITTEE  ON  THE  JUDICIARY 
ON  H.R.  2372 
JUNE  6,  1991 


Good  Morning.    My  name  is  Shira  Perlmutter.     I  am  a 
professor  at  the  Columbus  School  of  Law  of  The  Catholic 
University  of  America,  where  I  teach  Copyright  Law.     I  thank 
Chairman  Hughes,  Mr.  Moorhead,  and  members  of  the  Subcommittee 
for  the  opportunity  to  testify  today  on  H.R.  2372. 

The  bill  has  three  titles:     an  amendment  to  the  fair  use 
provision  of  the  1976  Copyright  Act,  section  107;  an  amendment  to 
the  Act's  renewal  provision,  section  304;  and  extension  of  the 
National  Film  Preservation  Board.    I  will  confine  my  remarks  to 
the  first  two  titles,  speaking  briefly  about  renewal  and  focusing 
primarily  on  fair  use. 


Title  II  -  Copyright  Renewal  Act  of  1991 


I  strongly  support  this  title  of  the  bill.    By  providing  for 
automatic  renewal  of  copyrights  secured  between  1963  and  1977,  it 
ensures  that  rights  already  made  available  will  not  be  defeated 
through  lack  of  knowledge  or  expertise.     The  bill  ameliorates  the 
harsh  results  caused  by  a  remnant  of  the  1909  Act,  which  granted 
an  original  copyright  term  of  28  years,  with  an  additional  28- 
year  "renewal  term-  only  if  a  renewal  application  was  filed  with 
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the  Copyright  Office  during  the  last  year  of  the  original  ten.. 
Failure  to  file  such  an  application  in  the  proper  name,  in  proper 
form,  and  at  the  proper  time  ~ast  the  work  irretrievably  into  the 
public  domain.     Under  this  system,  countless  works,   including  the 
classic  motion  pictures  -It's  A  Wonderful  Life"  and  "A  Star  Is 
Born,"  lost  their  renewal  terms  for  failure  to  comply  with  a 
complex  and  esoteric  body  of  rules.     In  enacting  the  1976  Act, 
Congress  fortunately  abandoned  this  unwieldy  system  in  favor  of  a 
single  term  of  protection,  measured  by  the  life  of  the  author 
plus  fifty  years. 

The  two-term  system  was  retained,  however,  for  works  already 
in  their  first  term  of  federal  copyright  protection  when  the  1976 
Act  took  effect,  a  substantial  number  of  which  will  come  up  for 
renewal  during  the  next  fourteen  years.     As  to  these  works,  there 
continues  to  be  a  serious  risk  that  copyright  owners  will 
inadvertently  forfeit  the  second  term  which  Congress  has  already 
determined  they  are  entitled  to  enjoy.    This  is  not  a  remote 
possibility;   it  happens  every  day.     Artists  fail  to  file  because 
of  unfamiliarity  with  legal  requirements;  corporations  fail  to 
file  because  of  errors  in  recordkeeping,  or  unrelated  business 
problems.     (In  Frank  Capra's  case,  the  corporation  set  up  to 
produce  -it's  A  Wonderful  Life"  went  bankrupt  shortly  after  the 
film  was  released.)     Even  those  who  do  file,  including  lawyers, 
sometimes  forfeit  copyrights  because  of  confusion  over  highly 
technical  filing  requirements. 

I  see  no  adequate  justification  for  continuing  to  penalize 
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misunderstanding  and  inadvertence  by  the  loss  of  more  than  half 
the  allotted  term  of  copyright  protection.1    I  commend  the 
Subcommittee  for  taking  steps  to  eliminate  this  trap  for  the 
inexpert.2 

I  do  note  that  the  bill  does  not  safeguard  for  non-filing 
copyright  owners  the  entire  range  of  exclusive  rights  they  would 
enjoy  if  they  did  file  a  proper  renewal  application.     In  one 
important  respect,  H.R.  2372  continues  to  differentiate  between 
those  who  file  renewal  applications  and  those  who  do  not.  I 
refer  to  proposed  section  304(a)(4)(A)  of  title  17,  found  in 
section  202  of  the  bill.     This  section  withholds  from  the 
copyright  owner  who  fails  to  comply  with  filing  requirements  what 
can  be  the  most  valuable  of  the  copyright  bundle  of  rights:  the 
ability  to  renegotiate  the  price  for  use  of  a  derivative  work 
made  before  the  full  value  of  the  copyrighted  work  can  be 
accurately  assessed.     Indeed,  it  is  precisely  those  works  for 
which  the  bill  will  make  a  real  difference — those  that  still  have 
commercial  value  after  twenty-eight  years — that  are  most  likely 
still  to  have  marketable  derivative  works.     This  exception  is 
thus  not  a  minor  detail  of  the  bill,  but  will  have  a  major 
economic  impact.     If,  however,  as  is  my  understanding,  this 

1.  The  1976  Act  added  19  years  to  the  renewal  term,  increasing 
it  to  4  7  years  out  of  a  total  potential  duration  of  75  years.  17 
U.S.C.  §  304(a)-(b)  (1978). 

2.  Continuing  to  condition  the  enjoyment  of  substantive  rights 
on  compliance  with  formalities  is  particularly  inappropriate  today 
in  light  of  Congress's  decision  in  1976  to  make  the  initial 
attachment  of  federal  statutory  protection  automatic  upon  creation 
of  a  work.     See  17  U.S.C.  $  302(a)  (1978). 


(<  V*  ^ 


236 


A 

exception  is  necessary  in  order  to  achieve  consensus,  it  would 
certainly  be  preferable  to  pass  the  bill  as  is  than  to  risk  its 
defeat. 

Title  I  -  Fair  Use 

As  to  the  proposed  fair  use  amendment,  there  is  no  question 
that  a  problem  exists.     Even  a  casual  observer  can  see  that  the 
publishing  industry  is  in  turmoil  over  the  implications  of  the 
Second  Circuit's  recent  fair  use  decisions.     Before  taking 
legislative  action,  however,  three  questions  should  be  examined 
carefully:     (1)  What  is  the  nature  and  scope  of  the  problem?  (2) 
Is  statutory  amendment  the  best  way  to  deal  with  it?  and  (3)  will 
the  proposed  language  solve  the  problem  without  creating  new 
ones?    In  my  opinion,  analysis  of  the  first  question  indicates 
that  statutory  amendment  is  not  the  best  resolution.     If  the 
Subcommittee  determines  otherwise,  I  believe  the  proposed 
language  requires  some  modification  to  accomplish  its  desired 
purpose . 

1)     The  Nature  and  Scope  of  the  Problem 

The  immediate  cause  of  the  problem  is  language  in  two  Second 
Circuit  opinions  issued  in  1987  and  1989,  Salinger  v.  Random 
HQUge,  Inc,3  and  New  Era  Publications  International  ApS  v.  Henrv 


3.     811  F.2d  90  (2d  Cir.),  cert,  denied.  484  U.S.  890  (1987). 
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Holt  &  Co.4    Both  involved  claims  that  a  biographer's  quotations 
from  the  unpublished  letters  or  diary  of  a  person  of  considerable 
public  interest  (writer  J.D.  Salinger  and  Church  of  Scientology 
founder  L.  Ron  Hubbard,  respectively)  constituted  fair  use, 
Salinger  reversed  District  Judge  Leval's  refusal  to  issue  a 
preliminary  injunction  based  on  his  favorable  assessment  of  the 
fair  use  defense;  New  Era  affirmed  the  same  judge's  refusal, 
based  primarily  on  First  Amendment  concerns,  to  issue  a 
preliminary  injunction,  but  did  so  on  different  grounds.  In 
reaching  these  results,  the  majority  opinion  in  each  case  made 
statements  in  dicta  that  have  caused  authors  and  publishers  great 
concern.     These  statements  suggest  that  it  will  be  very  difficult 
to  establish  fair  use  of  unpublished  works,  and  that  an 
injunction  will  be  virtually  automatic  upon  rejection  of  a  fair 
use  defense. 

Any  rational  assessment  of  the  impact  of  the  statements  must 

begin  with  an  examination  of  their  actual  language  rather  than 

reliance  on  broad  characterizations.     The  language  usually 

identified  as  particularly  pernicious  is  as  follows: 

Salinger;     "If  [the  biographer]  copies  more  than  minimal 
amounts  of  (unpublished)  expressive  content, 
he  deserves  to  be  enjoined.   .   .  mS 

M[W]e  think  that  the  tenor  of  the  [Supreme] 
Court's  entire  discussion  of  unpublished  works 
[in  Harper  &  Row]  conveys  the  idea  that  such 


4.  873  F.2d  576  (2d  Cir.),  pet,  for  rehearing  en  banc  denied. 
884  F.2d  659  (2d  Cir.  1989),  cert,  denied.  110  S.  Ct.  1168  (1990). 

5.  811  F.2d  at  96. 
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works  normally  enjoy  complete  protection  against 
copying  any  protected  expression. 1,6 

New  Era:      "[W]e  made  it  clear  in  Salinger  that  unpublished 
works  normally  enjoy  complete  protection.   .  ." 

"Since  the  copying  of  'more  than  minimal  amounts' 
[quoting  Salinger!  of  unpublished  expressive 
material  calls  for  an  injunction  barring 
the  unauthorized  use, .   .  .  the  consequences  of 
the  district  court's  finding  [of  infringement  not 
excused  by  fair  use]  seem  obvious."8 

Let  me  say  at  the  outset  that  I  share  the  publishing 
community's  concern.     If  these  statements  constituted  established 
law  in  the  Second  Circuit,  the  home  of  many  of  this  country's 
leading  publishing  houses,  I  would  see  a  need  for  legislation. 
You  have  heard  eloquent  testimony  from  other  witnesses  both  this 
year  and  last  about  the  importance  to  works  of  non- fiction  of  the 
ability  to  quote  from  previously  unpublished  material,  and  the 
great  loss  to  the  American  public  if  biographers,  historians,  and 
journalists  are  not  able  to  present  to  their  readers  primary 
sources  rather  than  their  own  characterizations  of  those  sources. 
No  one  would  dispute  that  these  are  weighty  concerns,  and  that 
there  should  be  no  per  se  rule  barring  fair  use  of  unpublished 
works.     The  question  is,  however,  whether  the  Second  Circuit's 
decisions  have  actually  changed  prior  treatment  of  unpublished 
works,  and  effectively  erected  such  a  bar.     Because  I  do  not 


6.  IiL_  at  97. 

7.  873  F.2d  at  583. 

8.  at  584. 
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believe  they  have,  I  do  not  think  legislation  is  necessary  to 
reverse  them. 

Historical  Treatment  of  Unpublished  Works 

When  placed  in  historical  perspective,  the  Sa linger  and  New 
Era  decisions  do  not  represent  a  sharp  break  with  traditional 
fair  use  analysis.     The  doctrine  of  fair  use  has  been  developed 
by  English  and  American  courts  for  nearly  200  years.     Based  on 
concepts  of  reasonableness  and  equity,  and  requiring  a  balancing 
of  the  first  author's  rights  against  a  second  author's  freedom  to 
build  on  prior  works,  the  doctrine  has  always  been  a  flexible 
one,  highly  dependent  on  the  facts  of  the  particular  case.     As  an 
entirely  judge-made  doctrine  until  1976,  it  was  not  applied  to 
unpublished  works  unless  they  had  been  voluntarily  disseminated 
(although  not  "published"  in  a  technical  sense) .9    The  rationale 
for  this  exclusion  was  the  author's  common  law  right  of  first 
publication — the  right  to  decide  whether  and  under  what 
circumstances  the  work  would  be  published.     At  common  law,  the 
author's  control  over  his  or  her  unpublished  manuscript  was 
absolute.     If  the  author  did  not  wish  to  make  the  work  available 
at  all,  but  preferred  to  keep  it  private,  others  had  no  right  to 
counteract  this  decision.10 

9.  See  W.  Patry,  THE  FAIR  USE  PRIVILEGE  IN  COPYRIGHT  LAW  436- 
442  (1985). 

10 .  I^U.;  Harper  &  Row,  Publishers,  Inc.  v.  Nation  Enterprises, 

471    U.S.     539,     551     (1985),     quoting    American    Tobacco  C_o_,  y_s_ 

Werckmeister .  207  U.S.  284,  299  (1907)  ("Under  common  law 
copyright,    'the  property  of  the  author  .    .   .   in  his  intellectual 
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The  1976  Act  abolished  common  law  copyright  for  unpublished 

works,  substituting  a  unitary  federal  statutory  scheme  of 

protection  for  all  works  fixed  in  tangible  form,  whether 

published  or  unpublished. 11    Congress  also  codified  fair  use 

for  the  first  time,     it  did  so  over  opposition  from  a  number  of 

interested  parties  as  well  as  scholars  and  practitioners  who  felt 

that  the  doctrine  was  not  suited  for  codification  and  was  best 

left  to  the  courts.12    As  a  compromise,  Congress  chose  not  to 

define  fair  use  or  to  confine  the  courts  in  their  consideration 

of  all  of  the  circumstances.     Instead,  it  enacted  section  107, 

which  states  only  that  fair  use  of  a  copyrighted  work  is  not  an 

infringement,  providing  several  examples  of  purposes  likely  to 

qualify  as  fair  use,  and  listing  four  non-exclusive  factors, 

taken  directly  from  prior  case  law,  that  courts  are  required  to 

consider.     In  the  legislative  history,  Congress  made  clear  that 

it  wished  to  leave  the  continued  development  of  fair  use  to  the 

judiciary,  providing  only  some  guidance  to  its  application,  based 

on  criteria  developed  by  the  courts: 

The  bill  endorses  the  purpose  and  general  scope 
of  the  judicial  doctrine  of  fair  use,  but  there 
is  no  disposition  to  freeze  the  doctrine  in  the 
statute,  especially  during  a  period  of  rapid 
technological  change.  Beyond  a  very  broad  statutory 
explanation  of  what  fair  use  is  and  some  of  the 
criteria  applicable  to  it,  the  courts  must  be  free 


creation  [was]  absolute  until  he  voluntarily  partfed]  with  the 
same ' " ) . 


(1976)  .' 
12 


See  H.R.  REP.  NO.  94-1476,  94th  ~ong. ,  2d  Sess.  129 
£££  Patry,   supra  n.  9,  at  218,   223-224,  233. 
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to  adapt  the  doctrine  to  particular  situations  on  a 
case-by-case  basis.     Section  107  is  intended  to  restate 
the  present  judicial  doctrine  of  fair  use.  not  to 
change,  narrow,  or  enlarge  it  in  any  way.  3 

Section  107  did  not  distinguish  in  any  way  between  published 

and  unpublished  works,  despite  the  prior  case  law  holding  fair 

use  inapplicable  to  unpublished  works  protected  by  common  law 

copyright.     Interpreting  this  provision  in  1985,   in  Harper  &  Row, 

Publishers,   Inc.  v.  Nation  Enterprises r  the  Supreme  Court  held 

that  there  could  be  fair  use  of  unpublished  works,  but  that  the 

fact  that  a  work  is  unpublished  is  a  "critical  element  of  its 

'nature,'"  stating,   "[T]he  scope  of  fair  use  is  narrower  with 

respect  to  unpublished  works."14    The  Court  also  held,  citing  a 

1975  Senate  report,  that  "the  unpublished  nature  of  a  work  is 

'[a]  key,  though  not  necessarily  determinative,  factor'  tending 

to  negate  a  defense  of  fair  use."15 

The  Salinger  and  New  Era  Decisions 

It  was  against  this  backdrop  that  the  Second  Circuit  decided 
Salinger  and  New  Era.     Both  decisions  interpret  the  Supreme 
Court's  opinion  in  Harper  &  Row  and  attempt  to  apply  its 

13.  H.R.  Rep.  No.  94-1476,  94th  Cong.,  2d  Sess.  66  (1976). 

14.  471  U.S.   539,   553  (1985). 

15»  XdjL  at  551,  citing  S.  Rep.  No.  94-473,  94th  Cong.,  1st 
Sess.  64  (1975)  .  The  1966  and  1967  House  Judiciary  reports 
contained  similar  language.  See  H.R.  No.  2237,  89th  Cong.,  2d 
Sess.  63  (1966);  H.R.  REP.  NO.  83,  90th  Cong.,  1st  Sess.  34  (1967). 
This  discussion  was  incorporated  by  reference  in  the  1976  House 
Judiciary  Committee  report.  See  Harper  &  Row,  471  U.S.  at  554. 
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statements  about  fair  use  of  unpublished  works  to  the  facts 
before  them.     In  both  cases,  the  Second  Circuit  found  a 
likelihood  of  infringement  not  excused  by  fair  use.     In  Salinger . 
it  directed  the  district  court  to  enjoin  publication  of 
defendant's  manuscript  so  long  as  it  contained  the  offending 
material.     In  New  Era,  it  held  that  an  injunction  was 
unavai  able,  but  only  because  of  the  plaintiff's  delay  in  seeking 
such  relief. 

While  the  language  quoted  above  may  sound  more  extreme  than 
prior  law,  an  analysis  of  the  opinions  in  their  entirety,  as  well 
as  subsequent  events,  makes  it  much  less  alarming.     To  begin 
with,  the  statements  must  be  read  in  context.     The  "deserves  to 
be  enjoined"  language  in  Salinger  was  written  in  passing  in 
rejecting  an  argument  of  the  district  court  relating  to  the  first 
fair  use  factor,  the  nature  and  purpose  of  the  use;  it  was  not 
related  to  the  Second  Circuit's  consideration  of  the  appropriate 
remedy.     Its  repetition  in  New  Era  was  pure  dictum,  as  injunctive 
relief  was  held  unavailabl    based  on  laches.     Moreover,  the 
offending  language  has  since  been  repudiated  as  unintentionally 
overbroad  by  its  writer  as  well  as  by  seven  other  judges  of  the 
Second  Circuit.16 

16  •  SfiS  opinions  written  in  connection  with  denial  of 
rehearing  ejj  hznz  in  New  Era  Publications  International  AnS  v. 
Henry  Bolt  ft  CQf,  884  F.2d  659  (2d  Cir.  1989).  The  concurring 
opinion  by  Judge  Miner,  joined  by  Judges  Meskill,  Pierce  and 
Altimari,  described  this  language  in  Salinger  as  "infelicitous"  and 
stated,  "All  now  agree  that  injunction  is  not  the  automatic 
consequence  of  infringement  and  that  equitable  considerations 
always  are  germane  to  the  determination  of  whether  an  injunction  is 
appropriate . "  at    661 .       It    further    noted   that   the  panel 
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As  to  the  "normally  enjoy  complete  protection"  language,  the 
key  word  is  "normally. "    Taken  in  context,  this  language  clearly 
was  not  meant  to  rule  out  the  possibility  of  fair  use.     It  occurs 
in  an  effort  to  interpret  Harper  &  Row,  and  is  followed 
immediately  by  the  conclusion  that  the  Supreme  Court's  use  of  the 
words  "[n]arrower  'scope'  seems  to  refer  to  the  diminished 
likelihood  that  copying  will  be  fair  use  when  the  copyrighted 
material  is  unpublished."17      Obviously,  then,  as  a  majority  of 
the  Second  Circuit  judges  have  since  confirmed,  it  is  still 
possible  to  make  fair  use  of  an  unpublished  work.18 


majority  in  the  prior  New  Era  opinion  (Judges  Miner  and  Altimari) 
had  proposed  to  amend  that  opinion  to  add  the  words  "under  ordinary 
circumstances"  to  the  language  about  injunctions.     Id.  at  662. 

The  dissent,  written  by  Judge  Newman,  the  author  of  Salinger, 
and  joined  by  Judges  Oakes,  Kearse  and  Winter,  went  further, 
seeking  to  clarify  the  relevant  standards  after  Sa linger  and  New 
Era  in  order  "to  avoid  misunderstanding  on  the  part  of  authors  and 
publishers  as  to  the  copyright  law  of  [the  Second]  Circuit."  Id. 
It  emphasized  that  the  offending  language  in  the  prior  opinion  was 
mere  dictum,  and  cautioned  that  the  denial  of  rehearing  did  not 
mean  that  the  Circuit  was  committed  to  that  language.  Id. 
Addressing  the  original  phrasing  in  Salinger,  the  dissenters 
explained  that  the  sentence  "was  concerned  with  the  issue  of 
infringement,  not  the  choice  of  remedy,  and  that  H[i]t  would  have 
been  preferable  to  have  said.  .  .  '[the  biographer]  deserves  to  be 
found  liable  for  infringement'  rather  than  'deserves  to  be 
enjoined.'"    Id^  at  663,  n.l. 

17.  811  F.2d  at  97. 

18 .  With  regard  to  this  language  too,  the  opinions  written  in 
connection  with  the  denial  of  en  banc  rehearing  are  instructive  in 
suggesting  the  direction  the  court  is  likely  to  take  in  future 
cases.  The  four  dissenters  "do  not  believe  that  biographers  and 
journalists  need  be  apprehensive  that  this  Circuit  has  ruled 
against  their  right  to  report  facts  contained  in  unpublished 
writings,  even  if  some  brief  quotation  of  expressive  content  is 
necessary  to  report  those  facts  accurately,"  and  express  confidence 
that  the  original  opinion  "has  not  committed  the  Circuit  to  the 
proposition  that,  the  copying  of  some  small  amounts  of  unpublished 
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The  reasoning  and  holdings  of  both  Salinger  and  New  Era  also 
support  this  view.     In  neither  case  did  the  Second  circuit  say 
that  the  unpublished  nature  of  the  plaintiff's  work  in  itself 
barred  the  fair  use  defense.     Rather,  the  court  examined  all  four 
of  the  statutory  factors  before  coming  to  the  conclusion  that,  on 
balance,  the  use  was  not  fair.     Indeed,  the  Sa linger  court  noted 
that  it  would  likely  have  reached  the  same  result  even  if  the 
work  had  been  published19 — a  conclusion  that  seems  eminently 
reasonable  given  the  amount  and  expressive  quality  of  the 
material  taken.20    While  the  fair  use  discussion  in  New  Era  is 
indeed  troubling,  it  too  included  a  consideration  of  the  other 
statutory  factors.   (It  is  worth  noting  that  there  is  ample  room 
for  disagreement  even  among  the  reasonable  minds  of  federal 
judges  in  applying  the  fair  use  doctrine;  reversals  and  dissents 


expression  to  report  facts  accurately  and  fairly  can  never  be  fair 
use."  884  F.2d  at  662-63.  In  response,  the  concurring  opinion 
states  that  "[t]his  confidence  is  not  misplaced,  because  there  is 
nothing  in  the  panel  majority  opinion  that  suggests  otherwise! 
Indeed,  the  panel  majority  does  not  even  bar  the  use  of  'small 
amounts  of  unpublished  expression'  to  enliven  the  text."  XfL.  at 
661.  It  further  notes  that  the  defendant  might  have  prevailed  on 
the  fair  use  defense  if  the  third  factor,  the  amount  and 
substantiality  of  the  material  taken,  had  been  resolved  in  its 
favor— hardly  the  result  of  applying  a  virtual  per  se  rule.  Isl*. 

19.  S££  Salinger,  811  F.2d  at  100  ("We  seriously  doubt 
whether  a  critic  reviewing  a  published  collection  of  the  letters 
could  justify  as  fair  use  the  extensive  amount  of  expressive 
material  Hamilton  has  copied") . 

20 

.  Even  Judge  Leval  has  reconsidered  his  original  reaction, 
stating  that  he  now  agrees  with  the  Second  circuit  and  believes 
that  the  biographer's  taking  should  not  have  qualified  as  fair  use. 
S£&  Leval,   "Toward  a  Fair  Use  Standard,"  103  HARV.  L.  REV.  1105 
1113   (1990) . 
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are  the  rule  rather  than  the  exception  in  fair  use  cases.)21 


Subsequent  Developments 

Still  one  might  find  ground  for  concern.     Even  dicta  by  the 
Second  Circuit  may  well  influence  the  decisions  of  other  courts. 
But  subsequent  developments  go  a  long  way  toward  allaying  that 
concern.     First,  the  judges  involved  in  the  Salinger  and  flew  Era, 
cases  have  been  made  aware  of  the  furor  these  opinions  have 
caused.     Unable  to  revisit  the  issue  without  the  vehicle  of  a 
case  presenting  an  appropriate  context,  several  have  responded  by 
seeking  to  clarify  their  intent  publicly  in  scholarly  articles. 
In  articles  published  during  the  past  two  years,  Judges  Miner, 
Newman  and  Oakes,  panel  members  in  the  two  cases,  have  made  clear 
that  they  believe  there  can  be  fair  use  of  unpublished  works  and 
that  an  injunction  is  not  automatic  upon  a  finding  of 
infringement,  and  that  they  do  not  interpret  the  Second  Circuit 
opinions  to  hold  to  the  contrary.22 


2X.  at  1105-1106,  n.  9. 

22 .  See  Oakes,  "Copyright  and  Copyremedies:  Unfair  Use  and 
Injunctions, "  18  HOFSTRA  L.  REV.  983  (1990)  (expressing  view  that 
first  amendment  considerations  are  relevant  tc  decision  whether  to 
grant  injunctive  relief) ;  Miner,  "Exploiting  Stolen  Text:  Fair  Use 
or  Foul  Play?"  37  J.  COPR.  SOC'Y  1  (1989)  (proposing  a  change  in 
the  law  to  distinguish  between  technically  unpublished  materials 
that  have  been  voluntarily  disseminated  and  those  that  have  not, 
barring  any  fair  use  of  the  latter  but  making  the  former  subject  to 
fair  use  to  the  same  extent  as  published  works)  ;  Newman,  "Not  the 
End  of  History:  The  Second  Circuit  Struggles  With  Fair  Use,"  37  J. 
COPR.  SOC'Y  12  (1989)  (explaining  the  narrowness  of  the  restraints 
arguably  imposed  by  Sa linger  and  New  Era  and  seeking  to  reassure 
biographers,  historians  and  journalists  that  their  alarm  is 
unwarranted).  See  also  Leval,  "Toward  a  Fair  Use  Standard,"  103 
HARV.    L.    REV.    1105    (1990)    (expressing  concern   about  effect  of 
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Perhaps  most  significant  is  Judge  Newman's  characterization 
of  his  own  language  in  Salinger  as  "a  partial  overstatement,"  and 
his  stated  view  that  "the  biographer  may  make  some  use  of 
unpublished  expression  when  necessary  to  convey  factual 
information  accurately."23    With  the  clairvoyance  of  hindsight, 
he  has  even  gone  so  far  in  his  New  Era  en  banc  opinion  as  to 
essentially  retract  his  statement  that  "a  biographer  who  uses 
more  than  minimal  amounts  of  expression  from  an  unpublished  work 
deserves  to  be  enjoined,"  proposing  as  a  better  choice  of  words 
the  phrase  "deserves  to  be  found  liable  for  infringement,"24 
and  thereby  leaving  open  the  important  question  of  remedy.  While 
dissents  or  statements  in  articles  by  individual  judges  are  of 
course  not  binding  law,  it  is  unrealistic  to  imagine  that  other 
judges  faced  with  interpreting  these  opinions  will  ignore  the 
authors'  elucidations  of  their  meaning. 

Even  more  reassuring  is  the  court  record.     Opinions  issued 
in  the  years  since  Salinger  and  New  Era  have  made  clear  that  the 
Second  Circuit  is  still  receptive  to  the  special  fair  use  needs 
of  biographers  and  historians,  and  that  neither  the  Second 
Circuit  nor  the  lower  courts  read  those  cases  as  establishing  a 
virtual  per  se  rule  against  fair  use  of  unpublished  works.  In 
another  case  brought  by  New  Era  Publications,  this  time  involving 


Second  Circuit  dicta) . 

23 .  Newman,  "Not  The  End  of  History,"  supra  n.  22,  37  J. 
COPR.  SOC'Y  at  18,  n.13. 

24 •     See  note  16  above. 
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use  of  the  published  works  of  L.  Ron  Hubbard,  the  Second  Circuit 
expressed  sympathy  for  the  legitimate  need  to  use  some  expressive 
quotation  to  communicate  to  the  reader  the  character  of  the 
person  being  quoted.25    And  the  four  subsequent  reported  cases 
within  the  Second  Circuit  involving  the  use  of  unpublished 
materials  indicate  that  the  courts  are  not  being  led  astray  by 
the  Salinger  and  New  Era  dicta. 

The  only  such  opinion  issued  by  the  Second  Circuit  itself 
is  particularly  encouraging.    Written  by  a  member  of  the  original 
New  Era  panel  majority,   it  resolved  the  second  fair  use  factor 
against  the  defendant  because  the  plaintiff's  works  (secure 
tests)  were  unpublished,  but  nevertheless  reversed  summary 
judgment  rejecting  the  fair  use  defense,  remanding  to  the 
district  court  for  trial  on  the  fourth  fair  use  factor.26  Of 
the  three  district  court  opinions,  two  upheld  claims  of  fair  use 
(one  relying  on  Harper  &  Row's  treatment  of  unpublished  works 
without  even  citing  Sa linger  or  New  Era) ,27      Indeed,  the  sole 

25 .  N_ew  Era.  Publications    International    AdS    v.  Carol 

Publishing  Group,  904  F.2d  152,  156  (2d  Cir.  1990),  cert,  denied, 
111  S.  Ct.  297  (1991)  ("[E]ven  passages  used  for  their  expression 
are  intended  to  convey  the  author's  perception  of  Hubbard's 
hypocrisy  and  pomposity,  qualities  that  may  best  (or  only)  be 
revealed  through  direct  quotation";  distinguishing  the  prior  New 
Era  case's  holding  on  this  point  without  reference  to  the 
unpublished/published  distinction) . 

26.  Association  of  American  Medical  Colleges  v.   CUomo.  928 
F.2d  519   (2d  Cir.   1991)    (Altimari,  J.). 

27 -     Arica  Institute.   Inc.  v.   Palmer,   Copyr.   L.  Rep.  (CCH) 
§26,712  (S.D.N.Y.  1991);  Wright  v.  Warner  Books^  Inc.,  748  F.  Supp. 
105   (S.D.N.Y.   1990),  appeal  argued  May  29,  1991. 
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case  to  involve  a  biographer's  use  of  a  subject's  unpublished 
letters  was  extremely  favorable  for  biographers,  as  it  relied  on 
a  "strong  presumption  that  if  the  allegedly  infringing  work  is  a 
biography,  factor  one  favors  the  biographer,"  and  actually 
resolved  the  second  fair  use  factor  in  favor  of  the  biographer 
despite  the  unpublished  nature  of  the  letters.28    The  only 
opinion  to  reject  the  fair  use  defense  was  uncontroversial,  as 
the  defendant  reproduced  the  plaintiff's  works  virtually  in  their 
entirety — a  use  that  would  not  be  fair  even  if  the  works  had  been 
published.29    Thus,  the  dire  consequences  so  many  feared  have 
not  materialized,  and  seem  much  less  likely  to  do  so  in  the 
future. 

The  Publishing  Community's  Response 

Why  then  is  there  still  such  concern?    The  problem  is  more 
one  of  perception  than  of  reality.     The  language  in  these  two 
cases,  regardless  of  their  legal  impact,  is  having  a  chilling 
effect  on  the  publishing  community.     On  the  authors'  side  of  that 
community,  there  is  a  new  awareness  of  the  issue,  brought  into 
the  limelight  by  the  attention  given  to  the  Second  circuit 
opinions.     Authors  who  never  before  knew  that  they  were  more 
restricted  in  their  use  of  unpublished  materials  than  of 
published,  many  of  whom  did  not  understand  the  uncertainty  of  the 


•  Wright  v.  Warner  Rooks.  Inc.,  supra,  748  F .  Supp.  at  108- 
.     IvOve  V.  Kwitnev.   706  F.  Supp.   1123   (S.D.N.Y.  1989). 
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fair  use  defense  and  even  believed  that  they  were  safe  as  long  as 
they  used  less  than  200  or  300  words,  are  now  acutely  sensitive 
to  the  risks  they  run— risks  that  were  always  there,  but  less 
well  publicized.     And  much  of  their  anxiety  is  owing  to  the 
reactions  of  the  publishers,  who  look  at  the  controversial 
language  and  shy  away  from  the  risk  that  a  court  may  apply  it 
over-literally.     It  is  their  fear  of  publishing — even  after 
winning  subsequent  cases — that  is  keeping  more  primary  source 
material  from  the  public  eye  than  would  have  reached  print  five 
years  ago. 

This  fear  is  understandable.     It  is  difficult  to  invest 
substantial  resources  in  a  venture  when  there  is  a  risk  that  a 
court  may  find  it  unlawful  and  enjoin  you  from  proceeding.  This 
risk  is,  however,  inherent  in  the  nature  of  the  fair  use  defense 
as  it  has  been  applied  for  nearly  two  centuries.     It  is  nearly 
impossible  to  predict  outcomes  when  dealing  with  a  flexible, 
equitable  doctrine  requiring  the  balancing  of  numerous  factors. 
As  a  former  practicing  lawyer,  I  am  well  aware  of  the  difficulty 
of  advising  clients  on  fair  use  claims.     It  is  very  frustrating 
not  to  be  able  to  say,  "Go  ahead — you're  within  your  rights,"  but 
instead  "It  depends."    Every  fair  use  claim  turns  on  the  court's 
assessment  of  all  of  the  circumstances,  and  different  courts 
interpret  and  weigh  different  factors  differently.     But  this 
uncertainty  existed  before  Salinger  and  New  Era,  and  will 
continue  to  exist  if  the  proposed  amendment  is  passed. 
Last  week  the  Subcommittee  heard  testimony  from 
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representatives  of  the  publishing  community  that  these  decisions 
mean  that  the  use  of  a  single  sentence  from  an  unpublished 
memorandum— anything  more  than  one  or  two  words— could  not  be 
fair  use.     These  statements  clearly  demonstrate  the  overreaction 
that  is  compounding  the  problem  here.     First  of  all,  the  use  of 
one  or  two  words  from  any  work,  published  or  unpublished,  could 
not  conceivably  meet  the  test  of  substantial  similarity,  and 
therefore  it  would  not  be  necessary  to  invoke  the  fair  use 
defense.     Second,  even  the  most  extreme  language  in  the  Second 
Circuit's  opinions,  taken  out  of  context  and  disregarding  the 
judges'  later  qualifications,  is  more  liberal  than  that,  making 
clear  that  at  least  a  "minimal"  taking  of  unpublished  expressive 
material  could  qualify  as  fair.30 

Apart  from  the  merits  of  the  fair  use  defense,  the  threat  of 
an  injunction  is  undeniably  serious.     Perhaps  publishers  would 
feel  less  need  for  extreme  caution  if  they  were  at  least  likely 
to  get  the  book  out  into  the  market.     Certainly  this  issue  is 
critical  to  the  magazine  industry,  where  timeliness  is  essential. 
But  the  bill  does  not  address  this  issue  at  all,  dealing  only 
with  the  standards  for  determining  fair  use.     Nor  is  the  omission 
inappropriate,  since  it  is  the  traditional  province  of  the  courts 
to  determine  when  the  equities  warrant  the  remedy  of  injunctive 
relief . 


.  Both  eji  franc  opinions  in  New  Era,  together  joined  by  eight 
Second  Circuit  judges,  would,  in  proper  circumstances,  allow 
copying  of  "small  amounts  of  unpublished  expression."  £ee  note  18 
above . 
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In  sum,  the  problem  was  initially  caused  by  dicta  rather 
than  holdings,  the  courts  have  gone  a  long  way  toward  remedying 
it  themselves,  and  its  current  dimensions  are  due  in  large  part 
to  extreme  interpretations  and  overcautiousness  on  the  part  of 
publishers. 

2)     Is  Statutory  Amendment  the  Answer? 

Given  all  of  this,  what  should  be  done?    In  my  view,  nothing 
legislatively.     The  courts  have  made  a  good  start  at  resolving 
the  problem  and  clarifying  that  unpublished  works  are  indeed 
subject  to  a  fair  use  defense.     None  has  held  that  the 
unpublished  nature  of  the  work  is  a  per  se  bar  to  fair  use,  and 
several  have  found  fair  use  of  unpublished  works.     Rather  than 
take  the  issue  prematurely  away  from  the  judiciary,  which  has 
historically  overseen  its  development,  it  would  be  preferable  to 
let  the  normal  case-by-case  process  continue. 

There  is  of  course  one  benefit  to  be  achieved  by 
legislation:     reassuring  publishers  that  the  law  has  not  in  fact 
changed  since  Harper  &  Row.     Such  reassurance  should  end  their 
overreactions  and  the  resulting  self -censorship.     But  Congress 
does  not  ordinarily  amend  statutes  simply  to  confirm  existing 
law,  and  the  precedent  set  by  doing  so  here  would  be  unfortunate. 
It  would  open  the  door  to  constant  attempts  to  tinker  with  the 
statute  to  '•clarify"  the  inherently  uncertain  doctrine  of  fair 
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r  7 


252 

20 

use,  with  the  real  potential  of  transforming  it  into  a  rigid, 
detailed  code.     Every  interest  group  with  an  ongoing  fair  use 
problem  would  want  its  own  individual  circumstance  written  into 
the  statute,  whether  as  example,  exception,  or  ingredient  in  the 
equitable  balance.     This  prediction  is  not  mere  speculation; 
since  last  year's  hearing,  another  bill  has  already  been 
introduced  to  amend  section  107  to  add  an  additional  example  of 
fair  use  purposes  to  those  listed  in  the  first  sentence.31 

3)     The  Proposed  Language 

If  the  Subcommittee  nevertheless  decides  to  proceed  with 
this  title  of  the  bill,  the  proposed  language  contains  several 
pitfalls.     The  first  clause  essentially  states  the  law  as  it  was 
after  Harper  &  Row  and  as  it  remains  today  based  on  the  holdings 
in  Salinger  and  New  Era.  That  language,  while  in  my  opinion 
unnecessary,  should  not  lead  to  any  confusion. 

The  second  phrase,  "but  shall  not  diminish  the  importance 
traditionally  accorded  to  any  other  consideration  under  this 
section,"  is  somewhat  ambiguous.     How  much  importance  was 
"traditionally"  accorded  which  other  consideration,  and  at  what 
point  in  time?    And  how  can  the  unpublished  nature  of  the  work 
weigh  against  a  finding  of  fair  use  without  diminishing  the 
importance  of  the  other  factors  to  some  extent?     if  this  language 

31.  S.  3229,  101st  Cong.,  2d  Sess.  (Hatch).  also, 
explanation  of  this  bill  in  Senator  Hatch's  floor  statement.  CONG. 
REC.  S16464   (October  22,  1990). 
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is  enacted  into  law,  it  will  be  essential  to  draft  clear 
legislative  history  explaining  to  the  courts  how  they  are  to 
interpret  the  fact  that  the  amendment  was  made  at  all  (given  its 
apparent  conformity  with  prior  law) ,  as  well  as  how  to  resolve 
these  ambiguities. 

More  problematic  is  the  final  phrase,  stating  that  the 
unpublished  nature  of  a  work  "shall  not  bar  a  finding  of  fair  use 
if  such  finding  is  made  upon  full  consideration  of  all  the 
factors  set  forth  in  paragraphs  (1)  through  (4).M    For  all  other 
works,   in  contrast,  the  second  sentence  of  section  107  allows  all 
relevant  factors  to  be  considered,  including  but  not  limited  to 
those  four.     The  implication  of  H.R.  2372  is  that  fair  use  of 
unpublished  works  is  dependent  only  upon  the  four  statutory 
factors,  and  that,  unlike  published  works,  nothing  else  is  to  be 
considered.     Contrary  to  the  proponents'  stated  purpose,  the  net 
result  could  well  be  either  to  restrict  or  to  expand  fair  use  of 
unpublished  works  beyond  the  law  in  effect  today.32    For  this 
reason,  the  Senate  version,  which  refers  instead  to  "all  the 
above  factors,"  is  preferable.     To  eliminate  any  possible 
ambiguity,  however,  I  would  suggest  the  language  "all  the 


32 .  Additional  factors  that  have  been  considered  by  the 
courts  in  evaluating  a  fair  use  defense  include  the  defendant's 
good  or  bad  faith?  the  method  by  which  the  defendant  obtained  the 
plaintiff's  work?  and  the  privacy  interest  of  the  plaintiff.  See, 
gtqt ,  Harper  &  Row.  Publishers^!  Inc.  v.  Nation  Enterprises ,  471 
U.S.  539  (1985).  Since  these  factors  more  often  harm  than  help  the 
defendant's  case,  eliminating  them  from  the  balance  for  unpublished 
works  is  likely  to  lead  to  more  findings  of  fair  use.  This  would 
narrow — apparently  unintentionally — the  existing  rights  of  authors 
of  unpublished  works. 
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relevant  factors,"  to  ensure  that  the  courts  would  retain  their 
current  flexibility  in  considering  factors  other  than  the  four 
explicitly  listed. 
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Mr.  HUGHES.  I  apologize  for  having  to  slip  out.  But,  unfortu- 
nately, this  time  of  the  year  we  have  a  lot  of  school  groups  that 
come  to  the  Capitol,  and  we  wear  many  hats  around  here,  so  you 
have  to  slip  over  and  say  hello  to  the  constituents.  And  besides 
that,  it  is  a  fun  part  of  the  job. 

Mr.  Black,  last  week  it  was — I  am  sorry,  Mr.  Waggoner  has  not 
testified.  I  misunderstood. 

Mr.  Waggoner,  not  only  did  I  tell  you  not  to  summarize,  I  tell  you 
not  to  testify. 

[Laughter.] 

Mr.  Hughes.  Mr.  Waggoner,  welcome. 

STATEMENT  OF  ROBERT  C,  WAGGONER,  CHAIRMAN,  VIDEO  MON- 
ITORING SERVICES  OF  AMERICA,  INC.,  NY,  ON  BEHALF  OF  THE 
INTERNATIONAL  ASSOCIATION  OF  BROADCAST  MONITORS 

Mr.  Waggoner.  Thank  you  very  much,  Mr.  Chairman.  I  very 
much  appreciate  the  opportunity  to  be  here  today,  and  I  thank  you 
for  inviting  me. 

I  am  chairman  of  Video  Monitoring  Servic  »s  of  America,  and  I 
appear  today  on  behalf  of  the  International  Association  of  Broad- 
cast Monitors,  of  which  I  am  a  past  president. 

Today,  we  would  like  to  bring  to  the  committee's  attention  an- 
other example  of  the  courts  wrongfully  interpreting  the  fair  use 
doctrine  in  a  way  that  threatens  the  broadcast  news  monitoring  in- 
dustry and  the  public's  right  of  access  to  broadcast  news  program- 
ming. Mr.  Chairman,  this  threat  is  every  bit  as  serious  as  the  dan- 

fer  to  authors  and  publishers  from  the  second  circuit  opinions  that 
ave  spurred  on  the  proponents  of  title  I  of  H.R.  2372.  However, 
H.R.  2372  does  not  address  the  threat  to  the  public  and  to  news 
monitors  posed  by  some  recent  decisions  involving  broadcast  news 
monitoring  services. 

Today,  there  are  66  broadcast  news  monitoring  services.  We 
watch  the  news  24  hours  a  day.  We  tell  people,  corporations  and 
institutions,  when  they  are  on  the  news  and  what  has  been  said 
about  them.  We  make  brief  segments  of  the  news  available  to  our 
clients  so  they  can  respond  and  react.  We  can  supply  these  excerpts 
on  an  overnight  basis. 

It  no  longer  matters  where  the  broadcast  occurred.  Viewers 
aren't  restricted  by  time  or  place  to  news  programming  aired  in 
their  own  areas.  They  don't  have  to  choose  among  only  one  of  sev- 
eral news  programs  being  aired  simultaneously.  Without  monitors, 
the  public  nas  no  ready  access  to  the  news  wherever  and  whenever 
broadcast.  Let  me  remind  you  that  in  the  Sony  Betamax  case  the 
Supreme  Court  held  that  it  is  permissible  for  viewers  to  tape  pro- 
gramming off  the  air  for  time  shifting  purposes. 

Broadcast  news  monitoring  services  have  greater  technological 
resources  and  a  national  reach.  We  simply  do  for  our  clients  what 
our  clients  are  legally  permitted  to  do  for  themselves.  Clients  of 
broadcast  news  monitoring  services  include  the  Federal,  State,  and 
local  governments,  corporations,  law  enforcement  and  disaster  re- 
lief agencies,  market  researchers,  political  candidates,  universities, 
and  individuals.  I  daresay  that  some  members  of  this  subcommittee 
may  have  used  the  services  of  broadcast  monitors  to  follow  news 
coverage  of  their  own  campaigns  or  of  their  opponents. 
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Mr.  Chairman,  we  are  the  only  means  by  which  the  public  can 
exercise  its  right  to  know  what  is  being  aired  about  them  and 
where.  The  service  we  perform  is  important  It  is  critical  to  an  ex- 
ercise of  our  constitutional  rights  and  to  the  functioning  of  our 
economy.  Some  broadcasters,  however,  have  tried  to  put  us  out  of 
business.  Although  most  broadcasters  appreciate  the  role  we  play, 
we  are  the  target  of  cease  and  desist  letters,  threats  to  sue  us  for 
infringing  copyrights  in  the  news,  and  plenty  of  copyright  litiga- 
tion. This  barrage,  to  be  frank,  has  scared  our  members.  It  places 
our  companies  and  the  service  we  provide  to  the  public  in  severe 
jeopardy. 

Mr.  Chairman,  our  story  is  remarkably  similar  to  that  of  the  au- 
thors and  publishers  from  whom  you  have  already  heard.  Following 
one  eleventh  circuit  case,  the  Duncan  case,  several  courts  have  now 
held  that  broadcast  news  monitoring  is  not  a  fair  use,  primarily  fo- 
cusing on  the  fact  that  it  is  a  commercial  activity. 

The  courts  give  short  shrift  to  the  other  fair  use  factors.  They 
have  created  a  virtual  presumption  that  because  our  services  are 
commercial  we  can  never  qualify  as  a  fair  use.  It  is  our  position 
that  under  a  proper  analysis  courts  would  fully  consider  each  and 
all  of  the  fair  use  factors.  If  they  did,  they  would  conclude  that 
broadcast  monitoring  is  just  the  sort  of  use  that  the  fair  use  doc- 
trine was  designed  to  protect. 

We  generally  use  small  segments  of  copyrighted  news  programs. 
The  public  uses  our  video  clips  or  transcripts  for  research,  criti- 
cism, comment  and  analysis.  We  do  not  copy  or  distribute  enter- 
tainment programs  or  permit  rebroadcast  without  the  permission  of 
the  copyright  owner. 

We  provide  an  important  public  service  not  offered  by  the  broad- 
casters themselves.  If  we  go  out  of  business  or  our  services  are 
chilled,  there  is  no  alternative  for  obtaining  news  programming  on 
an  immediate  nationwide  basis.  Thus,  we  have  come  to  Congress 
to  safeguard  the  public  interest  in  access  to  broadcast  news. 

Our  suggested  legislative  approach  would  restore  the  copyright 
balance  and  protect  the  public's  access  to  broadcast  news.  We  pro- 
pose to  amend  the  preamble  of  section  107  to  include  "Monitoring 
news  reporting  programming"  among  the  list  of  purposes  for  which 
a  use  could  be  fair.  We  hope  to  have  legislation  introduced  shortly 
this  Congress  in  both  houses. 

And  let  me  add,  Mr.  Chairman,  that  this  is  not  idle  speculation 
and  an  academic  exercise,  but  in  the  last  issue  of  Variety  a  report 
is  made  of  the  most  recent  case,  in  Atlanta,  and  the  headline  reads 
"TV  Monitoring  Biz  Dealt  Blow."  Typical  variety  language. 

Mr.  HUGHES.  A  typical  headline. 

Mr.  WAGGONER.  And,  quoting  the  plaintiffs  attorney,  it  could 
have  a  devastating  effect  on  the  video  monitoring  business.  He 
states,  'They  have  a  major  legal  problem."  It  is  more  than  that.  We 
have  a  problem  of  surviving  because  the  courts  have  chosen  to  look 
only  at  the— or  almost  entirely  at  the  question  of  whether  or  not 
our  service  is,  in  fact,  a  commercial  enterprise,  which  it  has  to  be 
to  survive.  We  believe  that  the  matter  is  now  in  the  hands  of  Con- 
gress because  the  case  law  has  been,  almost  uniformly,  following 
the  first  Duruzan  precedent  and  has  determined  that  if  a  service 
such  as  ours  is  commercial  it  is  essentially  not  fair  use. 
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And  we  believe  that  it  is  incumbent  upon  Congress  to  right  the 
balance  and  that  we,  in  fact  represent  not  a  special  interest^  but 
the  public  interest.  There  is  no  way  that  the  public,  and  I  refer  to 
the  public  there  as  corporations,  government  agencies,  individuals, 
whatever,  there  is  no  way,  absolutely  no  way  that  the  public  can 
find  out  what  has  been  said  about  tnem  on  the  news  and  where, 
and  have  the  right  to  react  and  respond  without  the  use  of  our 
service. 

The  networks  nor  the  stations  themselves  do  not  provide  this 
service,  and  we  believe  that  a  fair  reading  of  the  law  as  it  was  writ- 
ten and  the  history,  the  documents  going  behind  this,  that  a  fair 
minded  person  would  conclude  that  what  we  do  is  fair  use  and  that 
we  are  not  in  any  way  damaging  the  copyright  owners  by  what  we 
do,  but  we  are  providing  a  very  important  public  service.  And  we 
hope  that  we  can  have  some  success  in  having  a  modification  un- 
dertaken so  that  all  of  the  factors  that  the  law  states  as  constitut- 
ing fair  use  will  be  considered  and  that  it  won't  stop  at  the  first 
condition. 

Thank  you  very  much. 

Mr.  Hughes.  Thank  you,  Mr.  Waggoner. 

[The  prepared  statement  of  Mr.  Waggoner  follows:] 
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Prepared  Statement  op  Robert  C.  Waggoner,  Chairman,  Video 
Monitoring  Services  of  America,  Inc.,  on  Behalf  of  the 
International  Association  of  Broadcast  Monitors 

Good  morning  Mr.  Chairman  and  distinguished 
Members  of  the  Committee.     My  n.  me  is  Robert  Waggoner.  I 
am  Chairman  of  video  Monitoring  Services  of  America,  Inc., 
one  of  the  largest  broadcast  monitoring  organizations  in 
the  United  States.     I  appear  today  on  behalf  of  the 
International  Association  of  Broadcast  Monitors  (IABM) ,  of 
which  I  am  a  past  president.     The  IABM  membership  includes 
over  50  commercial  broadcast  monitors  from  22  states, 
Europe,  Asia,  Australia  and  Canada. 

We  appreciate  the  opportunity  to  testify  today 
in  Support  of  Title  I  of  H.R.  2372,  which  addresses  one 
specific  area  in  which  the  courts  have  erred  in  applying 
the  fair  use  doctrine  of  the  Copyright  Act.1    The  IABM 
applauds  this  Committee's  interest  in  trying  to  rectify 
such  egregious  judicial  misapplications  of  the  fair  use 
doctrine.     Today,  we  would  like  to  bring  to  the 
Committee's  attention  another  instance  where  courts  have 
wrongfully  interpreted  the  fair  use  doctrine  in  a  way  that 
threatens  my  industry,  the  broadcast  news  monitoring 
industry,  and  the  public's  interest  in  having  access  to 
broadcast  news  programming. 

Unfortunately,  passage  of  H.R.  2372  would  do 
nothing  to  remove  this  threat.     The  bill  is  a  commendable 
attempt  to  solve  a  problem  arising  from  the  use  of 
unpublished  works.     Enactment  of  H.R.  2372,  however,  will 
not  diminish  the  threat  to  the  public  and  to  news  monitors 
posed  by  a  few  recent  judicial  decisions  that  involved 
broadcast  news  Monitoring  services  and  their  use  of 
copyrighted  broadcast  news  programs. 

Mr.  Chairman,  this  threat  is  every  bit  as 
serious  as  the  danger  to  authors  and  publishers  from  the 
Second  circuit  opinions  that  have  spurred  on  the 
proponents  of  Title  I.     We  hope  to  have  legislation 
introduced  shortly  —  similar  to  that  introduced  in  the 
last  Congress  —  to  mitigate  the  threat  we  now  face  and  to 
restore  a  proper  balance  to  the  copyright  law  when  applied 
to  broadcast  news  monitoring. 

Perhaps  I  should  begin  by  clarifying  what  are 
broadcast  news  monitoring  services.     Broadcast  news 
monitors  track  broadcast  news  programming  and  select  and 
compile  videotape  segments  or  transcripts  of  news 


1.       17  U.S.C.   S  107  (1976). 
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programming  in  which  our  customers  have  an  interest.  We 
can  forward  transcripts  or  video  clips  to  clients  on  a 
same-day  or  overnight  basis.     Through  our  services,  the 
public  can  be  made  aware  of  and  respond  to  news 
programming  of  specific  concern,  regardless  of  where  the 
broadcast  occurred.     By  using  our  services,  viewers  are  no 
longer  restricted  by  time  or  geography  to  news  programming 
aired  in  their  own  areas,  or  to  watching  only  one  of 
several  news  programs  aired  simultaneously. 

Broadcast  news  monitoring  is  increasingly 
important  in  a  world  dominated  by  the  electronic  news 
media.     Like  newspapers  and  magazines,  the  broadcast  news 
exercises'  enormous  influence  over  public  opinion.  Unlike 
the  prin*,  media,  however,  the  broadcast  news  is  ephemeral 

it  is  not  readily  available  for  review,  analysis  or 
response.     Before  the  advent  of  the  videocassette  recorder 
("VCR"),  the  public  had  no  ability  to  watch  news 
programming  at  a  later  time  or  in  a  geographically  distant 
location. 

The  VCR,  a  remarkable  technical  advance,  has 
made  it  possible  for  an  individual  viewer  to  capture  and 
review  news  programming.     In  the  Sony  Betamax  case,  the 
Supreme  Court  held  that  it  is  permissible  for  viewers  to 
tape  programming  off-the-air  for  "time-shif ting" 
purposes.2    Nonetheless,  viewers  are  generally  able  to 
monitor  programming  only  in  their  own  communities.  ' 
Broadcast  news  monitoring  services  —  with  their  greater 
technological  resources  and  national  reach  —  simply  do 
for  their  clients  what  their  clients  may,  but  usually 
cannot,  do  for  themselves. 

Broadcast  news  monitoring  services  are  highly 
valued  by  a  broad  cross-section  of  the  American  public. 
Our  clients  include  the  federal,  state  and  local 
governments,  corporations,  law  enforcement  and  disaster 
relief  agencies,  market  researchers,  universities  and 
individuals. 

Political  candidates  are  also  major  users  of 
broadcast  news  monitors.     They  use  our  services  to  track 
television  news  coverage  of  their  campaigns,  of  their 
opponents  and  to  exercise  their  rights  of  equal 


2.  x  Sony  Corporation  of  America  v.  Universal  City 
Studios,   inc..   464  U.S.   417  (1984). 
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opportunity  to  respond  to  their  opposition.     I  dare  say 
some  members  of  this  Subcommittee  may  have  used  the 
services  of  broadcast  monitors  in  the  midst  of  a  political 
campaign. 

Mr.  Chairman,  broadcast  news  monitoring  services 
advance  a  core  First  Amendment  interest.  They 
disseminate  news  to  an  interested  public  that  would 
otherwise  have  no  effective  means  of  access  to  such 
information.    They  are  the  custodians  of  the  public's 
right  to  know  what  is  being  aired  about  them,  and  where. 
Attached  is  a  white  paper  that  describes  broadcast  news 
monitoring  services  and  the  copyright  issues  that  they 
raise  in  more  detail. 

Briefly,  in  the  copyright  law,   it  is  the  fair 
use  doctrine  that  balances  these  First  Amendment  concerns 
against  creators'  exclusive  rights  to  exploit  their  works. 
Section  107  of  the  1976  Copyright  Act  reconciles  two  sets 
of  sometimes  competing  interests:     those  of  creators,  who 
need  financial  incentives  to  produce  works,  and  those  of 
the  public,  which  needs  access  to  and  wants  the  broadest 
dissemination  of  information.      As  this  Subcommittee  is 
well  aware,  Section  107  was  carefully  crafted  to  safeguard 
important  creators'  rights  while  protecting  uses  that 
further  the  First  Amendment  interest  in  reasonable  access 
to  copyrighted  material.3 

The  preamble  to  Section  107  contains  an 
illustrative  list  of  purposes,  including  scholarship, 


3.      As  one  ccmmentator  put  it: 

[i]n  the  balancing  between  the 
constitutional  right  of  access  through  fair 
use  and  the  copyright  law,  the  balance  must 
tilt  toward  the  constitutionally  protected 
right  to  reasonable  access.     Fair  use  is 
the  vehicle  for  effectuating  this 
constitutional  protection  for  the  primacy 
of  the  public  interest  over  the  interest  of 
the  copyright  proprietor. 

H.  Rosenfield,  The  Constitutional  Dimension  of  "Fair 
Use"  in  Copyright  Law.  50  Notre  Dame  L.  Rev.  790 
(1975). 
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criticism  and  consent,  that  are  the  types  of  purposes  for 
which  uses  of  copyrighted  works  are  presumed  to  be  fair. 
Section  107  then  sets  out  four  factors  that  courts  must 
weigh  in  determining  whether  a  particular  use  of 
copyrighted  material  is  fair.*    Congress  intended  courts 
to  apply  these  factors  on  a  case-by-case  basis,  giving 
careful  consideration  to  each  one.     No  one  factor  alone 
was  to  be  dispositive. 

Both  in  cases  involving  the  use  by  authors  of 
unpublished  works  and  in  cases  where  broadcast  news 
monitors  have  been  sued,  courts  have  deviated  from 
congressional  intent  by  elevating  one  factor  over  the 
others  to  erect  presumptions  not  found  in  the  statute. 
In  the  case  of  unpublished  works,  the  United  States  Court 
of  Appeals  for  the  Second  Circuit  has  created  a  virtual 
presumption  that  the  use  of  unpublished  material  is  not 
protected  by  the  fair  use  doctrine.5    Title  I  of  H.R.  2372 
seeks  to  restore  a  proper  balance  to  the  copyright  law 
by  stating  that  the  fact  that  a  work  is  unpublished  does 
not  bar  a  determination  that  a  use  is  fair  after 
consideration  of  all  four  statutory  factors.    We  support 
the  legislation  because  it  is  a  reasonable  approach  to 
correcting  a  judicial  presumption  while  leaving  intact  the 
delicate  balancing  required  by  Section  107. 

Mr.  Chairman,  our  story  is  remarkably  similar  to 
that  of  the  authors  and  publishers,  although  H.R.  2372 
will  not  solve  our  particular  problem.     The  news 


4.  The  four  factors  are:     "(1)  the  purpose  and  character 
of  the  use,  including  whether  such  use  is  of  a 
commercial  nature  or  is  for  nonprofit  educational 
purposes;  (2)  the  nature  of  the  copyrighted  work; 

(3)  the  amount  and  substantiality  of  the  portion 
used  in  relation  to  the  copyrighted  work  as  a  whole; 
and  (4)  the  effect  of  the  use  upon  the  potential 
market  for  or  value  of  the  copyrighted  work." 
17  U.S.C.   §   107    (1976, . 

5.  Salinoer  v.  Random  House.  Inc..  650  F.  Supp.  413 
(S.D.N.Y.   1986),  rev'd.  811  F.2d  90  (2d  Cir.),  cert, 
dejiifid,  484  U.S.  890  (1987);  New  Era  Publications 
Int'l  v.  Henrv  Hold  &  Co..  695  F.  Supp.  1493 
(S.D.N.Y.   1988),  aff'd  on  other  grounds.  873  F.2d  576 
(2d  Cir.),  reh'g  denied  cn  banc.  884  F.2d  659  (2d 
Cir.  1989),  cert,  denied.  110  S.  ct.  1168  (1990). 
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programming  that  we  disseminate  on  a  selective  basis  to 
our  clients  is,  by  and  large,  copyrighted  material.  Most 
broadcasters  recognize  that  ve  perform  a  valuable  service, 
one  that  they  are  unwilling  or  unable  to  perform. 
Indeed,  some  refer  business  to  us  or  even  use  our 
services  themselves. 

Some  broadcasters,  however,  do  object  to 
broadcast  news  monitoring.    They  send  us  cease-and-desist 
letters  and  threaten  to  sue  us.    A  few  have  sued  us  and 
won,  on  the  ground  that  we  infringe  their  copyrights  in 
news  programming.     In  these  suits  we  have  relied  on  the 
fair  use  doctrine  for  protection,  without  much  success. 

We  have  our  own  counterpart  to  the  Second 
Circuit's  Salinger  and  New  Era  cases  —  Pacific  & 
Southern  Co.  v.  Duncan.*1    In  fcmganf  the  United  States 
Court  of  Appeals  for  the  Eleventh  Circuit  held  that 
broadcast  news  monitoring  is  not  a  fair  use,  primarily 
focusing  on  the  fact  that  it  is  a  commercial  activity,  and 
giving  short  shrift  to  the  other  factors.     The  Supreme 
Court  denied  certiorari  in  Duncan.    Several  lower  courts 
have  almost  unthinkingly  followed  and  applied  the  Duncan 
holding  in  other  cases  involving  broadcast  news 
monitoring,  in  altogether  different  fact-.ual  or  procedural 
contexts.    They  have  ignored  Congress'  di*3ction  to  weigh 
all  four  fair  use  factors.7    The  result  is  a  virtual 


6.  Pacific  i  Southern  Co.  v.  Duncan.  744  F.2d  1490  (11th 
Cir.  1984),  cert,  denied.  471  U.S.  1004  (1985). 

7.  £££  Cable  Hews  network.  Inc.  v.  video  Monitoring 
Services  of  America.  Inc..  civ.  No.  1:38-CV-2660-JOF 
(N.D.  Ga.  Jan.  9,  1990)   (order  denying  motion  to 
dismiss  and  granting  motion  for  preliminary 
injunction  against  broadcast  monitoring  service  and 
stating  that  "[o]n  facts  nearly  identical  to  those  in 
the  present  case,  the  Eleventh  Circuit  has  found  that 
defendant's  copying  and  sales  activities  constitute 
copyright  infringement");  NBC  Subsidiary  nccNC-TV\ 

V.  Video  Monitoring  Services  of  America.  Inc.. 
Civ.  No.  88-2-324  (D.  Colo.  July  27,  1989)  (bench 
ruling  granting  broadcaster's  motion  for  summary 
judgment  against  broadcast  monitoring  service, 
stating  "{i]t  is  very  difficult  to  distinguish  the 
Duncan  case  from  this  case.   .  .  .    And  Duncan 

(continued. . . ) 
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presumption  that,  because  it  is  "commercial,"  broadcast 
news  monitoring  can  never  be  a  fair  use. 

By  focusing  almost  exclusively  on  the 
commercial  nature  of  broadcast  news  monitoring  services, 
the  Duncan  court  and  others  have  defied  congressional 
intent.     That  a  use  is  commercial  is  only  one  element  of 
the  fair  use  equation.8    The  House  Report  accompanying  the 
1976  Copyright  Act  clearly  stated  that  the  language  in 
Section  107  referring  to  whether  or  not  the  purpose  and 
character  of  a  particular  use  of  copyrighted  material  is 
commercial  was  Hnot  intended  to  be  interpreted  as  any  sort 
of  not-for-profit  limitation  ....     It  is  an  express 
recognition  that  .   .   .  the  commercial  or  non-profit 
character  of  an  activity,  while  not  conclusive  with 
respect  to  fair  use,  can  and  should  be  weighed  along  with 
other  factors  in  fair  use  decisions."9 

In  creating  a  presumption  against  a  finding  of 
fair  use  based  on  the  commercial  nature  of  broadcast  news 
monitoring  services,  Duncan  and  its  progeny  inadequately 
considered  the  public's  constitutional  right  to  receive 
information.     These  cases  overlook  the  fact  that  broadcast 
monitors  are  critical  to  the  exercise  of  that  right.  The 
attached  paper  analyzes  the  fair  use  doctrine  as  applied 
to  broadcast  news  monitoring.     Here,  I  will  briefly 
discuss  each  of  the  four  factors  to  demonstrate  that 


7 .  ( . . .continued) 

basically  on  facts  very  similar  to  this  says  it's  not 
a  fair  use.M);  Georgia  Television  Co.  v.  TV  News 
Clips  of  Atlanta,  Inc..  9  U.S.P.Q.  2d  (BNA)  2049 
(N.D.  Ga.  1989)    (court  granting  a  preliminary 
injunction  against  a  broadcast  news  monitoring 
service  stating  that  M[o)n  facts  nearly  identical  to 
those  in  the  present  case,  the  Eleventh  Circuit  has 
found  that  defendants'  videotaping  and  newsclipping 
services  constitute  copyright  infringement.   .   .  . 
This  court  is  constrained  by  such  binding 
precedent. *) . 

8.  Many  commercial  uses  of  copyrighted  material  —  such 
as  parody,  satire,  and  literary  criticism  —  are 
often  considered  to  be  fair. 


9.       H.R.  Rep.  No.   1476,  94th  Cong.,  2d  Sess.,  at  66 
(1976) . 
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enactment  of  tfie  legislation  that  we  are  proposing  is 
consistent  with  the  language  and  spirit  of  Section  107. 

The  most  important  of  the  four  factors  is  the 
effect  of  the  use  on  the  potential  market  for  or  value  of 
the  work.10    The  Supreme  Court  has  stated  that  uses  of 
copyrighted  material  that  have  no  demonstrable  effect  on 
the  market  for  or  value  of  a  copyrighted  work  need  not  be 
prohibited. 11    This  is  so  because  such  uses  do  not 
diminish  any  monetary  incentives  for  the  creation  of 
works . 

Broadcast  news  monitoring  has  no  adverse  impact 
on  broadcasters'  incentives  to  create  news  programming 
because  monitors  do  not  compete  with  broadcasters  for 
revenues.     Broadcast  news  monitoring  services  do  not 
rebroadcast  news  programming.     The  I ABM  Ccie  of  Ethics 
requires  that  our  members  make  it  clear  to  our  clients 
that  the  rebroadcast  of  copyrighted  news  programming  is  a 
violation  of  the  Copyright  Act. 

Unlike  commercial  broadcasters,  our  revenues  are 
not  tied  to  advertising  rates  or  to  audience  size.  News 
monitoring  services  do  not  diminish  the  value  to 
advertisers  of  news  programming.     We  offer  an  entirely 
different  set  of  services  —  tracking,  indexing  and 
excerpting  news  programs  from  different  media,  in 
different  localities,  for  a  post-broadcast  market  —  to  a 
base  of  customers  that  may  or  may  not  have  viewed  the  news 
off-air. 

Moreover,  broadcasters  themselves  do  not 
currently  service  or  exploit  the  demand  for  monitored, 
after-broadcast  news  programming.    They  have  not 
demonstrated  any  interest  in  doing  so.     Most  broadcasters 
make  previously-aired  programming  available  to  the  public 
on  a  casual  or  delayed  basis,  if  at  all.    The  public's 
interest  in  having  consistent,  complete  and  immediate 
access  to  broadcast  news  programming  is  not  now  well 
served  by  broadcasters. 

In  no  sense,  then,  does  broadcast  monitoring 
have  any  negative  effect  on  any  potential  market  for 


10.  17  U.S.C.  S  107(4) . 

11.  Sony.  464  U.S.  at  450. 
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broadcasters.     In  fact,  most  news  monitors  expand  the 
awareness  of  and  audience  for  a  broadcast  news  program. 

Another  statutory  factor  is  the  nature  of  the 
copyrighted  work. 12    The  fact  that  news  monitors  make  use 
of  news  programming  should  weigh  strongly  in  favor  of 
concluding  that  such  use  is  fair.    The  Supreme  Court  has 
held  that  the  use  of  an  informational  rather  than  a 
creative  work  is  more  likely  to  be  fair:     "copying  a  news 
broadcast  may  have  a  stronger  claim  to  fair  use  than 
copying  a  motion  picture."*3    The  public  has  a  compelling 
interest  in  having  access  to  news  programming,  which  not 
only  reports  the  news  but  also  shapes  public  perceptions 
of  newsworthy  events. 

In  addition,  the  ephemeral  nature  of  the 
broadcast  news  should  be  seen  as  supporting  a 
determination  that  monitoring  is  a  fair  use.     In  the 
legislative  history  of  the  1976  Copyright  Act,  it  was 
noted  that  the  reproduction  of  works  that  are  "out  of 
print"  or  otherwise  unavailable  for  purchase  through 
normal  channels  is  more  likely  to  be  considered  fair  than 
the  reproduction  of  works  more  readily  available*14  The 
same  congressional  purpose  is  served  by  broadcast  news 
monitoring  services,  which  make  available  information  that 
would  otherwise  be  unavailable  for  public  analysis  or 
review. 

Another  factor  in  the  fair  use  calculus  is  the 
amount  of  the  copyrighted  work  that  is  used.15  This 
factor,  too,  should  be  seen  as  favoring  a  finding  that 
broadcast  news  monitoring  services. act  consistently  with 
the  fair  use  doctrine.    Broadcast  news  monitors  record 
news  programming  in  order  to  make  available  to  their 
clients  brief  segments  from  one  or  more  broadcasts;  they 
normally  do  not  use  entire  or  even  large  parts  of  news 
broadcasts.    Generally,  our  clients  want  broadcast  news 
monitors  to  sieve  through  news  programming  to  identify 
and  forward  only  those  segments  that  are  of  particular 


12.  17  U.S.C.   S  107(2) . 

13.  Sony.  464  U.S.  at  456  n.40. 

14.  S.  Rep.  Ho.  473,  94th  Cong.,  2d  Sess.,  at  64  (1976). 

15.  17  U.S.C.   §  107(3). 


interest  to  them.     Broadcast  news  monitoring  services  are 
valuable  to  their  clients  precisely  because  they  provide 
only  small  clips  of  news  programming. 

The  purpose  and  character  of  the  use  is  yet 
another  factor,  the  one  on  which  the  Duncan  court  placed 
the  most  weight.16    He  believe,  however,  that  one  of  the 
strongest  arguments  in  favor  of  concluding  that  broadcast 
news  monitoring  should  be  a  fair  use  is  that  the  purposes 
for  which  selections  of  monitored  programs  are  used  by 
our  clients  are  those  specifically  enumerated  in  the 
preamble  of  Section  107:     comment,  criticism,  education 
and  research.     Notwithstanding  the  fact  that  broadcast 
monitoring  services  are  commercial,  the  purpose  and 
character  of  the  use  made  of  monitored  news  programming  is 
wholly  consistent  with  the  understanding  of  Congress  in 
codifying  the  fair  use  doctrine  in  1976. 

We  believe  that  our  industry  and  the  public's 
need  for  access  to  news  programming  should  fall  squarely 
within  the  scope  of  Section  107.     Courts  have  ruled 
differently,  however. 

To  restore  proper  balance  to  the  fair  use 
doctrine,  Senator  Hatch  introduced  S.  3229  in  the  last 
Congress.     Senate  Bill  3229  would  have  amended  the 
preamble  of  Section  107  to  include  "news  reporting 
monitor ing*  among  the  list  of  purposes  for  which  a  use  is 
presumptively  fair.    We  anticipate  that  similar 
legislation  will  be  introduced  shortly  in  both  Houses. 

This  legislative  approach  would  not  create 
blanket  protection  for  broadcast  news  monitoring  services 
or  exempt  them  from  the  copyright  law.     In  cases  involving 
broadcast  news  monitoring,  courts  would  still  need  to 
weigh  all  four  of  the  statutory  factors.     Like  Title  I  of 
H.R.  2372,  the  proposed  amendment  would  work  to  remove  a 
judicially  created  presumption  against  a  finding  of  fair 
use,  would  leave  individual  cases  for  the  courts  to 
resolve  after  a  full  consideration  of  the  Section  107 
factors,  and  would  properly  balance  the  copyright  ow  r's 
right  to  exploit  the  market  for  broadcast  news  with  te 
public's  interest  in  having  access  to  that  news.  By 
adding  "news  reporting  monitoring"  to  the  preamble, 
Congress  would  signal  to  the  judiciary  that  broadcast  news 


16.     17  U.S.C.   §  107(1) . 
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monitoring  services  are  the  kind  of  activity  that  promotes 
the  First  Amendment  interests  embedded  in  the  fair  use 
doctrine. 

We  are  here  today  to  ask  that  Congress 
intervene  to  move  courts  back  to  the  language  of,  and 
legislative  intent  underlying,  Section  107.     In  doing  so, 
we  are  mindful  of  the  Supreme  Court's  suggestion,  in  the 
Sony  case,  that  Congress  may  well  want  to  take  Ha  fresh 
look"  at  the  VCR  technology. 17    That  technology,  which  was 
in  its  infancy  at  the  time  that  the  1976  Copyright  Act 
was  enacted,  now  makes  it  possible  for  the  public  to  watch 
and  respond  to  the  news,  wherever  and  whenever  it  may  be 
broadcast . 

As  the  Court  recognized  in  Sony,  use  of  the  VCR 
can  promote  the  public's  interest  in  the  broad 
availability  of  expression  —  an  interest  now  being 
thwarted  by  Duncan  and  other  decisions.     In  short,  just  as 
authors  and  publishers  ask  that  you  enact  H.R.  2372  to 
protect  their  ability  to  use  important  unpublished  works, 
broadcast  news  monitors  are  seeking  your  help  in  enacting 
legislation  to  restore  the  public's  right  to  have 
meaningful  access  to  the  broadcast  news. 


morning. 


Thank  you  for  inviting  me  to  testify  this 
I  would  be  pleased  to  answer  any  questions.' 


17.     Sony.  464  U.S.  at  456. 
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The  Case  for  Saving  Broadcast  Monitoring: 
Preserving  the  Public's  Right  of 
Access  to  Broadcast  Programming 

INTRODUCTION  AND  EXECUTIVE  SUMMARY 

Broadcast  programming,  and  broadcast  news  in 
particular,  has  unprecedented  and  nearly  limitless 
influence  over  public  opinion.     News  programming  is, 
however,  as  ephemeral  as  it  is  powerful  —  it  vanishes 
into  the  ether  once  it  is  aired.     Videocassette  recorders 
(MVCRs") ,  which  are  now  a  part  of  everyday  life,  permit 
individuals  to  record  programming  for  later  viewing,  for 
preservation  and  for  analysis. 

At  the  intersection  of  broadcasting  and  VCR 
technology  is  a  new  and  rapidly  growing  industry: 
broadcast  news  monitoring  services.     Broadcast  monitoring 
services  meet  the  public's  demand  for  tracking  local  and 
national  news  programs.     Like  newspaper  clipping  services, 
they  monitor  programming  and  edit  and  compile  broadcast 
news  programs  —  from  local  stations  and  from  across  the 
country  —  that  are  of  specific  interest  to  their  clients. 


ERIC 


o  .- 


269 


Then,  they  deliver  the  programs  or  transcripts  to  their 
customers  —  within  hours  or  overnight. 

Broadcast  monitoring  services  are  absolutely 
invaluable  to  the  federal  government,  corporations, 
advertising  agencf.as,  charitable  organizations,  libraries 
and  universities,  and  individual  citizens.     Today,  such 
services  are  used  to  follow  the  reporting  of  issues  at  the 
local  and  national  levels,  for  law  enforcement,  to  respond 
to  negative  or  inaccurate  reporting,   for  disaster  relief, 
to  monitor  commercial  advertisements  and  for  preserving 
and  studying  the  news. 

By  using  broadcast  monitoring  services,  viewers 
nationwide  can  stay  on  top  of  news  programs,  wherever  they 
may  be  broadcast.     No  longer  are  viewers  limited  by  time 
or  geography  to  stations  in  their  own  areas,  or  to 
watching  only  one  of  several  programs  aired 
simultaneously. 

Broadcast  monitoring  services  advance  a  core 
constitutional  interest  because  they  disseminate  important 
information  throughout  the  country  and  safeguard  the 
public's  right  of  access  to  news  programming.     Yet,  such 
services  are  now  under  attack.     Claiming  that  monitoring 
services  infringe  their  copyrights  in  broadcast 
programming,  a  vocal  and  litigious  minority  of 
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broadcasters  are  threatening  —  and  bringing  lawsuits 
against  —  commercial  broadcast  monitors.  These  stations 
seek  to  stifle  both  broadcast  monitoring  services  and  the 
public's  ability  to  watch,  respond  to  and  study  the  news. 
Moreover,  broadcasters  may  not  even  own  the  copyrights  in 
some  of  the  programming  that  they  air  and  that  is 
monitored! 

To  date,  broadcast  monitoring  services  have 
relied  on  the  constitutional  balance  of  the  copyright  law 

protect  their  interests  and  those  of  the  public. 
Although  copyright  is  intended  to  reward  creators,  its 
ultimate  purpose  is  to  ensure  that  works  are  mad*  broadly 
available  to  the  public.     This  goal  is  embedded  in  the 
Constitution,   in  the  Copyright  Act  and,  particularly,  in 
the  fair  use  doctrine  of  the  copyright  law. 

By  preserving  news  programs  for  later  viewing 
and  by  diffusing  them  nationally,  broadcast  monitoring 
services  have  demonstrated  repeatedly  that  they  advance 
the  constitutional  and  statutory  goals  of  disseminating 
expression.     At  the  same  time,  monitoring  services  have 
not  the  slightest  negative  economic  impact  on  broadcasters 
or  on  their  incentive  to  produce  news  or  other 
programming. 
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The  underpinnings  of  the  copyright  lav  and  the 
fair  use  doctrine  should,  therefore,  protect  and  encourage 
the  development  of  monitoring  services.    As  the  Supreme 
Court  decided  in  the  Sony  Betamax  case,  copyright  law 
clearly  permits  individuals  and  corporations  to  monitor 
and  record  programming  off-air.     Monitoring  services,  with 
their  greater  technological  resources  and  national  reach, 
simply  do  for  their  clients  what  the  fair  use  doctrine 
would  otherwise  permit  them  to  do  for  themselves. 

In  recent  decisions,  however,  some  courts  have 
misapplied  the  copyright  law,  as  it  was  enacted  by 
Congress  and  as  it  has  been  interpreted  by  the  Supreme 
Court.     These  decisions  refuse  to  recognize  the  realities 
of  broadcast  monitoring  and  fail  to  comprehend  how  it 
serves  the  public.     By  enjoining  the  legitimate  and 
necessary  monitoring  services  that  the  public  demands, 
these  courts  are  defying  congressional  intent  and  ignoring 
the  public's  interest  in  being  able  to  monitor  broadcast 
information. 

Now,  only  Congress  can  act  to  restore  the  proper 
balance  between  the  public's  right  of  access  to  broadcast 
programming  and  the  incentives  due  to  copyright  owners. 
For  this  reason,  the  International  Association  of 
Broadcast  Monitors  ( H I ABMH )  is  asking  Congress  to  amend 
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Section  107  of  the  Copyright  Act  to  make  clear  to  courts 
that  the  provision  of  broadcast  monitoring  services  is  a 
fair  use.     The  IABM  was  formed  in  1981  and  is  a  broad- 
based  organization  representing  the  community  of  interest 
in  broadcast  monitoring  —  including  fifty  broadcast 
monitoring  services  in  22  states  and  in  Europe,  Asia  and 
Canada  —  as  well  as  corporations  and  agencies  that  depend 
heavily  on  monitoring  services. 

When  it  codified  the  fair  use  doctrine  in  1976, 
Congress  stressed  that  courts  should  interpret  it  with 
great  flexibility,  to  accommodate  inevitable  and  rapid 
technological  changes.     Certainly,  as  the  Supreme  Court 
has  recognized,  the  video  revolution  represents  one  of  the 
most  profound  technological  changes  of  this  century.  Yet, 
some  of  today's  courts  seem  mired  in  the  past,  elevating 
the  claims  of  only  a  few  broadcasters  over  the  broader 
interests  of  the  public  in  using  broadcast  monitoring 
services.     Congress  should  act  to  protect  those  interests 
and  clarify  the  law  to  state  that  the  monitoring  of  news 
programs,  whether  by  an  individual  or  by  a  service  that 
monitors  for  individuals,   is  a  fair  use. 
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I.       NATURE  OF  BROADCAST  MONITORING  SERVICES 
What:  is  Broadcast:  News  Monitoring? 

Broadcast  news  monitoring  is  watching,  tracking 
and  reviewing  broadcast  news  programming.     It  is  simply 
the  exercise  of  the  right  of  an  individual  to  have  access 
to  the  information  broadcast  over  the  public  airwaves. 
Exercising  that  right  may  mean  not  only  watching  a  news 
program  as  it  is  aired,  but  capturing  the  program  on  video 
tape  for  review,  comment  or  criticism.     It  also  means  the 
ability  to  monitor  news  programs  aired  in  geographically 
remote  areas,  or  at  times  of  the  day  or  week  when  on-air 
viewing  is  not  possible. 

The  activities  that  comprise  broadcast  news 
monitoring  are  so  essential  to  maintaining  a  free  and 
well-informed  society  that  we  tend  to  take  our  right  to 
monitor  for  granted.     It  is  indisputable  that  the  public 
has  a  constitutionally  protected  interest  in  knowing  the 
content  of  news  programming,  and  that,  since  the  Sony 
Betamax    case,   individuals  have  a  right  to  tape  news 
programming  off-the-air  to  view  at  a  later  time.  It 
naturally  follows,  then,  that  the  public  has  the  right  to 
engage  broadcast  monitoring  services  to  ensure  that  it  can 
meaningfully  exercise  its  constitutional  and  statutory 
interests  and  rights. 
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What  Are  Broadcast:  Monitoring  Smicas? 

Broadcast  monitoring  services  are  commercial 
services  that  provide  selections  of  programs,  compi- 
lations of  programs  and/or  transcripts  of  news  or  public 
affairs  programs,  or  commercial  advertisements  that  are  of 
particular  interest  to  clients.     Customers  use  the  tapes 
made  and  sent  to  them  by  monitoring  services  to  learn 
about,  analyze  and  respond  quickly  and  effectively  to  news 
and  other  relevant  programming,  wherever  in  the  country  it 
may  be  broadcast. 

Broadcast  monitoring  services  flourish  in  over 
twenty  states  and,  as  the  demand  for  their  services 
increases,  are  growing  in  number.     In  major  cities,  such 
as  New  York  City,  Los  ^ngeles,  Atlanta,  Houston  and 
Minneapolis,  broadcast  monitoring  services  are  large 
businesses,  some  of  which  have  their  own  regional  offices. 
The  largest  such  service  has  over  4,000  regular  clients 
and  employs  more  than  500  people.     In  smaller  cities,  such 
as  Austin  and  Memphis,  monitoring  services  are  often 
owner-operated  businesses  run  out  of  private  homes. 

Wherever  they  are  located  or  whatever  their 
size,  broadcast  monitoring  services  provide  similar 
services.     Clients  normally  place  standing  orders  for  news 
programs  concerning  specific  subjects  of  interest,  for 
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commercial  advertisements  or  for  other  programming  to  be 
monitored.     Clients  also  may  request  a  synopsis  of  news 
coverage  of  their  areas  of  interest,  from  which  they 
select  the  program  excerpts  they  wish  to  order. 
Monitoring  services  use  videocassette  recorders  (MVCRsH) 
to  tape  local  and  national  news  programs  as  they  are 
broadcast  —  just  like  home  tapers  tape  off-the-air  to 
time-shift  or  for  other  purposes. 

The  services  provided,  however,  go  well  beyond 
simple  reproduction.     Once  a  program  is  taped,  the  service 
then  screens  it  for  segments  that  respond  to  clients' 
requests.     Where  appropriate,  programs  from  several  local 
programs  may  be  compiled  into  a  single  tape  for  the 
client. 

Most  services  keep  logs  of  how  often  and  by 
which  broadcaster  a  subject  is  covered.     Logs  identify 
stations  that  air  stories  or  cover  a  particular  issue, 
include  a  synopsis  of  the  story  or  interview,  and 
indicate  what  time  and  in  what  manner  it  was  broadcast. 
Monitoring  services  send  selections  of  programs,  ^ 
compilations  or  logs  to  their  clients,  usually  overnight. 
Beyond  these,  they  provide  a  wide  range  of  other  services. 
Some  monitoring  services  provide  daily  reports  on  news 
broadcasts  from  which  their  clients  select  programs  they 
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want  to  see.    Some  provide  only  audiocassettes  of  news 
programs,     some  provide  typewritten  transcripts,  some 
provide  translations  of  programs  from  English  into  Spanish 
or  of  Spanish  language  programming  into  English.  Some 
provide  an  overview  of  coverage  in  a  given  region  or  on  a 
given  day. 

Contrary  to  some  misperceptions,  broadcast 
monitoring  services  never  tape  broadcasts  for  resale  or 
for  rebroadcast.    Rather,  by  monitoring,  they  provide  a 
set  of  useful  services  that  adds  significant  value  to 
broadcast  programs.     They  offer  these  services  on  a  timely 
and  nationwide  basis  to  a  highly  diversified  audience. 

The  services  do  not  rebroadcast  the  programming 
that  they  make  available  to  their  clients.     In  fact,  many 
services  tape  only  on  lower-quality  tape,  which  is  not 
suitable  for  rebroadcast.     In  accordance  with  the  I ABM 
Code  of  Ethics,  monitoring  services  are  careful  to  ensure 
that  the  selections  or  compilations  of  programs  that  they 
provide  are  used  only  by  clients  for  their  internal 
research  and  analysis. 

The  IABtt  Code  of  Ethics  states  in  part  that: 

1.      Broadcast  monitors  shall  record  material  as 
it  is  received  without  any  alteration  of 
the  material  as  presented. 
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2.  Broadcast  monitors  shall  not  kn'  singly 
assist  anyone  in  violation  of  x:he  copyright 
law  or  any  other  rights.  Broadcast 
monitors  shall  provide  to  clients  only 
taose  portions  of  broadcast  reports  which 
the  client  indicates  he  has  a  legitimate 
interest  in  obtaining.     The  clips  so 
provided  shall  constitute  discrete  portions 
of  the  broadcast  which  are  complete  in 
themselves  and  shall  identify  the  original 
broadcaster  and  the  monitor  providing  the 
tape,  and  except  for  legends  imposed 
thereon,  shall  be  an  accurate  record  of  the 
material  as  broadcast. 

3.  Broadcast  monitors  shall  pxace  on  each 
container  a  notice  approved  by  the 
Association  designed  to  prevent  inappro- 
priate or  improper  use  of  the  material 
provided. 

In  the  Sony  Betamax  case,  the  Supreme  Court 
held  that  off-the-air  taping  for  purposes  of  time-shifting 
is  a  legitimate  use  of  broadcast  programming  that  does  not 
infringe  copyright.     Broadcast  monitors  perform  a  similar, 
but  far  more  useful  and  productive,  service  for  clients 
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who  either  are  unable  to  view  a  program  when  it  is 

broadcast,  or  are  geographically  removed  from  the 

broadcast  location. 

In  short,  broadcast  monitoring  services  simply 

do  for  their  clients  what  they  have  the  right,  but  neither 

the  resources  nor  the  technology,  to  do  for  themselves. 

Broadcast  .-fonitorimi  Services  Provide 
A  Valuable  Public  Service 

Broadcast  monitoring  services  perform  important 
functions  in  our  society.     They  safeguard  the  public's 
right  to  have  access  to  reports  of  newsworthy  events  of 
immediate  public  concern,  which  would  otherwise  be 
unavailable  to  large  segments  of  the  population. 

Since  the  advent  of  television,  broadcast  news 
has  been  a  chronicle  of  the  times,  recording  not  only 
events  as  they  occur  but  also  shaping  and  reflecting  how 
the  public  perceives  and  reacts  to  those  events. 
Broadcast  news  programming,  however,  is  powerful,  but 
evanescent  —  save  for  a  few  individuals  who  may  record 
news  programing  on  their  own  VCRs.  Consequently, 
although  the  images  and  influence  of  the  broadcast  news 
are  widely  seen  and  felt,  news  programs  are  not  readily  or 
permanently  available  for  public  study. 
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As  one  commentator  put  it, 

[s]uppose  The  New  York  Times  were 
available  for  twenty-four  hours  and 
was  then  withdrawn  by  management, 
never  to  be  seen  again.    Scholars,  and 
certainly  television  journalists,  who 
rely  heavily  on  print  for  their  own 
information,  would  be  incensed.  Yet 
we  are  expected  to  accept  the  idea 
that  television  news  has  no  past  that 
it  must  account  for,  as  do  other 
media.1 

The  reasons  for  preserving  and  analyzing 
broadcast  programming  are  many  and  varied.    They  include: 
o       review  for  educational  and  historical 

purposes 
o       research  and  analysis 
o       ensuring  compliance  with  federal 

requirements  regarding  the  right  to  reply 

and  equal  opportunities  for  candidates  in 

political  campaigns 
o       ensuring  that  advertisements  and  video 

news  releases  are  in  fact  broadcast  as 

agreed 

o       as  a  safeguard  against,  or  to  provide 
evidence  in,  libel  suits. 


1.      Anne  Rawley-Saldich,  "Access  to  Television,"  Columbia 
Journalism  Review,  November/December  1976. 
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Without  broadcast  monitoring  services,  none  of 
these  functions  could  be  carried  out  as  easily  or  with  as 
much  assurance.     Broadcasters  themselves  do  not  provide 
immediate,  nationwide  clipping  services.     In  fact,  most 
broadcasters  refuse  to  provide  segments  of  their 
programming,  are  unable  to  do  so,  or  do  so  only 
arbitrarily. 

Certainly,  clients  of  monitoring  services  cannot 
watch  all  broadcasts,   in  all  relevant  viewing  areas,  on 
their  own.     In  fact,  the  public  generally  has  little,  if 
any,  advance  warning  of  when  and  where  a  particular  issue 
will  be  the  subject  of  a  news  broadcast.     For  many 
corporations,  government  departments  and  individuals, 
broadcast  monitoring  services  are  the  only  way  of  keeping 
track  of  programming  of  importance  to  them. 

Who  Uses  Broadcast:  Monitoring  Services? 
Broadcast  monitoring  services  serve  a  broad 
range  of  clients  and  satisfy  a  great  variety  of  needs: 
o  The  Federal  Government 
Various  branches  and  agencies  of  the 
United  States  Government  regularly  use 
monitoring  services,  including: 

—  the  Federal  Bureau  of  Investigation 

—  the  Central  Intelligence  Agency 
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the  Internal  Revenue  Service 
—      Congressional  offices.  Broadcast 

monitoring  services  assist  the  federal 
government  in  carrying  out  many  essential 
functions,  from  criminal  investigations  to 
disaster  relief  efforts.     Members  of 
Congress  use  monitoring  services  to  keep 
abreast  of  issues  of  importance  to  their 
constituents, 
o  corporations 

Corporate  clients  rely  on  monitoring 
services  to: 

—  develop  marketing  strategies 

—  obtain  information  on  domestic  and 
foreign  competitors 

predict  the  effect  of  larger 
economic  developments  on  stock 
prices  and  investments 

—  respond  to  crisis  situations. 
For  example,  life  insurance 
companies  used  monitors  to 
respond  to  the  needs  arising  from 
Hurricane  Hugo  and  the  1989  San 
Francisco  earthquake. 
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evaluate  their  performance  and 

corporate  image,  as  veil  as  the 
effectiveness  of  their  news 
releases . 
o  Charitable  institutions 
Charitable  institutions,  such  as  the 
American  Cancer  Society,  the  United 
Way,  UNICEF,  and  the  American  Red 
Cross,  use  monitoring  services  to 
evaluate  the  scope  and  nature  of 
community  needs  and  to  follow 
broadcast  coverage  of  fundraising 
events . 

o  State  and  local  Governments 

At  the  state  and  local  level, 

broadcast  monitoring  services  are  used 

regularly  by  government  officials, 

school  boards,  hospitals  and  police 

departments. 

o  Political  candidates 

Both  national  and  local  candidates  for 

political  office  use  broadcast 

monitoring  services  to 

assess  public  opinion 
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ensure  compliance  with  FCC 
regulations 

keep  informed  about  issues  and 
current  events  in  their 
communities  or  nationwide, 
o  Universities 

Educational  and  research  institutions 
are  among  the  most  important  users  of 
broadcast  monitoring  services.  Some 
services  donate  programs  of  the  most 
newsworthy  events  to  universities  and 
libraries  for  archival  purposes. 

Universities  also  use  programs  that  are 
donated  or  purchased  for  research, 
including  the  study  of  journalism. 
Monitoring  services  are  especially 
invaluable  for  educators  and  researchers 
because  most  broadcasters  destroy  their 
programming  soon  after  it  is  broadcast, 
o  Video  news  release  companies 
Producers  of  video  news  releases, 
which  are  used  by  news  stations  across 
th*i  country,  need  monitoring  services 
to  learn  how,  and  in  what  context, 
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their  releases  are  used,  and  to  assess 
their  impact, 
o  Lawyers 

Defense  lawyers  across  the  country 
rely  heavily  on  broadcast  monitoring 
services  to  gauge  the  tone  and  level 
of  local  coverage  of  their  clients' 
cases  tc  determine  if  a  fair  trial  is 
possible  in  a  location, 
o  Public  relations 

Public  relations  firms  use  monitoring 
services  to  evaluate  their  success  in 
bringing  their  clients'  views  to  the 
public  and  to  identify  their  clients' 
needs . 

o  Advertising  agencies 
Advertising  agencies  rely  on 
monitoring  services  to  determine 
market  trends,  to  see  the  context  in 
which  their  clients'  advertisements 
are  aired,  and  to  ensure  that 
advertisements  are  broadcast  in 
accordance  with  agency-broadcaster 
agreements. 
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o    .  Individuals 

Individuals  rely  on  broadcast 
monitoring  services  for  access  to  news 
programming  either  about  them  or  about 
subjects  of  importance  to  them.  Of 
all  clients,  individuals  are  the  least 
able  to  monitor  news  or  other  programs 
by  themselves  on  a  nationwide  basis. 

II.     BROADCAST  MONITORING  SERVICES  ARE  PROTECTED  BY  THE 
FAIR  USE  DOCTRINE  OF  THE  COPYRIGHT  IAW 

Broadcast  monitoring  services  and  the  public 
they  serve  currently  are  under  attack  b}  some 
broadcasters.      These  broadcasters  claim  that  monitoring 
services  infringe  the  exclusive  right,  under  copyright 
law,  to  authorize  reproduction  of  their  news  and  other 
programming.     In  their  own  defense,  broadcast  monitoring 
services  have  relied  on  the  fair  use  doctrine  of  the 
Copyright  Act,  to  prove  that  monitoring  services,  like 
other  fair  uses,   is  not  an  infringement  of  copyright.  To 
date,  some  courts  have  sided  with  broadcasters.  These 
decisions,  however,  misunderstand  and  misapply  the  fair 
use  doctrine.     When  correctly  applied  to  broadcast 
monitoring  services,  the  copyright  law  —  and  the  fair  use 
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doctrine  —  can  and  should  be  read  to  protect  their 

services  from  claims  of  infringement. 

What:  is  The  Fair  Use  Doctrine? 

The  Constitution  grants  Congress  the  authority 

To  promote  the  Progress  of  Science 
and  useful  Arts,  by  securing  for 
limited  Times  to  Authors  and  Inventors 
the  exclusive  Right  to  their 
respective  Writings  and  Discoveries.2 

Congress  gave  exclusive  rights  to  authors  a3  an 
incentive  to  create  new  works  for  the  public  good.  These 
rights,  however,  can  create  a  tension  with  other  rights  — 
as  embedded  in  the  First  Amendment  —  in  the  broad 
dissemination  of  works  or  public  significance. 

Consequently,  Congress  and  the  courts  have 
developed,  enacted  and  applied  the  fair  use  doctrine  to 
harmonize  the  disparate  interests  of  the  public  and 
creators  of  copyrighted  works.    The  fair  use  doctrine  is 
not,  therefor*,  merely  a  statutory  exception  to  the 
exclusive  rights  afforded  by  the  Copyright  Act.  Rather, 
it  is  a  necessary  bulwark  of  our  constitutional  scheme, 
protecting  the  public's  First  Amendment  interests  from 


2.      United  States  Constitution,  Art.  I,  Section  8. 
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unjustified  and  overreaching  assertions  of  exclusive 
rights  by  copyright  owners.3 

When  it  enacted  the  Copyright  Act  of  1976, 
Congress  decided  that  it  was  important  to  codify  the  long- 
standing common  law  doctrine  of  fair  use.     See  17  U.S.C. 
§  107.     Section  107  of  the  Copyright  Act  states  that 
certain  uses  of  copyrighted  material  for  important  public 
purposes  such  as  "criticism,  comment,  news  reporting, 
teaching,    .    .    .  scholarship  or  research"  are  not 
infringements  of  copyright.     Congress  described  Section 
107  in  the  legislative  history  accompanying  the  Act  as 
"one  of  the  most  important  and  well-established 
limitations  on  the  exclusive  rights  of  copyright  owners." 
H.R.  Rep.   1476,   94th  Cong.,   2d  Sess. ,  at  65  (1976). 

In  Section  107,  and  after  listing  examples  of 
certain  types  of  "fair  uses,"  Congress  set  out  the  factors 


3.      As  one  commentator  put  it: 

[i]n  the  balancing  between  the  constitutional 
right  of  access  through  fair  use  and  the  copy- 
right law,  the  balance  must  tilt  toward  the 
constitutionally  protected  right  to  reasonable 
access.     Fair  use  is  the  vehicle  for 
effectuating  this  constitutional  protection  for 
the  primacy  of  the  public  interest  over  the 
interest  of  the  copyright  proprietor. 

H.  Rosenfield,  The  Constitutional  Dimension  of  "Fair 
Use"  in  Copyright  Law,  50  Notre  Dame        Rev.  790  (1975). 
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for  determining  whether  a  particular  use  of  copyrighted 
material  is  a  fair  use.     These  are: 

(1)  the  purpose  and  character  of  the  use, 
including  whether  such  use  is  of  a 
commercial  nature  or  is  for  nonprofit 
educational  purposes; 

(2)  the  nature  of  the  copyrighted  work; 

(3)  the  amount  and  substantiality  of  the 
portion  used  in  relation  to  the  copyrighted 
work  as  a  whole;  and 

(4)  the  effect  of  the  use  upon  the 
potential  market  for  or  value  of  the 
copyrighted  work. 

17  U.S.C.   §  107. 

The  legislative  history  of  the  Copyright  Act 
makes  clear  that  while  "[tjne  bill  endorses  the  purpose 
and  general  scope  of  the  judicial  doctrine  of  fair  use," 
there  His  no  disposition  to  freeze  the  doctrine  in  the 
statute,  especially  during  a  period  of  rapid  technological 
change."    H.R.  Rep.  1476,  94th  Cong.,  2d  Sess.,  at  66 
(1976).     Thus,  Congress  intended  tha *  the  fair  use 
doctrine  be  flexible  enough  to  protect  new  technological 
uses  of  copyrighted  works.     VCRs  were  quite  rare  in  1976. 
Thus,  an  important,  productive  and  beneficial  purpose  for 
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using  broadcast  programming  —  monitoring  —  was  not 
expressly    enumerated  by  Congress  when  it  enacted  the 
Copyright  Act.     Nevertheless,  broadcast  monitoring 
services  are,  and  should  rightfully  be  considered  to  be, 
fair  uses. 

Broadcast  Newt  Monitoring  Services 
Are  A  Fair  Use 

Broadcast  news  monitoring  services  fall  within 

the  core  of  activities  protected  by  the  fair  use  doctrine. 

In  fact,  the  ultimate  purposes  of  monitoring  are  precisely 

those  defined  in  the  first  sentence  of  Section  107: 

"criticism,  comment,  teaching  ,   .   .  scholarship  or 

research."    A  searching  analysis  of  broadcast  monitoring 

services  under  the  four  factors  set  out  in  Section  107 

demonstrates  that  news  monitoring  services  are  the  type  of 

activity  that  Congress  intended  the  fair  use  doctrine  to 

protect . 

1-      The  Effect  Upon  the  Potential  Market  for  or 
Value  of  the  Work 

The  Supreme  Court  has  held  that  the  sole 

"purpose  of  copyright  is  to  create  incentives  for  creative 

effort."4    Therefore,  the  most  important  element  of  any 

fair  use  analysis  of  broadcast  monitoring  services  is 


4.      Sony  Corp.  of  America  v.  Universal  City  Studios, 
Inc. .   464  U.S.  417,   450  (1984). 
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whether  they  diminish  the  incentive  of  broadcasters  to 
create  news  programming. 

Uses  that  have  "no  demonstrable  effect  on  the 
market  for,  or  the  value  of,  the  copyrighted  work"  need 
not  be  prohibited.5    In  such  situations,  no  infringement 
need  be  found  and  no  injunction  need  issue  to  protect  the 
author's  incentive  to  create.     Because  broadcast  news 
monitoring  services  have  no  adverse  economic  impact  on 
broadcast  news  programming,  or  on  the  incentive  to  produce 
the  news,  a  proper  application  of  this  factor  cuts 
strongly  in  favor  of  concluding  that  such  services  are  a 
fair  use. 

Producing  news  programming  and  providing  news 
monitoring  services  are  not  the  same  business.  Commercial 
broadcasters  generate  revenues  from  the  news  by  producing 
programs  that  attract  viewers,  that  increase  audience 
shares  and  that  enable  them  to  sell  advertising  at  rates 
that  escalate  with  the  size  of  the  audience.  Broadcast 
monitoring  services,  by  definition,  have  no  impact  on  the 
size  of  the  broadcaster's  audience.     Furthermore,  monitors 
do  not  sell  advertising  time  because  they  do  not 
rebroadcast  news  segments.     Therefore,  monitoring  services 
do  not  compete  with  broadcast  stations  for  audiences  or 

5.  Id- 
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for  advertising  revenues.     They  h^ve  no  actual  or 
potential  negative  effect  on  thu  market  for,  or  value  of, 
the  advertising  tine  sold  by  broadcast  stations. 

For  example,   if  a  broadcast  monitoring  service 
in  Texas  provides  a  compilation  of  programs  from  Texas 
news  broadcasts  to  a  client  in  New  York,  the  Texas  news 
station  has  not  been  negatively  affected  in  any  way.  The 
monitoring  service  did  not  cut  into  the  Texas  station's 
audience  and  did  not  siphon  revenues  that  would  otherwise 
have  gone  to  the  broadcaster.     In  fact,  the  Texas 
broadcaster  may  benefit  from  increased  exposure  to 
potential  advertisers  (who  may  be  impressed  by  its  news 
programming)  who  are  geographically  distant  and  temporally 
removed  from  the  place  and  time  of  the  broadcast  itself. 

Moreover,  broadcasters  are  not,  and  have  no 
demonstrable  interest  in,  exploiting  the  market  for 
monitored  broadcasts  programming.     They  do  not  actively 
sell  segments  of  their  programs  in  their  local  markets, 
let  alone  nationally.     They  maintain  no  standing  orders 
from  clients  nor  do  they  monitor  or  log  other  stations' 
programs.     Thus,  broadcast  monitoring  services  have  no 
impact  on  any  potential  market  that  broadcasters  might 
seek  to  enter. 
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In  short,  broadcast  monitoring  services  do  not 
diminish  in  any  way  the  value  of  or  market  for  any 
broadcaster's  news  programming. 

2.      The  Nature  of  the  Copyrighted  Work 
The  Supreme  Court  has  held  that  the  fair  use 
doctr\ne  has  its  broadest  application  where  informational, 
rather  than  creative,  works  are  involved.     In  fact,  the 
Supreme  Court  has  acknowledged  that  H[c]opying  a  news 
broadcast  may  have  a  stronger  claim  to  fair  use  than 
copying  a  motion  picture."6    Similarly,  the  nature  of  a 
news  program  also  argues  in  favor  of  finding  that 
broadcast  news  monitoring  services  should  be  viewed  as  a 
fair  use. 

o  Factual  material ,  such  as  much  of  the 
material  contained  in  a  news  program,  is 
more  susceptible  to  a  fair  use  finding  than 
purely  artistic  works,  such  as  motion 
pictures. 

o  News  is  of  public  significance,  and 
contributes  substantially  to  public 
awareness  and  informed  debate. 


6.     Sony.   464  U.S.  at  455. 
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o  News  programs,  un] ike  works  of 
entertainment,  lose  much  of  their 
value  as  soon  as  they  are  broadcast. 
The  value  of  news  lies  in  its 
timeliness;  there  is  no  significant 
aftermarket  for  news. 

o  News  programming  is  ephemeral;  it  becomes 

inaccessible  immediately  after  it  is 

broadcast.     Congress  specifically  intended 

that  the  relative  inaccessibility  of  a  work 

to  the  public  should  be  a  factor  in 

assessing  whether  users  who  reproduce  such 

works  are  engaged  in  an  activity  protected 

by  the  fair  use  doctrine.     In  considering 

the  fair  use  doctrine  in  1976,  the  Senate 

Judiciary  Committee  noted  that: 

[a]  key,  though  not  necessarily 
determinative  factor  in  fair  use 
is  whether  or  not  the  work  is 
available  to  the  potential  user. 
If  the  work  is  "out  of  print"  and 
unavailable  for  purchase  through 
normal  channels,  the  user  mav 
have  more  justification  for 
reproducing  it  than  in  the 
ordinary  case.  bvL  the  existence 
of  organizations  licensed  to 
provide  photocopies  of  out-of- 
print  works  at  a  reasonable  cost 
is  a  factor  to  be  considered. 
[Emphasis  supplied] 
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S.  Rep.  No.  473,   94th  Cong.,  2d  Sess.,  at  64 
(1976) . 

3-  The  Amount  of  the  Copyrighted  Work  Used 
Broadcast  monitoring  services  record  news  and 

other  programming  in  order  to  compile  brief  segments  from 
various  broadcasts;  they  do  not,  except  in  highly  unusual 
cases,  use  entire  —  or  even  substantial  parts  of  —  news 
broadcasts. 

Clients  are  not  interested  in  the  portions  of 
news  reports  unrelated  to  them.     One  of  the  most  valuable 
aspects  of  monitoring  services  is  that  they  screen 
irrelevant  information  and  compile  only  what  is  directly 
related  to  clients'  interests.     This  fair  use  factor, 
then,  weighs  strongly  in  favor  of  broadcast  monitoring. 

4-  The  Purpose  and  Character  of  the  Use 
Perhaps  the  strongest  argument  in  favor  of 

finding  broadcast  monitoring  services  to  be  a  fair  use  is 
that  the  purposes  for  which  the  videotapes  of  monitored 
programs  are  used  fall  squarely  within  the  core  of  the 
doctrine:     compilations  and  clips  are  used  for  comment, 
research,  criticism  and  education.     As  described  above, 
many  clients  use  broadcast  monitoring  services  to  follow 
coverage  about  their  activities,  to  make  sure  that  the 
media  fairly  represents  them  and  their  views  to  the 
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public.     The  legislative  history  of  the  Copyright  Act 

states  that: 

[w]hen  a  copyrighted  work  contains 
unfair,  inaccurate  or  derogatory 
information  concerning  an  individual 
or  institution,  the  individual  or 
institution  may  copy  and  reproduce 
such  parts  of  the  work  as  are 
necessary  to  permit  understandable 
comment  in  the  statements  made  in  the 
work. 

H.R.  Rep.  No.   1476,  94th  Cong.,  2d  Sess.,   at  73  (1976). 

Broadcast  monitoring  services  are  the  vehicle  by 
which  clients  can  perform  precisely  this  "monitoring"  or 
"checking"  function  on  a  nationwide  basis.     On  their 
clients'  behalf,  and  at  their  specific  request,  services, 
as  their  designated  agents,  copy,  compile  and  log  when 
they  are  themselves  unable  to  view  all  possible  programs 
of  interest  or  relevance. 

That  monitoring  services  charge  a  fee  does  not 
mean  that  their  services  are  not  a  fair  use.  The 
commercial  nature  of  a  use  is  only  one  aspect  to  be 
considered  in  analyzing  the  purpose  and  character  of  the 
use.     In  fact,  many  fair  uses  of  copyrighted  material  are 
for  commercial  purposes,  such  as  parody,  satire,  literary 
or  artistic  criticism,  and  biography. 

The  House  Report  accompanying  the  Copyright  Act 
stated  that  the  language  in  Section  107  referring  to 
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whether  the  purpose  and  character  of  the  use  of 

copyrighted  material  is  commercial  or  not 

is  not  intended  to  be  interpreted  as 
any  sort  of  not-for-profit  limitation 
on  educational  uses  of  copyrighted 
works.     It  is  an  express  recognition 
that,  as  under  present  law,  the 
commercial  or  non-profit  character  of 
an  activity,  while  not  conclusive  with 
respect  to  fair  use,  can  and  should  be 
weighed  along  with  other 
factors  .... 

H.R.  Rep.  No.   1476,  94th  Cong.,   2d  Sess.,  at  66  (1976). 

Broadcast  monitoring  services  could  not  provide 
their  services  on  a  non-profit  basis.     They,  like  many 
other  users  of  copyrighted  material,  must  charge  their 
clients.     In  the  case  of  monitoring  services,  the  fee  that 
they  charge  is  set  at  a  level  that  demonstrates  that 
clients  are  willing  to  —  and  do  —  pay  for  a  service 
package  that  offers  much  more  than  the  mere  reproduction 
of  a  broadcast  program. 

In  summary,  a  proper  application  of  the  four 
factors  of  Section  107  demonstrates  that  broadcast 
monitoring  services  are  precisely  the  type  of  activity 
Congress  wanted  to  protect  by  codifying  the  fair  use 
doctrine . 

o  News  monitoring  services  do  not  have 
any  negative  effect  on  the  actual  or 
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potential  market  for  or  value  of  news 
programming; 

o  News  is  of  significant  public 
interest  and  monitoring  enables 
clients  to  review  and  analyze  other- 
wise ephemeral  news  programming; 
o  Monitoring  services  use  only 
insubstantial  portions  of  news  programs; 
and 

o  The  ultimate  uses  of  compilations  of 
programs  are  educational  and  for 
comment,  analysis  and  research. 


III.   BROADCAST  MONITORS  AND  THE  PUBLIC'S  ACCESS  TO 
BROADCAST  NEWS  ARE  UNDER  ATTACK  


Broadcast  monitoring  services  play  an  integral 


role  in  the  broad  dissemination  of  news  and  other  public 
affairs  programs.     Recognizing  this  fact,  most 
broadcasters  have  excellent  working  relations  with  the 
broadcast  monitoring  services  that  serve  their 
communities.     Indeed,  many  refer  Viewer  requests  for 
program  segments  of  recent  broadcasts  to  monitoring 
services.     In  this  way,  broadcasters  and  broadcast 
monitoring  services  together  ensure  that  the  demand  for 
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both  immediate  news  by  local  audiences  and  for  archival 
footage  by  a  national  audience  is  wholly  satisfied. 


monitor  and  have  access  to  broadcast  information  is  now 
under  att  ack.     Some  broadcasters  are  bringing  —  and 
winning  —  lawsuits  for  copyright  infringement  against 
news  monitoring  services.     In  recent  years,  suits  have 
been  filed  in  Atlanta,  Los  Angeles,  Houston,  Minneapolis, 
Denver,  and  other  cities.     Many  of  these  cases  have  been 
settled;  some  have  been  lost  by  monitoring  services  ? 
others  are  on  appeal.     A  great  many  more  broadcasters, 
spurred  on  by  the  success  of  this  increasing  flood  of 
litigation,  have  sent  cease  and  desist  letters,  demanding 
that  monitoring  services  refrain  from  taping  their 
programs. 


threats,  are  forced  to  choose  between  abandoning  their 
businesses  and  time-consuming,  expensive  litigation. 
They  believe  that  they  are  acting  lawfully  and  that 
providing  monitoring  services,  when  properly  understood, 
is  a  fair  use  of  broadcasters'  copyrighted  material  and 
not  copyright  infringement.     Nevertheless,  many  services 
believe  that  actual  or  threatened  litigation  may  compel 
them  to  leave  the  business. 


This  system  for  meeting  society's  need  to 


Broadcast  monitoring  services,  facing  these 
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Why  are  a  few  broadcasters  meeting  with  such 
success  in  using  lawsuits  or  threatening  letters  to  drive 
broadcast  monitors  out  of  business?    To  date, . and  in  the 
cases  that  have  been  decided,  courts  have  misapplied  the 
fair  use  doctrine  to  conclude  that  monitoring  services  are 
liable  for  copyright  infringement.     Instead  of  properly 
balancing  the  public  benefits  from  and  economic  impact  of 
monitoring  against  the  broadcasters'  incentives  to  create, 
courts  have  focused  largely  on  the  fact  that  nevs 
monitoring  services  are  engaged  in  a  commercial  activity. 
They  have  either  ignored  or  wrongly  applied  the  other  fair 
use  factors. 

In  one  of  the  earlier  cases  involving  broadcast 
news  monitoring  services,  for  example,  one  appellate  court 
leaned  heavily  on  the  fact  that  merely  because  a  news 
monitor  was  a  commercial  business,  it  infringed  on  a 
potential  —  the  broadcast  monitoring  —  market  for 
broadcasters.7    The  flaw  in  this  reasoning  is  that  it 
fails  to  understand  the  respective  markets  and  functions 
of  broadcasters  and  news  monitoring  services.     As  noted, 
broadcast  monitoring  services  and  broadcasters  perform 


7.       Pacific  fc  Southern  Co.  v.  Duncan.  572  F.  Supp.  1186 
(N.D.  Ga.  1983) ,  aff 'd  and  rev'd  in  part,  744  F.2d 
1490  (11th  Cir.   1984),  cert,  denied.  471  U.S.  1004 
(1985) . 
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entirely  different  services.    One  produces  and  airs  news 
for  immediate  consumption,  the  other  monitors,  excerpts, 
compiles  and  sends  news  programs  to  local  or  distant 
locations  for  later  viewing.     There  is  no  actual  or 
potential  competition  between  the  two. 

The  Supreme  Court  has  correctly  interpreted  the 
fair  use  doctrine  to  mean  that  courts  should  not  "inhibit 
access  to  ideas  without  any  countervailing  benefit."8 
Because  broadcast  monitoring  services  have  no  real  or 
potential  negative  economic  impact  on  broadcasters,  lower 
courts  are  just  plain  wrong:     news  monitoring  services  do 
not  diminish  tne  incentive  to  produce  news  or  other 
programs.     There  is  no  countervailing  benefit,  economic  or 
otherwise,   from  courts  acting  to  suppress  access  to  news. 

This  appellate  decision  and  other  regrettably 
liKe-minded  courts  have  defied  congressional  intent 
regarding  the  proper  application  of  the  fair  use  doctrine. 
At  least  two  other  courts  around  the  country  have  adopted 
both  the  factual  and  legal  conclusions  of  this  earlier 
decision.     They  have  refused  to  follow  Congress' 
instructions  —  to  apply  the  doctrine  on  a  case-by-case 
basis.     Courts  have  ignored,  for  example,  that  many  owners 
of  copyrights  in  monitored  programs  —  such  as  commercial 

8.       Sony,   464  U.S.   at  450-51. 
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advertisements  or  video  news  releases  —  are  not  the 
broadcasters,  and  that  these  copyright  owners  freely 
consent  to  monitoring.     Vet,  services  monitoring  even 
these  programs  are  threatened  or  subject  to  injunction. 

By  sharply  restricting  the  proper  scope  of  the 
fair  use  doctrine,  courts  have  curtailed  the  activities  of 
broadcast  monitoring  services.     The  unfortunate  result  is 
that  the  public's  First  Amendment  right  to  access  to  news 
programs  is  now  being  severely  eroded. 

IV.     CONGRESSIONAL  ACTION  IS  REQUIRED  TO  PROTECT  MONITORS 
AND  THE  PUBLIC'S  RIGHT  OF  ACCESS  TO  INFORMATION  

Congress  should  act  to  restore  the 
constitutional  balance     <J  rights  between  the  American 
public  and  broadcasters  of  news  programs.     The  IABM's 
legislative  proposal  is  simple  and  straight-forward:  it 
makes  only  a  minimal  change  in  the  first  sentence  of 
Section  107  of  the  Copyright  Act  to  clarify  that  the 
monitoring  of  news  programming  is  a  purpose  for  which 
certain  uses  —  such  as  the  services  provided  by 
commercial  broadcast  news  monitors  —  are  fair. 

The  IABM's  proposed  amendment  would  add  the 
phrase  "news  reporting  monitoring"  to  the  enumerated  list 
of  purposes  for  which  a  use  is  presumptively  "fair".  This 
list  has  always  been  regarded  as  illustrative,  and  never 


34 


3 


302 

as  exclusive.      Already,  a  wide  range  of  uses  for  such 
purposes  as  criticism,  comment,  news  reporting,  teaching, 
scholarship,  and  research  are  presumed  to  be  fair  uses  and 
not  infringements  of  copyright. 

As  discussed  above,  monitoring  itself  and, 
therefore,  broadcast  monitoring  services  make  news 
programs  available  for  exactly  these  purposes. 
Nevertheless,  the  amendment  is  now  required  to  clarify 
Congress'  intention  —  that  news  monitoring  is  entitled  to 
the  same  protection  as  other  purposes  that  further  the 
public  interest  in  access  to  and  the  dissemination  and  use 
of  information. 

The  amendment  does  not  define  "news  reporting 
monitoring"  because  "news  reporting"  is  a  term  that  is 
well-understood  and  is  already  a  purpose  mentioned 
expressly  in  the  first  sentence  of  Section  107. 
"Monitoring,"  as  noted  above,   is  the  tracking  of  broadcast 
programming,  and  its  scope  would  be  described  more  fully 
in  legislative  history. 

Accompanying  legislative  history  can  also  be 
used  to  describe  and  define  the  activities  of  broadcast 
monitoring  services  that  Congress  intends  for  courts  to 
regard  as  fair  uses.     It  would  explain,   for  example,  that 
just  as  individuals  have  the  right  to  monitor,  so,  too, 

35 


3*9 


303 


can  they  engage  broadcast  monitoring  services  to  monitor 
news  programming  on  their  behalf . 

The  legislative  history  could  also  be  used  to 
clarify  the  bounds  of  the  fair  use  doctrine  as  applied  to 
broadcast  monitoring  services.     For  example,  the 
reproduction  and  sale  of  entire  works  of  entertainment 
programming  might  not  be  generally  regarded  as  fair. 
Furthermore,  the  legislative  history  could  reaffirm  that 
ultimate  decisions  on  the  application  of  the  fair  use 
doctrine  and  the  factors  set  out  in  Section  107  to 
particular  activities  of  monitors  are  to  be  made  by  the 
courts  on  a  case-by-case  basis. 

Both  the  practical  and  flexible  nature  of  the 
fair  use  doctrine  make  it  appropriate  for  Congress  to 
amend  Section  107  so  that  "news  reporting  monitoring"  is 
a  purpose  for  which  the  activities  of  broadcast  news 
monitoring  services  should  be  regarded  as  fair.  When 
Congress  first  codified  the  doctrine  in  1976,  it  expressly 
recognized  that  fair  use  it  should  be  adapted  to 
technological  developments.     In  particular,  the  House 
Report  accompanying  the  1976  Copyright  Act  stated  "there 
is  no  di  .position  to  freeze  the  doctrine  in  the  statute, 
especially  in  a  time  of  rapid  technological  change." 
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Since  1976,  the  demand  for  broadcast  news 
monitoring  services  has  grown  rapidly  as  news  reporting 
has  become  central  to  our  lives,  to  our  businesses  and  to 
the  way  we  vote.     Technological  advances  —  the  VCR  — 
have  made  it  possible  for  the  public  to  monitor,  review 
and  respond  to  news  programming  wherever  and  whenever  it 
may  have  been  broadcast.     Broadcast  monitoring  services 
are  the  only  practical  means  by  which  individuals  can 
exercise  their  rights  to  see  and  respond  to  geographically 
removed,  or  yesterday's,  news  programming. 

The  proposed  amendment  is  a  narrowly  drawn, 
workable  solution  to  the  threat  now  being  posed  to  the 
public's  right  to  monitor  news  programming.     It  does  not 
expand  the  scope  of  the  fair  use  doctrine.     Nor  does  it 
alter  the  existing  structure  of  the  Copyright  Act  or  the 
balance  of  rights  between  the  public  and  the  copyright 
owner.     By  enacting  the  amendment,  Congress  will  recognize 
that  there  must  be  some  mechanism  for  the  American  public 
to  monitor  broadcast  news  for  the  American  public.  In 
this,  Congress  can  restore  the  constitutional  balance  of 
rights  between  the  public  and  the  producers  of  news 
programming  and  further  the  purposes  embedded  in  the 
copyright  law. 
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Mr.  Hughes.  Mr.  Black,  last  week  it  was  argued  that  all  source 
code  remains  unpublished.  Doesn't  distribution  of  the  work  in  ob- 
ject code  constitute  publication  of  the  same  authorship  of  the 
source  code?  As  I  understand  it,  computer  programs  are  now  writ- 
ten in  a  special  computer  language  which  is,  nonetheless,  under- 
stood by  knowledgeable  humans.  It  is  called  source  code.  The 
source  code  is  converted  or  translated  into  machine-readable  object 
code,  which  is  not  readable  by  humans.  The  object  code  is  pub- 
lished and  made  available,  but  you  argue  that  the  source  code  is 
not 

I  need  your  help  in  following  the  argument.  People  argue  that 
source  coae  is  unpublished  in  order  to  enlarge  the  scope  of  protec- 
tion, thereby  preventing  others  from  decompiling  or  reverse  engi- 
neering. Or  what  is  the  oasis? 

Mr.  Black.  Mr.  Chairman,  is  our  view  that  object  code  is  consid- 
ered to  be  published  under  copyright.  Source  code  certainly  can  be 
published  and  occasionally  is,  but  as  an  industry  practice  it  is  not. 
Source  code  has  additional  significant  features  in  it,  including  such 
things  as  a  programmer's  notes  and  individual  interpretations  or 
expressions  of  intent.  That  is  something  which  has  been  treated  as 
an  unpublished  work,  and  it  is  basically  covered  under  trade  secret 
law. 

The  question  really  has  become,  with  regard  to  reverse  engineer- 
ing, whether  or  not  the  underlying  ideas  contained  in  a  program 
can  be  gotten  to  by  use  of  various  tools.  One  of  those  tools — we 
have  a  number  of  tools  that  can  be  utilized,  for  example,  memory 
dumps  and  line  traces,  things  like  that — I  don't  want  to  get  into 
great  detail  here,  but  one  of  the  tools  used  to  understand  the  un- 
derlying ideas  and  principles  is  the  mechanical  code  analysis  meth- 
od, which  is  also  called  decompilation."  But  it  really  is  simply  a 
mechanical  method  of  analyzing  code,  and  it  takes  you  back  from 
object  code  toward  source  code. 

but  when  you  decompile  object  code  you  are  not  able  to  com- 
pletely recreate  the  source  code.  A  very  rough  analogy  might  be  to 
a  photograph  of  a  three-dimensional  work  of  art  such  as  the  paint- 
ing, the  Mona  Lisa,  in  which  brush  strokes  and  depth  are  part  of 
its  beauty.  Likewise,  the  source  ctfde  has  much  greater  depth  to  it, 
much  more  meaning  in  it  than  you  will  ever  be  able  to  recreate  by 
going  through  the  object  code  and  trying  to  back  up  to  the  source 
code.  But  nevertheless,  it  gets  you  part-way  there.  It  is,  if  you  will, 
a  two-dimensional  image  rather  than  a  three-dimensional  copy,  but 
it  is  a  helpful  analytical  tool. 

Mr.  Hughes.  Much  like  reverse  engineering? 

Mr.  Black.  Yes.  It  is  actually  a  tool  of  reverse  engineering.  Re- 
verse engineering  in  its  broadest  generic  sense  is,  as  you  know,  an 
analytical  process  to  figure  out  the  stages  that  got  it  to  where  it 
is.  A  mechanic,  arguably,  reverse  engineers  a  car  engine's  operation 
trying  to  fix  it.  He  goes  through  an  analytical  process  of  figuring 
t  out 

And  thus  decompilation  is  a  neutral  tool.  It  can  be  misused,  as 
anything  can.  But  it  also  has  many  legitimate  uses.  It  is  neutral 
in  and  of  itself. 

Mr.  Hughes.  If  I  walked  into  a  computer  shop,  and  I  were 
knowledgeable,  could  I  basically  understand  the  source  code? 
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Mr.  BLACK  It  would  not  be  available  to  you  in  a  computer  shop. 
It  is  not  available  to  the  average  purchaser, 
Mr.  Hughes.  It  is  not  available? 

Mr.  Black.  No,  not  source  code.  Neither  is  object  code  in  a 
human  readable  form.  Basically,  what  you  get  is  the  ability  to  uti- 
lize the  software  program. 

Mr.  Hughes.  That  is  the  object  code  is  what  I  would  have  avail- 
able? 

Mr.  Black  Well,  you  don't  actually  see  the  object  code.  But  yes 
you  get  the  object  code  utilization. 

Mr.  Hughes.  Last  week  it  was  suggested  that  the  purpose  of 
greater  protection  for  unpublished  worts  has  been  a  right  of  per- 
sonal or  literary  privacy  of  the  author.  So  long  as  the  author  did 
not  give  up  that  privacy  by  publishing,  no  fair  use  was  possible. 

Aren  t  unpublished  works  given  added  protection  in  order  to  pre- 
serve the  author's  right  of  first  publication  and  economic  exploi- 
tation, rather  than  a  right  of  privacy? 

Mr.  Black.  Certainly  I  think  the  traditional  concepts  when  you 
have  personal  privacy  do  not  enter  in  in  the  same  way  into  the 
computer  software  world.  But  if  you  would  look  at  the  underlying 
aspects  of  intellectual  property  law  in  general,  as  your  statement 
of  last  week  makes  clear,  what  we  need  is  a  balance  of  interests 
including  a  better  understanding  of  what  is  the  process  of  innova- 
tion. 

So  when  we  are  talking  in  the  commercial  world,  which  is  where 
we  should  be  treating  computer  software,  the  real  question  is  how 
i?-  Wu  foster  the  kind  of  innovation  that  is  intended  to  result  from 
th:s  balance  of  access  and  protection.  And  we  would  look  at  our  in- 
dustry, hundreds  of  billions  of  dollars'  worth  of  industry,  and  say 
that  it  has  prospered  largely  because  of  the  ability  of  any  one  com- 
pany and  any  one  programmer  to  loci  upon  other  products,  analyze 
them,  improve,  innovate,  and  build..  Ne  have  really  been  a  highly 
innovative  industry.  I  don't  think  anyone  could  argue  with  that 
And  it  has  been  because  of  our  utilization  and  access  to  these  ana- 
lytical tools.  Many  of  the  processes  that  we  are  concerned  about 
have  been  considered  fair  use,  which  is  why  we  are  very  pleased 
if  we  can  maintain  the  existing  the  law,  and  why  we  hope  your 
amendment  is  not  interpreted  in  any  way  to  alter  this  creative  en- 
vironment. Because  we  think  it  has  fostered  the  innovation  of  our 
industry. 

crets?  HUGHES*  Aren,fc  what  y°u  seek  t0  Protect  basically  trade  se- 

Mr.  BLACK.  Well,  we  would  like  to  make  sure  that  the  law  does 
not  confuse  trade  secret  and  copyright  protection.  I  think  there  are 
some  who  would  like  to  utilize  copyright  law  to  create  a  super 
trade  secret  law.  We  think  trade  secret  laws  definitely  have  their 
place,  patent  law  has  its  place,  and  so  does  copyright  law.  We  are 
nervous  about  attempts  to  extend  copyright  law  in  a  way  which 
would  really  have  it  fulfill  some  of  those  other  functions  of  protec- 
tl0"  when  it  does  not  allow  the  corresponding  balancing  of  access 

Mr.  Hughes.  Mr.  Steinhilber,  in  your  written  statement  you  ol> 
serve  that  section  107  of  the  Copyright  Act  may  need  some  legisla- 
tive restructuring  in  addition  to  the  amendment  of  title  I  of  H  R 
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2372.  Does  the  Educators*  Ad  Hoc  Committee  have  any  specific  rec- 
ommendations at  this  time? 

Mr.  STEINHILBER.  We  don't  have  at  this  time,  but  we  can  give 
you  some  general  ideas.  We  have  always  contended  that  one  of  the 
difficulties  already  with  the  section  107  is  that  it  merges  both  com- 
mercial use  and  noncommercial  use,  and  that  causes  a  great  deal 
of  confiision.  The  second  is,  and  somewhat  related  to  the  first,  is 
that  it  makes  reference  to  the  impact  upon  the  potential  market 
and  the  discussion  of  a  potential  market  isn't  always  a  different  as 
it  relates  to  an  educational  use  as  compared  to  any  other.  I  would 
say  the  last  is,  of  course,  the  one  that  is  already  in  my  testimony. 
Is  that  this  committee  has  done  us,  all  I  can  say  is  more  favors 
that  I  could  ever  imagine  by  forcing  all  of  us  in  education  and  the 
commercial  interests  to  develop  guidelines.  We  have  through  the 
leadership  of  this  committee  developed  guidelines  on  off-the-air 
taping  of  television  programs.  We  have  developed  guidelines  on 
print  media.  We  have  developed  guidelines  on  music.  We  have  de- 
veloped guidelines  in  library  usage.  And  I  dare  say  we  would  sug- 
gest that  one  of  the  things  that  should  be  done  is  relook  at  the 
technology  and  take  a  look  at  how  and  what  kind  of  guidelines 
should  be  developed  with  respect  to  technology. 

Mr.  Hughes.  I  appreciate  that  suggestion.  And,  if  the  ad  hoc 
group  would  like  to  submit  any  additional  recommendations,  the 
record  will  remain  open  for  10  days. 

Mr.  Steinhilber.  Thank  you,  sir. 

Mr.  Hughes.  You  heard,  I  am  sure,  Scott  Turow's  argument  that 
a  fair  use  doctrine  that  is  too  expansive  will  force  authors  to  de- 
stroy their  unpublished  papers  in  lieu  of  giving  them  to  libraries. 
Since  the  American  Library  Association  is  a  member  of  your  ad  hoc 
committee  I  would  solicit  your  comments  on  Mr.  Turow's  state- 
ment. What  are  your  views?  Do  you  think  his  concern  is  well- 
founded? 

Mr.  Steinhilber.  I  think  I  would  like  to  submit  a  statement  for 
the  record  on  that  because  actually  Eileen  Cook,  who  is  the  rep- 
resentative of  the  American  Library  Association  was  here  a  little 
earlier  and  we  were  discussing  it  in  the  back,  and  I  would  like  to 
get  her  viewpoints  so  that  I  am  correct,  if  that  is  permissible  with 
you,  sir. 

Mr.  Hughes.  That  will  be  fine. 

[The  information  was  not  submitted.] 

Mi .  Hughes.  Professor  Perlmutter,  I  am  sure  you  heard  my  col- 
loquy with  Mr.  Oman  relative  to  our  passing  legislation,  time  and 
again  sometimes,  iust  to  try  to  get  the  attention  of  the  administra- 
tion, whatever  administration,  and  where  we  believe  the  courts 
have  strayed  we  often  pass  legislation  to  say  we  really  meant  what 
we  said.  What  is  so  wrong  with  that?  You  had  expressed  some 
views  in  your  statement  on  that  subject,  and  basically  the  bottom 
line  for  you  is  why  legislate  if  it  is  not  necessary.  That  is  the  bot- 
tom line,  as  I  understand  it.  Sometimes  it  is  necessary. 

Ms.  Perlmutter.  Certainly  legislation  is  often  appropriate  to  re- 
affirm Congress's  intent  in  enacting  legislation  where  the  courts 
have  been  misinterpreting  that  intent.  I  don't  think,  however,  that 
is  the  case  here.  The  courts,  by  and  large,  are  construing  the  fair 
use  doctrine  properly,  and  when  you  look  at  the  actual  holdings  as 


314. 


308 

opposed  to  some  of  the  language,  and  you  look  at  the  decisions  in 
the  second  circuit  since  the  language  that  concerns  everyone  r, 
much,  there  is  not  a  mistake  in  interpretation  here.  In  fact,  the 
problem  does  not  exist. 

I  would  also  keep  in  mind  that  this  is  not  a  typical  question  of 
statutory  interpretation.  We  are  dealing  with  the  fair  use  doctrine, 
which  is  traditionally  a  judge-made,  flexible,  equitable  doctrine, 
and  Congress  expressed  the  intent  in  codifying  it  in  1976  to  keep 
it  that  way.  So  the  decisionmaking  process  may  be  a  little  bit  dif- 
ferent than  it  would  be  for  the  misinterpretation  of  a  typical  stat- 
ute. 

Mr.  Hughes.  I  understand. 

Mr.  Waggoner,  you  compare  your  situation  caused  by  the  Duncan 
decision  in  the  eleventh  circuit  to  the  decisions  affecting  the  pub- 
lishing industry  caused  by  a  couple  of  cases  in  the  second  circuit. 
There  is  a  difference,  isn't  there,  however?  You  appear  to  be  seek- 
ing a  statutory  reversal  of  the  Duncan  decision,  whereas  the  pub- 
lishers and  authors  arc  seeking,  really,  to  codify  Harper  &  Row.  Do 
you  agree  with  that  analysis? 

Mr.  Waggoner.  Not  necessarily.  I  think  what  we  are  looking  for 
is  a  clarification  of  the  copyright  law  that  we  think  can  only  come 
from  Congress.  We  feel  that  the  case  law  has  almost  uniformly  de- 
termined that  if  any  of  the  monitor's  activities  are  commercial  that 
they  are  therefore  not  fair  use,  and  we  don't  believe  from  our  read- 
ing of  the  legislative  history  and  the  report  language  that  that  was 
the  intent  of  Congress  when  the  la«/  was  passed.  And  we  believe 
that  only  through  a  clarification  of  the  law  by  adding  the  phrase 
news  reporting  monitoring"  to  those  activities  that  would  be  indi- 
cated as  permissible  under  the  law  such  as  "broadcast  reporting" 
itself  is  listed,  that  only  by  clarifying  this  is  our  industry  goii  .g  to 
be  able  to  survive. 

We  think  it  is  very  important  that  it  does  survive.  We  don't  feel 
we  are  going  to  find  redress  in  the  courts.  We  think  we  are  only 
going  to  find  it  in  Congress  through  a  clarification  of  the  law. 

Mr.  Hughes.  Thank  you. 

The  gentleman  from  California. 

Mr.  Moorhead.  Thank  you,  Mr.  Chairman. 

Mr.  Black,  along  the  lines  that  the  chairman  was  pursuing  with 
you— in  your  opinion,  will  the  current  proposal  have  any  impact  on 
the  leasing  and  marketing  of  computer  software  that  is  now  pro- 
tected by  trade  secret? 

Mr.  Black.  Mr.  Moorhead,  as  we  have  indicated,  the  interpreta- 
tion we  have  given  to  the  current  proposed  language  is  that  it  is 
a  restatement  of  the  current  law  and  we  are  quite  satisfied  that  it 
will  not  have  a  negative  impact. 

Mr.  Moorhead.  For  Professor  Perlmutter,  I  would  like  to  ask 
you  a  question  that  I  asked  the  others  last  week.  We  were  told  that 
general  counsels  to  book  and  magazine  publishers  and  broadcasters 
are  reluctantly  but  almost  uniformly  advising  clients  not  to  use 
unpublished  works.  So,  even  though  you  may  think  legislation  is 
unnecessary,  don't  you  agree  that  publishing  experts  are  acting  on 
a  strong  belief  that  they  have  a  problem  and  that  this  problem  is 
having  a  chilling  effect  on  what  is  being  published? 
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Ms  Perlntutter.  Yes.  I  do  believe  there  is  some  of  that  going 
on  he^e.  I  am  not  sure  of  the  extent.  I  do  note  that  some  books, 
including  Ms.  Marton's,  book,  who  was  here  testifying  last  week, 
have  been  published  during  this  time,  apparently  without  litiga- 
tion. But  there  is  a  chilling  effect. 

I  agree  with  Mr.  Turow  that  it  is  not  clear  how  and  to  what  ex- 
tent this  amendment  will  resolve  that  problem.  It  seems  to  me  that 
the  source  of  the  chill  is,  first  of  all,  the  inherently  uncertain  na- 
ture of  the  fair  use  defense;  second  of  all,  it  is  the  Supreme  Courts 
treatment  of  unpublished  works  in  Harper  &  Row.  The  bupreme 
Court  established  a  rule  that  it  would  be  much  more  difficult  to 
find  fair  use  of  unpublished  works  and  the  scope  of  the  detense 
would  be  narrower  in  those  circumstances. 

Mr.  MOORHEAD.  Well,  if  there  is  a  lack  of  clarity,  how  would  you 
suggest  taking  care  of  that?  c 

Ms  Perlmutter.  I  believe  that  the  courts  are  taking  care  ot  it. 
In  terms  of  their  holdings,  there  has  not  been  a  problem,  and  later 
courts  interpreting  the  language  of  Salinger  and  New  Era  nave  not 
interpreted  it  to  mean  what  the  publishers  think  it  means.  This  is 
a  situation  where  there  is  some  overreaction  going  on,  and  the 
question  for  the  subcommittee  is  whether  you  believe  it  is  appro- 
priate to  amend  the  statute  in  order  to  reassure  the  publishers 
about  their  own  interpretation  of  these  cases. 

Mr.  MOORHEAD.  Will  the  new  legislative  language  in  title  1  ot 
H  R  2372  regarding  fair  use  which  uses  phrases  such  as  impor- 
tance traditionally  accorded"  and  "tends  to  weigh"  lead  to  more  or 
less  litigation  than  we  currently  have? 

Ms  Perlmutter.  I  don't  believe  it  will  affect  the  amount  ot  liti- 
gation that  is  brought.  I  think  it  may  add  to  the  complexity  of  the 
litigation.  Some  of  the  language  may  lead  to  ambiguity  and  cause 
more  litigation  once  the  defense  is  raised.  I  don  t  believe  that  any- 
one will  make  a  decision  whether  to  bring  a  lawsuit  based  on  this 
new  language.  It  does  not  substantially  change  the  amount  of  un- 
certainty involved  in  the  fair  use  defense  as  it  exists  today. 

Mr  MOORHEAD.  What  is  the  public  interest  in  the  renewal  bill/ 
Do  we  have  to  extend  the  copyright  terms  of  thousands  of  copy- 
rights in  order  to  benefit  a  relatively  small  number  of  people  who 
forgot  to  renew?  .  r  - 

Ms  PERLMUTTER.  I  see  the  public  interest  in  avoiding  the  Jorteit- 
ure  of  valuable  rights  that  have  already  been  made  available  be- 
cause of  inadvertence,  because  of  mistake,  because  of  ignorance. 
Congress  has  already  decided  that  authors  should  be  ottered  a  cer- 
tain term  of  protection  as  an  incentive  to  create.  To  allow  these 
rights,  which,  in  effect,  were  part  of  the  bargain  between  authors 
and  the  public  to  begin  with,  to  be  given  up  because  of  mistakes 
and  ignorance  seems  to  me  to  be  against  the  public  interest. 

Mr.  MOORHEAD.  Are  there  any  statutory  alternatives  to  the  blan- 
ket coverage  of  the  bill?  .  . 

Ms  Perlmutter.  It  might  be  possible  to  distinguish  between 
types  of  works.  That  is  always  an  option.  But  that  is  not  how  the 
Copyright  Act  generally  works  in  this  country.  We  do  not  discrimi- 
nate between  types  of  works  in  granting  rights,  so  I  would  not  see 
that  as  being  a  better  way  to  do  it. 
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Another  way  to  do  it  would  be  to  get  rid  of  the  renewal  term 
completely.  But  that  is  something  that  Congress  decided  not  to  do 
in  197b.  Instead  it  kept  the  two-term  system  for  these  older  works 
that  were  already  in  their  first  term  of  copyright. 

It  is  an  interesting  question.  I  would  be  happy  to  think  further 
about  what  alternatives  there  might  be  and  submit  additional  com- 
ments. 

Mr.  Moorhead.  We  would  appreciate  that.  And  I  want  to  thank 
y0Uyran        r  panel  very  much  for  your  help. 

Mr.  Hughes.  I  just  have  a  couple  more  questions.  Either  Profes- 
sor Perlmutter  or  Mr.  Steinhilber,  we  are  told  that  computer  soft- 
ware is  considered  a  literary  work  in  the  copyright  law.  Yet  our  in- 
stitutions of  learning  in  this  country  cannot  use  some  of  the  same 
Istfrfs ac^urate?UeS  litr'rature  and  computer  programming. 

Mr  Steinhilbeh.  I  think  is  accurate  in  terms  of  the  negotia- 
tions that  take  place  every  time  we  wish  to  discuss  something  on 
what  we  can  and  cannot  do  with  computer  software.  That  is  the  es- 
se™6 °\.the  reasons  I  think  that  we  need  to  look  at  the  new  set 
of  guidelines. 

Mr  Hughes  You  anticipate  my  question.  I  am  wondering 
whether  it  would  be  fruitful  to  negotiate  similar  fair  use  guidelines 
basically  for  copying  of  computer  software  as  exists  for  othe:  items 
within  our  copyright  law. 

Professor. 

Ms.  Perlmutter.  It  is  always  helpful  to  have  guidelines.  It  helps 
to  eliminate  the  uncertainty  m  the  fair  use  defense  and  makes  it 
easier  for  both  authors  and  users. 

T  JthS"^'  Professor  will  the  new  legislative  language  in  title 
i  ot  ri.iv.  16 12  regarding  fair  use  which  uses  phrases  such  as  "im- 
portance traditionally  accorded"  and  "tends  to  weigh"  lead  to  more 
or  less  litigation  than  we  currently  have,  in  your  judgment' 

Ms.  Perlmutter.  I  think  it  will  not  cause  more  lawsuits  to  be 
brought.  It  may  add  to  the  complexity  of  the  lawsuits  that  are 
brought.  Fair  use  will  remain  an  uncertain  defense  requiring  the 
balancing  of  a  number  of  factors.  8 

Mr.  Hughes.  Thank  you.  That  is  all  I  have. 

We  thank  the  panel  very  much  for  their  contributions  today.  You 
have  been  very  helpful  to  us. 

And,  as  I  indicated,  the  record  will  remain  open  for  10  days  in 
the  event  you  want  to  submit  some  additional  material.  I  thank 
forme1"  not  reading  your  statements,  for  summarizing  them  today 

I  have  one  statement,  which  I  would  like  to  offer  for  the  record 
sity  Ginsburg,  professor  of  law,  Columbia  Univer- 

Without  objection,  it  will  be  so  received. 

[The  prepared  statement  of  Ms.  Ginsburg  follows:] 
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Columbia  University  in  the  City  of  New  York  |   New  York,  N.  Y.  10027 

SCHOOL  OF  LAW  435  Welt  1  16th  Str««t 


Hon.  William  Hughes 

Chair,  House  Judiciary  Committee 

Subcommittee  on  Intellectual  Property 

and  Judicial  Administration 
2137  Rayburn  House  Office  Building 
Washington  D.C.  20515 

Hay  29,  1991 

re:  H.R.  2372 

Dear  Chairman  Hughes: 

I  write  concerning  the  recently  proposed  bill  that  would  amend  the  fair 
use  provision  of  the  copyright  act,  17  U.S.C.  §  107,  explicitly  to  include 
unpublished  works.     As  a  teacher  and  author  In  the  copyright  field,  I  am 
concerned  that  the  bill's  language  may  give  too  little  weight  to  the  non 
economic  Interests  of  authors  of  unpublished  writings.     Because  I  will  be  out 
of  the  country  on  the  June  6  and  20  hearings  dates  for  this  bill,  but  hope  my 
views  may  be  of  assistance  to  the  Subcommittee,  I  respectfully  request  that 
this  letter  be  made  part  of  the  record  of  debate  on  the  bill. 

My  first  recommendation  Is  to  leave  §  107  unamended.     As  stated  in  a 
letter  sent  to  the  Subcommittee  last  year  regarding  H.R.  4263,  I  believe  the 
courts,   including  the  Second  Circuit,  can  apply  §  107  as  it  now  stands  to 
balance  properly  the  various  concerns  (economic  and  personal)  in  unpublished 
works  with  the  defendant's  interest  in  publication. 

If  the  Subcommittee  nonetheless  concludes  that  additional  legislation  in 
this  area  is  necessary,  I  would  suggest  amending  the  language  as  follows: 

The  fact  that  the  work  Is  unpublished  Is  an  important  element  which 
tends  to  weigh  against  a  finding  of  fair  use,  but  a  finding  of  fair  use 
shall  not  be  barred  If  such  finding  Is  made  upon  full  consideration  of 
all  the  fair  use  factors. 

This  amendment  should  make  clear  that  unpublished  status  is  highly  significant 
but  not  always  dispositive,  and  that  evaluation  of  the  totality  of  factors 
(both  statutory  and  judge-made)  nay  nonetheless  lead  to  a  fair  use  finding. 

I  fear  the  current  language  of  H.R.  2372  may  not  merely  make  clear  that 
the  fair  use  still  is  available,  but  may  make  the  defense  too  easily  availing, 
because  the  language  tends  to  overlook  the  non  economic  considerations  that 
often  weigh  against  a  finding  of  fair  use.     The  bill  states: 


318 


312 


The  face  that  the  work  is  unpublished  is  an  important  element  which 
tends  to  weigh  against  a  finding  of  fair  use,  but  shall  not  diminish  the 
importance  traditionally  accorded  to  any  other  consideration  under  this 
section,  and  shall  not  bar  a  finding  of  fair  use  if  such  finding  is  made 
upon  full  consideration  of  all  the  factors  set  forth  in  paragraphs  (1) 
through  (4)  . 

I  have  highlighted  the  troublesome  language.     I  find  this  phrase  problematic 
because  in  certain  cases  due  deference  to  the  privacy  interests  in  the 
unpublished  nature  of  the  work  should  entail  giving  less  importance  to  the 
economic  ham  factor,  a  factor  the  Supreme  Court  has  (perhaps  coo  hastily) 
proclaimed  "undoubtedly  the  single  most  important  element"  (Harper  &  Row  v. 
Nation  Ents. 1 . 

Suppose  that  an  author  does  not  wish  to  publish  her  letters  or  diary. 
She  refuses  not  because  she  wishes  to  enhance  their  market  value  by  delaying 
their  release,  but  because  she  genuinely  wishes  to  keep  these  highly  personal 
writings  to  herself.     If,  by  the  author's  choice,  certain  of  her  writings  are 
not  In  commerce,  it  may  follow  that  no  economic  harm  occurs  from  their 
unauthorized  publication.    Nonetheless,  it  seems  clear  that  significant 
privacy  interests  are  at  stake,  and  that  It  Is  not  "fair"  to  divulge  the 
author's  personal  writings  against  her  will. 

A  rejection  of  the  fair  use  defense  in  these  circumstances  implies 
giving  less  weight  to  the  fourth  fair  use       economic  harm        factor,  17 
U.S.C.   §  107(A).    Yet,  "traditionally,"  (Or  at  least  since  Sony  v.  Universal 
Studies),  the  absence  of  economic  harm  has  pushed  strongly  toward  a  finding  of 
fair  use.    The  bill's  direction  not  to  diminish  the  importance  traditionally 
accorded  other  fair  use  considerations  could  constrain  courts  into  paying  less 
regard  to  the  author's  non  economic  concerns. 

One  might  respond  that  the  bill  does  not  provoke  such  dire  results, 
because  privacy  and  editorial  integrity  issues  have  also  furnished  traditional 
fair  use  considerations.     Indeed,  traditionally  (at  common  law)  these 
considerations  carried  such  weight  that  they  displaced  most  other  concerns. 
Hence,  one  might  argue  that  it  Is  already  traditional  to  short-change  the 
economic  harm  consideration  when  unpublished  works  are  at  issue.  This 
argument,  however,  might  lead  one  to  the  conclusion  that  the  bill's  language 
effects  no  change  In  the  status  quo.    While  I  believe  no  change  is  <n  fact 
needed,  I  assume  the  Subcommittee  wisV?s  at  least  to  reassure  some  members  of 
the  Copyright  community  that  perceived  exceesses  in  the  Second  Circuit  will  be 
checked,  and  that  at  least  the  appearance  of  change  is  therefore  sought. 

However,   If,  one  rejects  the  view  that  "tradition"  In  fair  use 
adjudication  Incorporates  very  strong  protection  for  unpublished  works,  and 
one  instead  turns  to  a  more  recent  "tradition"  that  privileges  the  economic 
harm  factor,  undue  diminution  of  privacy  interests  could  result,  were  the 
current  wording  of  the  bill  to  remain.    Therefore,  If  the  Subcommittee 
concludes  that  an  amendment  to  §  107  Is  warranted,  I  would  recommend  modifying 
H.R.  2372  in  the  manner  suggested  above. 


S  incerely 


Jane  C.  GInsburg 
/Professor  of  Law 
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Mr.  HUGHES.  That  concludes  the  hearing  for  today  and  the  sub- 
committee stands  adjourned. 

[Whereupon,  at  12:39  p.m.,  the  subcommittee  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 


COPYRIGHT  AMENDMENTS  ACT  OF  1991 
(National  Film  Preservation) 


WEDNESDAY,  JUNE  12,  1991 

House  of  Representatives, 
Subcommittee  on  Intellectual  Property 

and  Judicial  Administration, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:06  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  William  J.  Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  William  J.  Hughes,  Mike  Synar,  Dan 
Glickman,  George  E.  Sangmeister,  Carlos  J.  Moorhead,  Howard 
Coble,  Hamilton  Fish,  Jr.,  F.  James  Sensenbrenner,  Jr.,  and  Craig 
T.  James. 

Also  present:  Hayden  W.  Gregory,  counsel;  Elizabeth  Fine,  assist- 
ant counsel;  Michael  J.  Remington,  assistant  counsel;  Phyllis  Hen- 
derson, staff  assistant;  and  Thomas  E.  Mooney,  minority  counsel. 

Mr.  Hughes.  The  Subcommittee  on  Intellectual  Property  and  Ju- 
dicial Administration  will  come  to  order.  Good  morning. 

Today,  the  subcommittee  is  pleased  to  conduct  a  hearing  on  the 
National  Film  Preservation  Act  of  1991,  an  act  we  hope  will  help 
to  preserve  America's  treasured  films.  This  subcommittee  has  juris- 
diction over  the  broad  area  of  intellectual  property,  which  includes 
patents,  trademarks,  and  copyright,  as  well  as  over  issues  of  judi- 
cial administration,  including,  for  example,  our  Nation's  prisons. 
We  often  must  grapple  with  endangered  American  competitiveness 
or  the  vexing  problems  of  crime.  Today,  it  is  our  pleasure  to  con- 
sider the  preservation  of  films  that  make  America  proud. 

"It's  A  Wonderful  Life,"  'The  Wizard  of  Oz,"  "Citizen  Kane,"  and 
"Mr.  Smith  Goes  to  Washington"  among  others  have  been  a  long 
and  cherished  part  of  our  cultural  heritage.  Today,  these  films  are 
on  the  National  Film  Registry  and  will  be  preserved  for  future  gen- 
erations. However,  more  than  half  of  the  feature  films  made  in  this 
country  before  1951  have  literally  vanished  and  many  more  recent 
films  are  deteriorating  quickly. 

Congress  first  enacted  the  Film  Preservation  Act  in  1988,  under 
the  sponsorship  of  Representative  Bob  Mrazek  of  New  York,  after 
achieving  a  compromise  between  proponents  and  opponents  of 
moral  rights  for  filmmakers.  The  act  created  a  National  Film  Pres- 
ervation Board  to  assist  the  Librarian  of  Congress  in  the  selection 
of  films  that  have  particular  cultural,  historic,  or  aesthetic  signifi- 
cance. Under  the  law,  the  Librarian  selects  up  to  25  films  each 
year  for  placement  on  a  national  registry.  The  Librarian  then  ob- 

(315) 

321 

62-146  0-93-11 


316 


tains  an  archival  copy  of  each  film  on  the  registry  and  places  it  in 
a  special  collection  in  the  Library  of  Congress.  The  Librarian  has 
already  named  50  films  to  the  registry  ana  the  Board  will  meet  to- 
morrow to  recommend  an  additional  25  films. 

The  National  Film  Preservation  Act,  contained  in  title  III  of  the 
Copyright  Amendments  Act  of  1991,  would  assure  that  the  Library 
of  Congress  and  the  National  Film  Preservation  Board  can  con- 
tinue the  preservation  and  restoration  of  America  films  for  6  more 
years. 

The  proposed  legislation  would  advance  the  goals  of  the  1988  act: 
The  promotion  of  film  as  an  art  form  and  the  increased  public 
awareness  of  the  need  to  preserve  our  Nation's  motion  pictures. 
However,  the  proposal,  as  recommended  by  the  Library  of  Con- 
gress, would  place  a  new  emphasis  on  film  preservation.  Con- 
versely, it  would  not  require  the  Librarian  or  the  National  Film 
Preservation  Board  to  resolve  the  more  intractable  questions  of  la- 
beling and  moral  rights  that  were  contained  in  the  original  1988 
legislation. 

I  would  like  to  commend  the  Librarian  and  the  National  Film 
Preservation  Board  for  their  superb  work  implementing  the  Na- 
tional Film  Preservation  Act.  The  act  was  born  in  controversy.  Yet, 
today  the  Board  and  representatives  from  throughout  the  film  in- 
dustry stand  virtually  united  in  support  of  the  proposed  reauthor- 
ization as  well  as  the  Librarian  and  the  Board's  efforts  to  promote 
film  preservation.  At  least  I  think  that  is  the  case. 

I  understand  there  are  strong  supporters  and  opponents  of  moral 
rights  and  film  labeling  in  the  film  community  and  the  American 
public.  While  these  issues  are  not  the  subject  of  today's  hearing,  we 
will  consider  the  important  questions  of  the  rights  of  filmmakers 
in  a  separate  hearing.  It  is  my  hope  that  we  can  promptly  pass  the 
proposed  legislation  to  assure  the  uninterrupted  preservation  of  our 
many  valued  films. 

Does  the  gentleman  from  Oklahoma  have  an  opening  statement? 

Mr.  Synar.  Yes,  Mr.  Chairman. 

Mr.  HUGHES.  The  gentleman  is  recognized. 

Mr.  Synak.  Thank  you,  Mr.  Chairman.  First,  I  am  pleased  that 
the  Film  Preservation  Act  has  fulfilled  its  primary  goal  of  preserv- 
ing a  variety  of  films  that  reflect  this  country's  cultural,  artistic, 
and  significant  works  since  the  development  of  motion  pictures.  I 
am  also  pleased  that  this  subcommittee  today  has  a  chance  this 
time  around  to  fully  consider  the  act  and  its  provisions.  Now,  the 
act  clearly  impacts  the  copyright  community  and  should  be  consid- 
ered in  that  light. 

Just  as  old  and  aging  books  are  preserved  and  protected  by  the 
Library  of  Congress,  copyrighted  film  works  also  deserve  that  pro- 
tection and  preservation  for  future  generations.  And,  while  I  appre- 
ciate the  increased  private  efforts  in  «um  preservation,  I  believe  it 
is  essential  to  maintain  a  government  role  in  the  film  preservation, 
just  as  paintings  are  preserved  by  our  national  museums. 

Given  the  controversy  that  has  accompanied  the  passage  of  this 
act,  I  would  like  to  commend  Dr.  Billington  for  his  excellent  admin- 
istration and  his  approach  to  this  labeling  issue  and  its  require- 
ments. I  agree  that  the  Librarian  of  Congress  should  not  be  in  the 
position  of  administrating  provisions  which  are  not  only  subject  to 
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differing  interpretations  but  are  also  better  left  up  to  private  par- 
ties. And  the  chairman  I  think  is  correct  in  moving  this  bill  without 
the  labeling  requirement. 

Having  been  actively  involved  in  this  hearing  process  since  the 
last  Congress  on  the  issue  of  moral  rights — in  this  subcommittee — 
I  believe  there  has  been  opportunity  for  all  parties  to  state  their 
case.  And  if,  as  you  have  stated,  Mr.  Chairman,  there  may  be  addi- 
tional hearings,  I  would  like  to  be  convinced  that  drastic  changes 
need  to  be  taking  place,  that  have  changed  since  last  year,  in  order 
to  justify  a  new  position  on  my  part  on  the  issue  of  moral  rights. 
If  you  decide  to  do  that,  I  look  forward  to  those  hearings. 

I  appreciate  what  we  are  doing  here  today,  and  I  think  they  are 
very  timely. 

Mr.  HUGHES.  Thank  the  gentleman.  The  gentleman  from  Illinois. 
Mr.  Sangmeister.  No  opening  statement,  Mr.  Chairman. 
Mr.  HUGHES.  I  thank  the  gentleman. 

I  would  like  to  introduce  our  first  panel  of  distinguished  wit- 
nesses this  morning,  the  Librarian  of  Congress,  Dr.  James 
Billington,  and  Mrs.  Fay  Kanin,  th^»  Chairperson  of  the  National 
Film  Preservation  Board.  You  may  come  forward,  please,  if  you 
would  at  this  time. 

Dr.  Billington  has  served  as  the  Librarian  of  Congress  since 
1987.  He  is  himself  a  renowned  author  and  historian,  as  well  as 
an  educator  and  proven  administrator.  He  is  accompanied  today  by 
Eric  Schwartz  of  the  Copyright  L  ffice,  who  has  worked  with  the  Li- 
brarian on  the  implementation  of  the  National  Film  Preservation 
Act. 

Fay  Kanin  is  an  award-winning  writer  and  producer  of  film  and 
theatrical  works  for  screen,  stage,  and  television.  She  is  past  presi- 
dent of  the  Academy  of  Motion  Picture  Arts  and  Sciences,  and  is 
currently  serving  as  its  secretary  and  representative  on  the  Na- 
tional Film  Preservation  Board.  The  Board  is  fortunate  to  have  in 
its  chairperson  a  woman  of  enormous  talent  who  commands  respect 
throughout  the  film  industry  and  the  country. 

Mrs.  Kanin,  we  very  much  appreciate  your  service  on  the  Board 
and  your  testimony  here  today. 

Both  your  statements  will  be  made  a  part  of  the  record  in  full. 
We  hope  you  can  summarize  for  us,  so  we  can  go  right  to  questions. 

Dr.  Billington,  welcome. 

STATEMENT  OF  JAMES  BILLINGTON,  PH.D.,  THE  LIBRARIAN  OF 
CONGRESS,  ACCOMPANIED  BY  ERIC  SCHWARTZ,  POLICY  PLAN- 
NING ADVISER  TO  THE  REGISTER  OF  COPYRIGHTS,  AND  COUN- 
SEL, NATIONAL  FILM  PRESERVATION  BOARD,  AND  DR,  PAT 
LOUGHNEY,  CURATOR  OF  FILM  PROGRAMS 

Dr.  BILLINGTON.  Thank  you,  Mr.  Chairman,  and  members  of  the 
subcommittee.  I  appreciate  the  opportunity  to  appear  here  today  to 
speak  to  the  reauthorization  of  the  National  Film  Preservation  Act. 
I  am  accompanied  by  Mrs.  Kanin,  who  as  you  indicated,  represents 
the  Academy  of  Motion  Picture  Arts  and  Sciences  as  well  as  serv- 
ing as  chairman  of  the  National  Film  Preservation  Board,  and  Eric 
Schwartz,  to  my  right.  Policy  Planning  Adviser  to  the  Register  of 
Copyrights  and  counsel  to  the  Board. 
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And  I  would  like  to  begin  by  especially  thanking  Mrs.  Kanin  for 
all  of  her  contributions  during  the  past  2V2  year.  She  has  steered 
the  Board  successfully  through  some  difficult  decisions,  specifically 
the  labeling  guidelines,  due  to  a  large  extent  to  the  trust  that  the 
Board  has  in  her  and  to  her  impartial  and  excellent  judgment. 

We  also  appreciate  this  subcommittee's  support  of  the  reauthor- 
ization of  the  National  Film  Preservation  Act  of  1988,  as  provided 
for  in  title  III  of  the  Copyright  Amendment  Act,  H.R.  2372.  This 
reauthorization  will  enable  the  Library  of  Congress  and  the  Board 
to  focus  our  efforts  on  film  preservation  for  an  additional  6  years. 

When  Congress  enacted  the  National  Film  Preservation  Act  of 
1988,  Mr.  Chairman,  the  Library  was  selected  to  administer  the 
act.  The  Library  of  Congress  is  the  repository  of  the  largest  film 
and  television  collection  in  the  world,  and  therefore  I  think,  the 
National  Film  Registry  collection  is  appropriately  housed  in  the 
Congress*  Library.  And  I  think  Congress  deserves  real  gratitude 
from  the  Nation  and  from  the  broader  creative  community  every- 
where for  supporting  *he  preservation  of  the  Nation's  film  legacy. 
We  at  the  Library  are  very  grateful  for  the  opportunity  to  admin- 
ister this  act  these  past  2V2  years. 

Now,  since  the  enactment  of  the  1988  act,  we  have  worked  close- 
ly with  the  National  Film  Preservation  Board,  soliciting  members' 
views,  on  all  of  our  formal  and  informal  policy  decisions.  The  reau- 
thorization bill  before  you  represents  the  Board's  best  thinking  of 
what  course  the  National  Film  Preservation  Act  should  take. 

Congress  mandated  the  Board  to  achieve  two  goals:  To  promote 
film  as  an  art  form  and  to  increase  the  public  awareness  of  the 
need  to  preserve  motion  pictures.  The  selection  of  the  first  50  films 
has  generated  a  considerable  amount  of  public  attention  in  the~x 
important  areas.  It  has  increased  recognition  of  film  as  an  Amer- 
ican art  form,  if  you  can  judge  from  the  reactions  we  have  received 
from  the  public,  film  critics,  and  the  popular  press  in  nominating 
films  and  in  reporting  on  the  film  titles  selected. 

Motion  pictures  represent  an  art  form  that  has  been  specially  de- 
veloped and  promoted  in  the  United  States.  We  have  encouraged 
public  nominations  and  debate  on  the  titles  selected,  thereby  in- 
creasing the  public's  awareness  of  the  outstanding  films  that  Amer- 
ica has  created  as  well  as  encouraging  scholarly  debates  on  the  im- 
portance of  our  cultural  film  heritage. 

The  film  selections  have  also  focused  attention  on  the  importance 
of  film  preservation.  As  the  chairman  indicated,  more  than  one-half 
of  all  the  films  produced  before  1951  have  been  lost  forever,  includ- 
ing 80  percent  of  all  silent  films.  There  are  at  least  200  million  feet 
of  nitrate  film  in  film  archives  that  have  still  not  been  preserved 
and  an  additional,  perhaps  almost  equal  if  not  fully  known  amount, 
of  deteriorating  film  still  in  private  American  hands.  This  sobering 
situation  gave  rise  to  the  original  bill  and  is  fully  represented  in 
the  findings  of  your  bill  for  reauthorization. 

Now,  the  proolem  of  preservation  has  many  facets — e.g.  the  dis- 
integration of  older  nitrate-based  films  created  before  1951,  and  the 
fading  of  color  prints  produced  as  recently  as  a  decade  ago.  We 
need  to  work  actively  to  save  films;  right  now  our  preservation  ef- 
forts cannot  keep  up  with  the  deterioration  of  the  remaining  collec- 
tions of  which  we  are  aware.  Every  day  we  lose  part  of  our  Amer- 
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ican  film  heritage.  Clearly,  more  attention  must  be  focused  on  the 
importance  of  preserving  and  restoring  the  remaining  films  which 
are  threatened  by  extinction  because  of  their  fragile  state. 

The  selection  of  film  titles  every  year  that  are  themselves  in  need 
of  preservation  assures  that  these  key  national  treasures  will  be 
available  to  generations  to  come.  The  films  selected  by  m^  for  the 
National  Film  Registry  are  solicited  as  gifts  for  preservation  in  a 
special  collection  in  the  Library  of  Congress'  film  collection.  After 
each  of  the  films  has  been  selected,  Library  motion  picture  preser- 
vation experts  begin  the  detective  work  necessary  to  find  the  best 
surviving  materials  for  each  film  title.  We  have  been  encouraged  by 
the  generosity  of  film  owners  in  supplying  us  with  archival  quality 
materials  for  the  films  chosen  so  far. 

The  removal  of  the  controversial  film  labeling  guidelines  from 
our  projected  future  activities  will  allow  us  to  concentrate  on  film 
preservation,  something  that  a  newly  reauthorized  Film  Preserva- 
tion Board  will  be  uniquely  qualified  to  carry  out.  Let  me  briefly 
explain  why. 

Film  preservation  is  accomplished  in  this  country  by  many  large 
and  small  archives,  private  and  public,  in  order  to  preserve  the  na- 
tional film  heritage,  which  is,  after  all,  America's  collective  memory 
on  film,  and  much  of  our  collective  memory  of  this  century,  in  par- 
ticular. 

The  Library  of  Congress,  with  the  support  of  Congress,  is  respon- 
sible for  about  one-half  of  film  preservation  efforts  in  this  country. 
The  Board  has  already  proved  itself  as  a  unique  body  whose  distin- 
guished members  can  work  in  cooperation  with  the  other  major  ar- 
chives to  bring  both  public  and  private  sector  activities  into  a  co- 
ordinated focus  on  this  massive  problem  of  preservation. 

The  Library  of  Congress,  in  concert  with  the  National  Film  Pres- 
ervation Board,  is  able  to  communicate  directly  to  Congress  on  film 
preservation  activities  currently  underway  and  on  the  future  re- 
quirements necessary  to  salvage  our  American  film  heritage.  This 
can  help  strengthen  the  existing  activities  of  all  film  archives  in 
the  United  States. 

H.R.  2372,  as  introduced,  calls  for  a  comprehensive  study  of  the 
Nation's  current  film  preservation  activities  as  well  as  a  look  at 
other  important  issues,  such  as  the  dissemination  of  films  for  use 
in  education.  The  bill,  if  enacted,  will  continue  the  activities  of  the 
Board  through  September  1997,  allowing  the  Library  of  Congress 
and  the  Board  to  focus  on  film  preservation  while  continuing  the 
stress  on  film  as  an  American  art  form  by  selecting  and  collecting 
films  that  are  culturally,  historically,  and  aesthetically  significant. 

The  legislation  also  authorizes  a  more  broadly  representative 
Board  by  adding  important  film  constituencies — a  cinematog- 
raph er,  a  representative  of  theater  owners,  a  film  archivist,  and 
one  at-large  member.  The  legislation  deletes  the  current  require- 
ment that  the  films  be  feature  length  and  have  been  theatrically 
released.  This  will  allow  us  to  select  significant  films  which  may 
be  less  commercial  in  nature  though  we  believe  equally  deserving 
of  preservation  and  public  note. 

Films  selected  for  the  National  Film  Registry  could  carry  a  seal 
of  the  Library  of  Congress  on  those  film  copies  that  are  the  original 
and  complete  copies,  and  that  have  been  preserved  by  the  Library 
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or  by  another  archive  adhering  to  the  Library's  standards.  The  seal 
would  be  authorized  by  the  Library,  but  it  could  also  be  affixed  by 
another  qualifying  film  archive  or  by  the  copyright  owner  on  a  vol- 
untary basis. 

In  order  to  exhibit  or  distribute  any  film  under  copyright  protec- 
tion, however,  only  the  copyright  owner  or  a  licensee  could  grant 
permission  in  accordance  with  Federal  copyright  law.  The  current 
labeling  requirement  for  colorized  or  materially  altered  films  would 
no  longer  apply  to  the  films  in  the  National  Film  Registry. 

H.R.  2372,  as  introduced,  is  supported  by  the  Library  and  by  the 
Copyright  Office,  as  the  Register  Ralph  Oman,  testified  last  week 
before  your  subcommittee.  We  believe  that  the  difficult  issues  of  la- 
beling and  moral  rights  should  be  given  separate  attention  by  Con- 
gress, as  I  gather  they  will  be  considered  in  separate  hearings,  as 
the  chairman  indicated. 

The  Copyright  Office  is  ready  to  provide  whatever  assistance  you 
need  on  this  important  issue  to  follow  up  on  the  year-long  study 
it  completed  in  1989  for  this  subcommittee  on  moral  rights  in  the 
motion  picture  industry.  Any  reauthorization  of  the  National  Film 
Preservation  Act  that  includes  moral  rights  or  labeling  would  be 
troubling  to  me  if  it  continues  to  require  that  the  Library  of  Con- 
gress enforce  these  provisions  in  any  watchdog  function.  It  is  not 
useful  for  the  Library  to  use  its  resources  to  try  to  perfect  or  ad- 
minister a  labeling  system.  This  seems  inappropriate  for  the  Na- 
tion's Library.  The  Library  which  should  be  charged  with  securing 
original  copies  of  important  films  against  which  others  can  judge 
alterations,  preserving  them  and  promoting  them  as  an  American 
art  form. 

If  Congress  decides  to  create  a  labeling  system,  individual  par- 
ties, such  as  the  creative  artists  who  have  rights  in  the  system, 
should  be  charged  with  protecting  and  enforcing  those  rights  in  the 
courts. 

Finally,  I  would  note  that  labeling  films  that  are  altered  does  not 
protect  or  preserve  the  original  film  material.  Only  film  preserva- 
tion activities  can  do  this. 

I  appreciate  very  much  the  consideration  given  by  this  sub- 
committee to  this  issue.  I  am  confident  that,  if  enacted,  H.R.  2372 
will  allow  the  Film  Board  to  focus  on  the  enrichment  of  America's 
film  heritage  with  the  full  support  of  the  organizations  currently  on 
the  Board  and  the  very  effective  leadership  that  Mrs.  Kanin  has  al- 
ready given  it. 

We  will  be  very  happy  to  answer  any  questions  you  might  have, 
Mr.  Chairman. 
Mr.  Synar  [presiding].  Thank  you  Dr.  Billington. 
[The  prepared  statement  of  Dr.  Billington  follows:] 
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STATEMENT  OF  JAMES  H.  BILLINGTOh 
LIBRARIAN  OF  CONGRESS 

Subcoonittee  on  Intellectual  Property  and 
Judicial  Administration 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 


Mr.  Chairman  and  members  of  the  Subcommittee,  I  appreciate 
the  opportunity  to  appear  here  today  to  speak  to  the 
reauthorization  of  the  National  Film  Preservation  Act. 

In  1988,  Congress  enacted  the  National  Film  Preservation  Act 
of  1988  (Pub.L.  100-446)  as  an  amendment  to  the  Department  of 
Interior  and  Related  Agencies  Appropriations  Act,  FY  1989.  The 
Library  of  Congress  was  selected  by  Congress  to  administer  the 
Act.    The  provisions  of  the  National  Film  Preservation  Act  expire 
on  September  27,  1991,  unless  reauthorized  by  Congress. 

The  Library  of  Congress,  as  the  repository  of  the  largest 
film  and  television  collection  in  the  world,  is  very  grateful  to 
Congress  for  allowing  us  the  opportunity  to  administer  this  Act 
these  past  two  and  half  years.    The  Library  has  worked  closely 
with  the  National  Film  Preservation  Board,  soliciting  their  views 
in  all  of  our  formal  and  informal  decision-making  in  order  to 
represent  effectively  the  consensus  of  the  Board,  wherever 
possible.    Over  the  course  of  the  last  year,  my  colleagues  and  I 
have  participated  actively  in  the  Board's  deliberations  on  its 
future  and  on  a  reauthorization  of  the  National  Film  Preservation 
Act,  which  is  now  contained  in  Title  III  of  H.R.  2372. 

The  Board  has  attempted  to  achieve  dual  goals  --  to  promote 
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film  as  an  arc  form  and  to  Increase  the  public  awareness  o:  the 
need  to  preserve  motion  pictures.    The  Library  of  Congress  < 
lcself  does  over  one-half  of  the  film  preservation  of  this 
nation.    Our  collections  are  unequaled.    The  Library  of  Congress 
Is  able  to  set  an  example  In  film  preservation  and  to  give 
national  leadership.    A  reauthorization  of  the  Act,  with  a  focus 
on  preservation,  will  allow  the  Board  and  the  Library  to  work 
towards  the  coordination  of  activities  In  both  the  private  and 
public  sectors  In  ways  that  will  make  significant  Improvements  In 
our  efforts  and  those  of  other  large  and  small  archives  In  this 
country.     Members  of  the  Board  can  provide  further  leadership 
with  their  own  constituency,  In  developing  a  national  film 
preservation  plan. 

The  National  Film  Preservation  Act  of  198$  --  Background 

The  National  Film  Preservation  Act  of  1988  established  a  13- 
member  National  Film  Preservation  Board  within  the  Library  of 
Congress.     In  accordance  with  the  provisions  of  the  Act,  I 
appointed  one  member  from  each  of  the  organizations  that 
submitted  nominations  to  me.    The  National  Film  Preservation 
Board  held  Its  first  meeting  on  January  23,  1989,  In  the  Library 
of  Congress,      X  appointed  Fay  Kanln,  representing  the  Academy  of 
Motion  Picture  Arts  and  Sciences,  as  the  Chair  of  the  Board. 

The  Board's  primary  activity  each  year  has  been  the 
selection  of  twenty- five  films  for  Inclusion  In  the  National  Film 
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Registry.     Films  are  eligible  for  selection  if  they  are  over  10 
years  old  and  are  of  cultural,  historical,  or  aesthetic 
significance.     In  accordance  with  the  mandate  of  the  Act,  and 
with  advice  from  the  Board,  I  established  guidelines  and  criteria 
for  the  selection  of  films  for  the  National  Film  Registry.  These 
guidelines  were  first  submitted  to  the  Board  and  then  to  the 
public  for  comments  and  were  published  in  the  Federal  Register 
(55  Fed  Reg  32566,  August  9,  1990). 

The  films  selected  are  placed  in  the  National  Film  Registry 
in  the  Library  of  Congress.     To  date,  50  films  have  been  selected 
for  inclusion  in  the  National  Film  Registry.     The  Board  will  meet 
tomorrow  to  discuss  the  1991  nominations.     I  will  announce  our 
final  selections  in  September. 

The  selection  of  the  first  50  film  titles  has  generated  a 
considerable  amount  of  public  attention  in  two  important  areas. 
First,  it  has  increased  recognition  of  film  as  an  American  art 
form.     The  reaction  from  the  public,  film  critics  and  the  popular 
press  has  been  enormously  encouraging.     We  have  opened  a  flood- 
gate of  debate  with  the  selection  of  each  film  title,  thereby 
increasing  the  film  literacy  of  the  public  and  stimulating 
scholarly  debates  on  the  importance  of  cultural  film  heritage  to 
American  history. 

Second,  the  film  selections  have  focused  attention  on  the 
importance  of  film  preservation.    Over  one -half  of  the  films 
produced  before  1951  have  been  lost  forever,   including  80  percent 
of  the  silent  films.    These  important  and  sobering  statistics  are 
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represented  In  the  findings  of  your  bill. 

The  preservation  problem  his  multiple  facets  «-  e.g.  the 
disintegration  of  older  nitrate-based  films,  created  before 
1951;  and  the  fading  of  color  even  from  prints  made  a  decade  ago. 
We  need  to  work  actively  to  save  films;  right  now  we  are  barely 
treading  water  in  order  to  save  the  remaining  collections  of 
which  we  are  aware.     Every  day  we  lose  more  films.     Clearly  more 
attention  must  be  focused  on  the  Importance  of  preserving  and 
restoring  the  remaining  films  which  are  threatened  by  extinction 
because  of  their  fragile  state.     The  selection  of  film  titles 
every  year,  many  in  need  of  preservation,  assures  that  these,  at 
least,  will  be  available  to  generations  to  come. 

The  films  selected  by  me  for  the  National  Film  Registry  are 
solicited  as  gifts  for  preservation  in  a  special  collection  in 
the  Library's  film  collection.    After  each  of  the  films  has  been 
selected,  Library  motion  picture  preservation  experts  begin  the 
detective  work  necessary  to  find  the  best  surviving  materials  for 
each  film  title.     We  have  been  encouraged  by  the  generosity  of 
film  owners  in  supplying  us  with  archival  quality  materials  for 
the  films  selected.     We  have  not  always  been  able  to  get  "pre- 
print mater ials"  because  these  are  enormously  expensive. 
However,  film  owners  have  donated  copies  of  archival  quality 
prints  and  in  ma../  cases  they  have  made  new  prints  for  us.  The 
Library  is  especially  grateful  to  the  Motion  Picture  Association 
of  America  and  it  members,  and  to  the  various  small  collectors 
and  copyright  owners  who  have  worked  with  us  to  enable  us  to 
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obtain  copies  of  each  of  the  films.     It  is  for  this  reason  that  I 
believe  we  should  limit  the  number  of  films  selected  each  year  to 
a  reasonable  number.    Although  public  policy  might  suggest  the 
need  to  increase  the  number  of  films  chosen  for  the  National  Film 
Registry,  our  ability  to  obtain  copies  by  gift  will  diminish  if 
we  raise  the  ceiling  too  high. 

In  addition  to  selecting  and  collecting  copies  of  films,  the 
present  Act  requires  me  to  administer  a  controversial  film 
labeling  system.     All  copies  of  selected  films  that  are  colorized 
or  otherwise  materially  altered,  must  be  labeled  in  accordance 
with  section  4  of  the  Act.     Films  so  selected  for  inclusion  in 
the  Film  Registry  may  carry  a  seal  of  the  Library  of  Congress 
only  if  they  are  not  colorized  or  materially  altered.     The  bill 
provides  enforcement  provisions  to  prevent  misuse  of  the  seal  and 
to  ensure  proper  labeling  when  required. 

Although  opposed  by  copyright  owners,  the  Act  has  worked 
fairly  well  for  the  labeling  of  colorized  films,  and  there  has 
been  no  disagreement  about  the  application  of  the  label  in  these 
cases.     However,  the  labeling  requirements  with  regard  to 
material  alterations  other  then  colorization  have  generated  a 
great  deal  of  disagreement  in  Congress,   in  the  industry,  and 
among  the  Board  members. 

The  disagreement  has  focused  primarily  on  the  interpretation 
of  congressional  intent  over  the  definition  of  "material 
alteration"  contained  in  section  11  of  the  Act.     Some  argue  that 
this  term  should  be  read  broadly  to  require  labeling  of  Registry 
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films  In  all  cases  where  a  film  Is  altered  for  Che  purposes  of 
distribution  for  television  or  for  vldeocassettes . 

Others  argue  that  the  language  In  the  definition  was  meant 
to  exempt  most  current  practices  from  the  labeling  requirements 
because  they  are  considered  the  "reasonable  requirements"  of 
distributing  a  work.     I  was  charged  with  Issuing  final  labeling 
guidelines,  but  this  task  was  quite  difficult  because  of  the 
paucity  of  legislative  history. 

In  November  1989,  after  communicating  with  film  owners, 
distributors,  broadcasters  and  creative  artists,  I  proposed  film 
labeling  guidelines  and  published  them  In  the  Federal  Register 
(54  Fed  Reg  49310,  November  30,  1990).    The  proposed  guidelines 
elicited  eleven  public  comments.     In  response  to  the  comments,  I 
made  some  changes  and  Issued  final  labeling  guidelines  (published 
In  55  Fed  Reg  32567,  August  9,  1990). 

The  published  guidelines  went  Into  effect  on  September  24, 
1990,  for  the  first  25  films  and  on  February  7,  1991,  for  the 
second  25  films  (35  Fed  Reg  52844,  December  24,  1990).  The 
guidelines  are  to  be  used  by  film  owners,  distributors, 
exhibitors,  and  broadcasters  In  determining  when  a  version  of 
one  of  the  films  selected  for  Inclusion  in  the  National  Film 
Registry,  which  Is  in  their  possession,  has  been  colorized  or 
otherwise  materially  altered  and  therefore  must  carry  tie 
required  label. 

Moreover,  these  regulations  are  to  be  used  for  placement  on 
a  designated  film  of  the  seal  of  Kie  N«.»"lon,-»l  Film  Registry. 
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The  guidelines  expire  when  the  Act  expires  in  September  1991.  We 
have  administered  these  labeling  guidelines  as  fairly  as 
possible.     The  Library  should  not,  however,  be  put  in  a  position 
in  the  future  to  continue  administering  these  or  other  labeling 
guidelines.     If  Congress  mandates  the  labeling  of  films,  I 
believe  that  it  would  be  more  appropriate  to  leave  the 
enforcement  of  labeling  or  moral  rights  to  the  individual  parties 
and  the  courts  rather  than  an  agency  of  the  federal  government. 

Reauthorization  of  the  National  Film  Preservation  Act 

I  would  like  to  continue  the  work  of  the  Board  in  the  areas 
where  we  have  reached  common  ground  and  which  furthers  the 
Library's  mission       film  preservation.     It  is  my  view  that  any 
reauthorization  should  separate  the  issues  of  the  physical 
preservation  of  film  from  the  moral  rights  and  labeling  issues. 
These  latter  issues  would  require  extensive  study  by  tnis 
subcommittee  should  you  decide  to  consider  these  important 
issues.     We  have  learned  some  valuable  lessons  during  the  past 
two  and  half  years  about  the  difficulties  of  creating  and 
enforcing  a  labeling  system        and  such  a  system  needs  further 
attention  by  the  committees  vhose  jurisdiction  includes  copyright 
matters.     Any  such  consideration  could  begin  with  the  Copyright 
Office's  1989  study  on  moral  rights  in  the  motion  picture 
\  industry  conducted  for  this  subcommittee . 

Before  you  consider  any  film  labeling  system,  you  should 
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carefully  balance  Che  rights  of  copyright  owners  to  freely 
disseminate  their  works,  against  the  rights  of  the  creative 
artists  who  feel  harmed  by  the  dissemination  of  works  that  have 
been  altered  without  their  consent.     There  are  really  two 
approaches  to  a  film  labeling  system.     One  type  of  system  would 
require  the  labeling  of  films  in  order  to  educate  the  public  and 
inform  consumers  on  changes  made  during  the  transfer  of  films  to 
different  mediums  for  viewing.     The  other  system  would  establish 
rights  in  individual  creative  artists  under  a  moral  rights  regime 
in  order  to  prevent  potential  harm  to  the  reputations  of  certain 
creators  of  films.     The  two  systems  have  different  goals;  those 
goals  should  be  carefully  defined  before  any  labeling  system  is 
created.     In  addition,  any  system  must  contain  clear  definitions 
as  to  what  alterations  fall  under  the  labeling  system  this 
lack  of  clarity  was  the  major  difficulty  I  encountered  in 
administering  the  current  labeling  system.     Finally,  there  is 
some  question  whether  any  system  which  requires  the  labeling  of 
copies  of  films,   including  videotape  copies,  will  act  to  protect 
the  preservation  of  films.     It  is  for  these  reasons  that  the 
library  of  Congress  and  the  Board  suggest  a  separation  of  these 
issues.     The  physical  preservation  of  films  for  cultural  and 
historic  purposes  is  a  most  desirable  goal  and  one  we  should 
actively  pursue. 

I  believe  that  H.R.  2372  will  help  consolidate  the  nation's 
preservation  efforts  and  will  provide  the  forum  to  develop  a 
national  film  preservation  plan  in  conjunction  with  the  other 
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major  film  archives,  Including  the  private  and  public  sector. 
There  Is  much  to  ba  done  just  to  preserve  and  restore  our 
national  film  heritage.     This  can  be  accomplished  with  a 
reauthorized  and  refocusad  National  Film  Preservation  Board  as 
provided  for  In  H.R.  2372. 

H.R.  2372,  as  Introduced  would  continue  the  activities  of 
the  Library  and  the  Board  through  September  1997.    Under  the 
provisions  of  the  bill,  the  main  focus  of  th«  Act  would  shift  to 
the  development  of  a  comprehensive  national  film  preservation 
program.    The  Library  and  tha  Board,  In  conjunction  with  the 
other  major  film  archives,  would  focus  on  the  coordination  of 
national  film  preservation  efforts  --  assuring  that  public  and 
private  sector  activities  are  complementary.    Moreover,  the  Board 
cen  generate  public  awareness  of  and  support  for  these 
activities. 

Four  new  members  would  be  added  to  the  existing  13 "member 
Board  --a  cinema tographer ,  a  representative  of  the  theater 
owners,  a  film  archivist,  and  an  at- large  member.    The  Librarian 
of  Congress,  in  consultation  with  the  Board,  would  continue  to 
select  films  for  the  National  Film  Registry.    One  copy  of  each 
film  selected  would  be  preserved  "in  archival  quality"  by  the 
Library  of  Congress  for  the  National  Film  Registry  Collection. 

Films  would  continue  to  ba  selected  on  the  basis  of  their 
historical,  cultural  and  aesthetic  importance,  keeping  the 
requirement  that  the  film  be  at  least  10  years  old,  but  dropping 
^he  requirement  that  the  film  be  feature  length  and  have  had  a 
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theatrical  release  in  order  to  be  included.    This  will  allow  us 
to  select  more  films  that  are  culturally,  historically,  and 
aesthetically  significant,  but  which  were  less  commercial  in 
nature  but  equally  deserving  of  preservation,  e.g.  shorts, 
cartoons ,  documentaries ,  etc . 

Films  selected  for  the  National  Film  Registry  could  carry  a 
seal  of  the  Library  of  Congress  on  those  film  copies  that  are  the 
original  and  complete  copies  and  that  have  been  preserved  by  the 
Library  or  by  another  archive  adhering  to  the  Library's 
preservation  standards.    The  seal  would  be  voluntarily  affixed  by 
the  Library,  another  qualifying  film  archive  or  the  copyright 
owner.    However,  in  order  to  exhibit  or  distribute  any  film  under 
copyright  protection,  only  the  copyright  owner  or  a  licensee 
could  grant  permission  in  accordance  with  federal  copyright  law. 

The  current  labeling  requirements,  for  colorized  or 
materially  altered  films,  would  no  longer  apply  to  films  in  the 
National  Film  Registry.    The  Library  and  the  Board  would  conduct 
a  major  study  for  Congress  on  the  current  status  of  film 
preservation  activities  in  the  United  States,  in  conjunction  with 
other  film  archives.    We  would  also  look  at  Issues  dealing  with 
the  dissemination  of  older  audiovisual  works  -  -  some  still  in 
their  term  of  copyright  protection,  and  others  in  the  public 
domain . 

H.R.  2372,  as  introduced  is  fully  supported  by  the  Library 
of  Congress  and  by  the  Copyright  Office,  as  Ralph  Oman  testified 
last  week  before  your  subcommittee. 
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Ve  believe  that  the  difficult  Issues  of  labeling  and  moral 
rights,  If  you  wish  to  consider  them,  should  be  given  separate 
attention  by  Congress.    The  Copyright  Office  Is  ready  to  provide 
whatever  assistance  you  need  on  this  Important  Issue  to  follow-up 
on  the  year- long  study  It  completed  In  1989  for  this  subcommittee 
on  moral  rights  In  the  motion  picture  Industry. 

Any  reauthorization  of  the  National  Film  Preservation  Act 
that  Includes  moral  rights  or  labeling  would  be  especially 
troubling  to  me  If  It  continues  to  require  that  the  Library  of 
Congress  enforce  these  provisions  In  any  watchdog  function.  It 
Is  not  useful  for  die  Library  of  Congress  to  use  its  resources  to 
try  to  perfect  or  administer  a  lebellng  system.    That  Is  not 
approprlete  for  the  nation's  library.    The  Library  should  be 
charged  with  securing  original  copies  of  Important  films  against 
which  others  cen  judge  elteretlons,  preserving  films,  and 
promoting  film  as  an  American  art  form.     If  Congress  decides  to 
create  e  labeling  system,  Individual  parties,  such  as  the 
creetlve  artists  who  have  rights  In  the  system,  should  be  charged 
with  protecting  and  enforcing  those  rights  in  the  courts. 

I  appraclete  the  consideration  given  to  this  issue  by  this 
subcommittee.     I  am  confident  that  if  enacted,  H.R.  2372  will 
allow  the  Film  Board  to  focus  on  the  enrichment  of  America's  film 
heritage  with  the  full  support. of  the  organizations  currently  on 
the  Board. 

I  look  forward  to  working  with  this  subcommittee  on  this 
legislation  to  assure  that  ve  develop  a  comprehensive  film 
preservation  plan  to  protect  our  national  film  heritage. 
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Mr.  Synar.  Ms.  Kanin. 

STATEMENT  OF  FAY  KANIN,  CHAIRPERSON,  NATIONAL  FILM 
PRESERVATION  BOARD,  AND  SECRETARY  AND  PAST  PRESI- 
DENT, ACADEMY  OF  MOTION  PICTURE  ARTS  AND  SCIENCES, 
SANTA  MONICA,  CA 

Mrs.  KANIN.  Yes.  Mr.  Synar,  and  members  of  the  subcommittee, 
as  has  been  noted,  I  am  Fay  Kanin,  Chair  of  the  National  Film 
Preservation  Board.  As  a  Board  member,  I  represent  the  Academy 
of  Motion  Picture  Arts  of  Sciences,  having  served  as  its  president 
for  4  years. 

I  thank  Chairman  Hughes  and  all  of  you  for  the  opportunity  to 
appear  at  this  hearing  to  voice  my  support  for  your  efforts  and  for 
the  bill  that  you  and  your  colleague,  Mr.  Moorhead,  have  intro- 
duced to  reauthorize  the  National  Film  Preservation  Act  of  1988  for 
an  additional  6  years. 

As  a  screenwriter  and  a  member  of  the  film  community,  I  must 
express  the  pride  that  I  and  many  of  my  colleagues  felt  in  1988 
when  our  Government  officially  recognized  motion  pictures  as  "an 
indigenous  and  significant  American  art  form  and  an  enduring  part 
of  our  Nation's  historical  and  cultural  heritage." 

Dr.  Billington  has  already  testified  to  the  Library's  views  on  the 
proposed  legislation  and  the  improvements  that  it  would  make  over 
the  current  law.  Though  the  Board  itself  is  a  diverse  group  rep- 
resenting many  shades  of  opinion,  the  area  of  common  ground  in 
which  we  all  share  equal  concern,  film  preservation  is  the  one  that 
you  have  addressed  in  the  reauthorization  bill. 

In  the  time  that  it  has  been  my  privilege  to  serve  as  chair,  one 
of  the  signal  pleasures  has  been  to  work  with  the  eminent  and  eru- 
dite gentleman  with  whom  I  share  this  table,  at  my  right  here.  My 
function  today  is  to  acquaint  you  with  some  of  the  activities  and 
the  accomplishments  that  have  resulted  from  the  passage  of  this 
landmark  act,  but  I  am  sure  that  the  least  known  but  arguably 
most  significant  is  that  it  has  succeeded  in  turning  Dr.  James 
Billington  into  a  certified  and  passionate  film  buff. 

All  of  us  on  the  Board  have  come  to  that  Elysian  state  out  of  our 
professional  involvement  in  motion  pictures,  but  Dr.  Billington  has 
arrived  there  by  way  of  a  2Vs>-year  journey  with  us  through  lit- 
erally thousands  of  films  proposed,  reviewed,  discussed,  and  nomi- 
nated, with  50  finally  chosen  for  inclusion  in  the  prestigious  Na- 
tional Film  Registry.  And  I  think  it  is  safe  to  say  that  he  is  as 
staunch  an  activist  as  any  of  us  in  the  formidable  task  of  preserv- 
ing the  Nation's  film  heritage. 

All  art  forms  are  buffeted  by  time,  but  ours  has  proved  unexpect- 
edly ephemeral.  Museums  show  us  sculpture  from  15,000  years  ago 
and  beautifully  preserved  books  and  paintings  from  before  the  15th 
century  But,  as  the  chairman  has  stated  earlier,  half— 50  per- 
cent--of  all  the  21,000  feature  films  made  in  this  country  before 
1950  have  been  lost  to  us.  We  preserve  and  treasure  great  works 
of  art,  music,  dance,  opera,  though  only  a  relatively  small  percent- 
age of  the  population  is  exposed  to  any  of  them.  But  hundreds  of 
millions  of  people  the  world  over  know  and  love  our  movies,  have 
been  entertained  by  them,  have  grown  up;  with  them  from  child- 
hood, been  informed,  even  inspired,  by  them,  and  welcomed  them 
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as  an  integral  part  of  their  lives.  Motion  pictures  are  truly  the  peo- 
ple's art  form.  So  it  is  eminently  fitting  that  the  Congress, 
custodians  of  the  public  interest,  recognize  and  address  the  current 
preservation  crisis. 

The  Nation's  film  archives  have  done  a  valiant  job  with  some 
support  from  the  Government,  the  film  community,  and  private  do- 
nations. But  that  mind-boggling  50  percent  statistic  shocks  us  into 
the  realization  of  how  much  more  has  to  be  done  if  we  are  to  beat 
the  clock  and  transfer  millions  of  feet  of  crumbling  nitrate  to  safety 
stock,  as  well  as  deal  with  fading  color  and  the  other  erosions  of 
time. 

To  better  assess  the  needs  of  the  future,  just  let  me  take  a  mo- 
ment to  give  you  a  brief  review  of  the  past.  The  1988  law  charged 
the  National  Film  Preservation  Board  to  advise  and  assist  the  Li- 
brarian of  Congress  in  five  important  areas:  First,  to  select  25  films 
each  year  for  inclusion  into  the  Registry;  second,  to  establish  cri- 
teria for  that  selection;  third,  to  set  up  procedures  which  would  en- 
gage the  general  public  in  the  process;  fourth,  to  secure  archival 
copies  of  the  selected  films  to  be  lodged  in  a  special  collection  at 
the  Library  of  Congress;  and  finally,  to  issue  labeling  guidelines  for 
those  films. 

At  our  earliest  meetings,  we  addressed  those  necessities  and  de- 
veloped a  set  of  procedures  and  criteria  to  use  in  choosing  our  first 
25  films.  Again,  the  act  established  certain  requirements — that  the 
filros  be  chosen  on  the  basis  of  their  historical,  cultural  and  aes- 
thetic importance;  that  a  film  be  at  least  10  years  old,  be  feature 
length  and  have  had  a  theatrical  release.  Our  decision  was  to  inter- 
pret the  act's  criteria  broadly  in  order  to  allow  as  many  films  as 
possible  to  be  eligible  for  consideration.  For  example,  we  read  the 
requirement  "feature  length"  as  varying  with  individual  films  ac- 
cording to  the  meaning  of  the  term  in  the  period  when  that  particu- 
lar film  was  made. 

Since  the  involvement  of  the  public  was  one  of  our  prime  con- 
cerns, we  established  a  timetable  and  procedures  that  would  allow 
for  maximum  public  participation  in  the  nominating  process.  Our 
efforts  were  abundantly  rewarded  by  the  response;  almost  a  thou- 
sand film  titles  were  sent  in  for  nomination  from  States  all  over 
the  Nation.  The  Board  winnowed  through  these,  as  well  as  choice 
of  its  own,  eventually  coming  up  with  50  recommendations.  In  the 
lively  discussion  that  ensued,  each  member  contributed  his  or  her 
particular  knowledge  and  expertise.  In  the  process,  I  think  we 
nelped  the  Librarian  to  make  an  informed  choice  of  the  final  25. 
The  list  was  announced  in  September  1989,  and  received  a  degree 
of  coverage  in  the  Nation's  press,  radio,  and  television  that  ex- 
ceeded even  our  most  optimistic  projection. 

In  1990,  the  selection  process  followed  much  the  same  pattern, 
with  even  more  diversified  nominations  invited  from  many  special- 
ized film  scholars  and  historians.  An  increase  in  the  public's  nomi- 
nations— over  50  percent  more  than  in  the  previous  year — was  a 
gratifying  confirmation  of  the  success  of  the  program. 

The  selection  of  films,  however,  is  just  one  component  of  the 
Board's  work.  Immediately  after  the  announcement  of  each  year's 
films,  the  Librarian  and  his  staff  begin  the  sometimes  difficult  task 
of  contacting  the  copyright  owners  in  order  to  obtain  archival-qual- 
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lty  copies  of  each  film.  In  many  instances,  members  of  the  Board 
have  used  their  not  inconsiderable  clout  to  persuade  a  reluctant 
owner  to  place  these  valuable  materials  at  the  Library  for  safe- 
keeping. As  a  case  in  point,  I  was  able  to  speak  with  Susan  Lloyd 
Hayes,  the  granddaughter  of  Harold  Lloyd,  who  controls  his  foun- 
dation and  his  films,  and  put  her  together  with  Eric  Schwartz  at 
the  Library  Copyright  Office,  the  result  being  that  she  has  agreed 
to  strike  a  new  archival  print  of  "The  Freshman"  at  the  founda- 
tion's expense  and  contribute  it  to  our  preservation  drive. 

Of  the  first  25  films  selected,  the  Librarian  informs  me  that  we 
have  been  promised  or  already  have  in  hand  prints  of  all  but  one 
of  the  films,  and  that  one  is  in  the  works.  And  we  are  well  on  our 
way  to  the  same  remarkable  success  ratio  on  the  1990  selections. 

The  one  area  in  which  there  are  sharply  conflicting  divisions 
among  the  Board  has  been  on  the  labeling  requirements  under  the 
1988  act.  It  is  the  recognition  of  this  that  had  led  the  Librarian  to 
urge  the  separation  of  the  labeling  issue  from  that  of  film  preserva- 
tion in  the  proposed  legislation,  convinced,  I  am  sure,  that  pursu- 
ing them  in  tandem  will  not  successfully  serve  either  cause. 

The  National  Film  Preservation  Board,  reconstituted  and  reau- 
thorized, seems  eminently  well-suited  to  address  the  crisis  in  film 
preservation  and  to  engage  the  public's  attention.  Not  only  can  its 
broad  representation  in  the  film  world  afford  it  access  to  all  aspects 
of  the  problem,  and  hopefully  to  some  of  the  solutions,  but  equally 
important,  its  annual  selection  of  significant  films  opens  the  door 
to  continued  widespread  national  publicity  and  discussion,  and  per- 
haps to  sources  of  funding  so  far  untapped.  We  hope  so. 

In  the  end,  the  preservation  of  our  film  heritage  must  be  a  con- 
cerned and  carting  partnership  among  moviemakers,  archivists, 
historians,  educators,  statesmen,  and,  most  important,  moviegoers, 
who  may  ultimately  be  given  the  opportunity  to  actively  contribute 
to  the  cause  of  saving  our  movies. 

At  a  recent  film  festival,  I  had  occasion  to  meet  Astronaut  Buzz 
Aldrin,  one  of  the  first  men  to  set  foot  on  the  moon.  We  had  just 
attended  a  screening  of  the  1927  movie  "Wings,"  the  first  film  to 
celebrate  aviation  and  winner  of  the  first  Academy  Award.  In  a 
print  responsibly  preserved  by  Paramount  Pictures,  "Wings"  still 
had  t>  e  power  to  thrill  and  audience  and  move  it  to  tears.  "What 
bette^  way  to  know  where  we're  going  than  to  see  where  we've 
been,"  Buzz  Aldrin  said. 

For  me,  that  says  it  all. 

I  wish  to  thank  you,  Mr.  Synar—Mr.  Chairman— for  your  intro- 
duction of  H.R.  2372  and  for  its  consideration  by  this  subcommit- 
tee. And  I  am  prepared  to  answer  some  questions  if  you  have  them. 

Mr.  Synar.  Thank  you,  Mrs.  Kanin.  We  do  appreciate  it. 

Dr.  Billington,  let  me  ask  you— the  number  which  you  all  have 
used  of  50  percent  of  the  films  before  1951  having  been  lost  forever, 
does  that  include  films  outside  the  United  States  or  is  that  just 
American  films? 

Dr.  BILLINGTON.  I  believe  that  applies  hist  to  American  films,  al- 
though I  think  a  comparable  figure  would  prevail  worldwide. 

Mr.  Synar.  And  worldwide,  we  are  really  the  only  nation  in  the 
world  that  has  really  taken  on  this  task  of  preservation? 
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Dr.  BlLLlNGTON.  Well,  that  is  not  entirely  fair.  I  think  Great 
Britain,  for  instance,  with  whom  we  collaborated  when  the  Queen 
recently  came  to  the  Library  for  a  festival  of  their  films,  has  an  ex- 
emplary film  preservation  program.  I  think  Australia  has  an  inter- 
esting one. 

No.  I  think  there  are  some  other  efforts  but  with  a  smaller  cor- 
pus of  films  than  we  are  dealing  with. 

Mr.  Synar.  What  kind  of  budjget  numbers  are  we  looking  at  for 
you  all  to  implement  the  provisions  of  the  Preservation  Act  for 
1992  and  1993? 

Dr.  BlLLlNGTON.  We  are  thinking  of  a  slightly  but  not  greatly  in- 
creased number  over  that  we  have  nad.  We  have  been  operating  on 
a  $250,000  budget  and  we  are  thinking  now  of  about  $350,000. 
There  are  additional  obligations  and  responsibilities,  particularly 
including  this  national  survey  of  the  entire  effort,  and  a  conscious 
effort  to  coordinate  this  study  is  going  to  require  a  little  more 
money.  But  we  think  not  a  great  deal  more. 

Mr.  Synar.  Mrs.  Kanin,  the  first  year  we  had  the  Preservation 
Act  in  place  there  were  1,000  nominations.  There  have  been  some 
recommended  changes  in  how  we  operate.  One  you  mentioned,  the 
feature  length — whether  or  not  just  feature  length  could  be  consid- 
ered; second,  increasing  from  25  to  100. 

How  is  that  going  to  affect  the  ability  of  the  Board  to  handle  it? 
Or  will  it  become  so  unwieldy  it  will  be  unable  to  do  it? 

Mrs.  KANIN.  In  my  experience,  the  Board  members  are  really 
eager  beavers  in  this  area.  They  are,  I  think,  prepared  to  address 
and  pay  attention  to  any  number  of  films  that  we  get,  and  I  think 
it  is  our  intention  to  have  as  broad  a  universe  as  possible. 

Mr.  Synar.  Would  you  increase  it  from  25  to  100? 

Mrs.  Kanin.  You  mean  the  selection?  First,  you  were  talking 
about  the  nominations. 

Mr.  Synar.  Right. 

Mrs.  Kanin.  My  own  personal  choice  would  be  to  keep  it  reason- 
ably small.  In  that  case,  I  think  it  helps  our  ability  to  go  to  the 
copyright  owners  and  ask  them  for  donation  of  the  materials.  If  we 
were  to,  say,  have  100  films  we  were  asking  them  for  every  year, 
I  think  we  might  find  some  closed  doors.  But,  if  we  keep  it  at  a 
reasonable  number,  25  or  some  small  number  over  that,  I  think  it 
is  still  very  handleable. 

Mr.  Synar.  Let  me  ask  you,  Dr.  Billington,  would  you  think  that 
the  Board  ought  to  be  expanded  to  include  animators,  historians 
and  documentary  filmmakers? 

Dr.  Billington.  Our  feeling  was  that  it  should  be  slightly  ex- 
panded to  include  the  constituencies  that  we  indicated,  but  the  con- 
stituencies you  mentioned  are  part  of  the  creative  community  that 
I  think  is  already  fairly  well  represented  on  the  Board.  Moreover, 
in  the  process  of  nominating  films,  we  have  consulted,  particularly 
the  second  year,  quite  extensively  with  those  communities,  and  I 
think  we  would  feel  further  impelled  by  the  new  legislation  to  con- 
sult with  them  even  more  because  of  the  exemption  from  the  fea- 
ture-length requirement,  so  that  we  now  have  a  much  clearer  man- 
date to  explore  that  whole  universe  of  diverse  films. 

I  think  those  groups,  if  you  are  asking,  should  they  be  consulted 
and  should  they  be  fully  heard  in  nominating  the  films,  I  Lank  the 
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answer  is  yes.  To  the  question  of  whether  to  further  expand  the 
Board.  We  wouldn't  be  strongly  opposed,  but  I  think  the  answer 
would  probably  be  that  we  don't  think  it  is  necessary. 

The  Board  has  had  remarkable  cohesion,  I  think  we  would  all 
agree,  under  Mrs.  Kanin's  leadership,  but  it  has  also  been  a  work- 
ing board.  Even  though  there  are  very  strong  differences  of  opinion, 
it  works  very  well  as  a  group.  Beyond  a  certain  size  it  would  lose 
that  kind  of  coherence  and  its  ability  to  function  on  unified  pro- 
grams. That  is  just  speaking  to  the  question  of  total  numbers,  not 
necessarily  those  groups.  But  I  think  those  groups  are,  in  fact, 
pretty  well  consulted  and  will  be  even  more  so  in  our  future  proc- 
esses. I  wouldn't  think  it  would  be  necessary  to  add  them  as  rep- 
resentatives to  the  Board. 

Mr.  Synar.  Mr.  Moorhead,  for  an  opening  statement  and  ques- 
tions. 

Mr.  MOORHEAD.  Thank  you.  I  particularly  would  like  to  con- 
gratulate each  one  of  you,  Dr.  Billington  and  Fay  Kanin,  for  the 
work  that  you  have  done  in  this  area  because  I  think  that  a  great 
and  an  important  part  of  our  heritage  is  recorded  in  the  films  that 
have  been  showing  over  the  last  50  or  60  years  in  the  United 
States. 

One  concern  I  have  is  that  while  25  films  a  year  may  be  an  ade- 
quate amount  at  the  present  time  of  the  films  that  are  made  each 
year  but  given  the  better  films  that  have  been  produced  over  a  long 
period  of  time,  50  films  doesn't  seem  like  it  even  begins  to  give  you 
a  sufficient  number  to  reflect  the  wonderful  films  that  have  been 
made. 

Mrs.  Kanin.  The  films  we  choose  will  be  put  in  the  National  Film 
Registry  and  honored  as  significant  films.  But  I  think  our  hope  is 
to  preserve  films  on  a  much  wider  scale,  to  really  raise  some  funds 
and  do  the  job  on  a  much  bigger  scale  than  even  the  films  in  the 
Registry. 

Dr.  BILLINGTON.  The  purpose,  Mr.  Moorhead,  of  the  list  is  to 
focus  on  the  aesthetic,  historical,  cultural  value  of  film  as  a  part 
of  American  culture  and  to  dramatize  the  importance  of  their  pres- 
ervation. We  certainly  would  be  willing  to  add  to  it  somewhat,  if 
the  Congress  felt  it  were  desirable.  But  the  purpose  of  the  list  is 
to  dramatize  films  and  even  if  it  were  expanded  it  would  only  still 
be  a  drop  in  the  bucket,  of  the  vast  preservation  problem. 

So  we  feel  that  in  the  long  run  our  purpose  is  to  have  a  list 
which  continues  to  focus  attention  on  the  artistic  quality,  which  it 
won't  if  it  gets  to  be  too  large  a  list.  We  think  the  chance  of  hitting 
the  bigger  problems  like  preservation,  is  better  solved  by  focusing 
on  a  list  that  is  more  selective. 

Mr.  Moorhead.  Well,  I  think  we  understand  that  in  the  earlier 
days  there  was  no  television,  there  was  no  after  market  of  suffi- 
cient naturo  so  that  many  of  the  film  studios  felt  that  they  would 
get  rid  of  those  old  films  because  they  had  no  economic  value.  They 
have  become  very  valuable  since  television  and  people  buy  whole 
studios  in  order  just  to  buy  the  film  library. 

At  the  same  time  it  would  seem  to  me  that  as  a  part  of  this  total 
program  we  should  do  everything  we  can  to  encourage  the  creators 
of  these  films  to  provide  means  to.  protect  them  and  to  take  care 
of  them  because  50  percent  of  21,000  can  go  up  to  75  or  80  percent 
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of  that  figure  of  the  old,  old  films  unless  we  do  something  that 
assures  a  way  of  protecting  them.  It  might  even  be  a  voluntary  pro- 
gram that  you  could  have  to  preserve  at  least  one  copy  of  some  of 
those  films  that  might  be  available.  If  the  copyright  still  prevailed, 
there  would  be  no  reason  for  them  to  reject  it.  It  would  be  an  ar- 
chive where  we  could  really  keep  that  important  part  of  our  herit- 
age. 

The  major  studios  spend  great  resources  preserving  their  librar- 
ies. Mr.  Counter's  testimony  indicates  that  over  half  of  the  50  films 
selected  for  the  Registry  belong  to  either  Turner  or  one  of  the 
major  studios — Turner  is  the  one  that  brought  MGM,  so  he  has 
their  whole  film  library — and  were  preserved  before  being  selected 
for  the  Registry. 

Would  the  Library's  limited  resources  be  better  applied  to  works 
that  are  not  owned  by  major  libraries?  Does  it  make  better  sense 
for  the  Library  to  dedicate  its  preservation  efforts  toward  works  in 
the  public  domain  or  works  that  are  owned  by  smaller  collectors  or 
enthusiasts? 

Dr.  Billington.  First  of  all,  let  me  speak  to  your  earlier  state- 
ment. The  Library  has  done  more  than  half  of  the  film  preservation 
ever  done  in  this  country.  This  has  been  an  enormous  undertak- 
ing— we  ran  the  only  full-time  noncommercial  black-and-white  film 
preservation  library  in  the  country.  We  have  been  deeply  involved 
in  this  preservation  program  and  will  continue  to  be. 

But  on  the  specific  question  of  the  famous  studios,  the  point 
there,  Mr.  Moorhead,  is  that  the  work  of  restoration  which  the  stu- 
dios do  in  order  to  reissue  or  recycle  films  in  another  format  or  an- 
other medium  is  not  always  the  same  thing  as  preservation.  What 
we  are  talking  about  is  getting  archival  qualities  of  the  original,  or 
as  close  to  the  original  as  possible.  This  is  a  very  exact  and  very 
difficult  task.  The  studio  is  interested  in  today's  and  tomorrow's 
production  and  performance.  They  are  not  interested  necessarily  in 
archival  preservation,  although  they  are  not  opposed  to  it.  Our 
hope  is  that  we  will  get  them  more  interested  in  the  other  problem 
of  restoring  an  original,  archival  copy  of  the  original  work  of  art  as 
first  created. 

Their  restoration  work  tends  to  be  revisions  of  copies  that  are 
themselves  already  revisions  of  what  the  original  work  was.  So  we 
think  it  is  important  for  the  Nation  and  the  Congress,  which  has 
pioneered  by  supporting  the  Library  of  Congress's  program  for 
more  than  35  years  now,  to  assure  that  the  I;;story  has  archival 
copies  of  the  original  works  of  art  as  a  part  of  the  national  memory 
and  the  national  heritage,  and  that  the  studios  will  increasingly 
support  that  effort  as  well  as  their  own  restoration  and  recycling 
activities,  which  are  quite  different.  They  may  overlap.  They  may 
contribute  to  preservation,  but  they  are  not  designed  for  the  same 
purpose.  I  think  it  is  slightly  misleading  and  implies  that  these  two 
things  are  the  same.  Restoration  or  recycling  of  film  material  in 
new  form  is  not  the  same  thing  as  restoring  the  original  film  as 
part  of  the  national  memory  and  national  heritage. 

Mr.  Moorhead.  Thank  you,  and  congratulations  again  for  the 
work  you  are  doing. 

Dr.  Billington.  Mrs.  Kanin. 
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Mrs.  Kanin.  I  was  just  going  to  say  that  the  National  Center  for 
Film  Preservation— Film  and  Video  Preservation  at  AFI  is  in  the 
process  of  establishing  a  database  which  when  it  is  in  full  oper- 
ation will  have  a  record  of  all  the  restoration  and  all  of  the  preser- 
vation that  is  being  done  all  over  the  country.  With  that  in  oper- 
ation, we  avoid  the  duplication  of,  say,  the  Museum  of  Modern  Art, 
UCLA  and  the  Library  working  on  the  same  films.  We  will  be  able 
to  pinpoint  which  films  are  already  preserved,  or  which  need  it 
most. 

When  we  were  in  Dayton  at  one  of  our  meetings,  at  the  Library's 
facility  there,  we  had  a  young  woman  take  us  into  the  vaults  and 
show  us  this  crumbling  nitrate.  This  one,  she  said,  is  going  to  go 
in  about  a  week  and  a  half  and  this  one  is  going  to  be  over  in  about 
1  month.  You  just  want  to  say,  "Stop."  But  you  can't  say  stop  until 
you  have  got  the  money  to  make  it  stop.  It  was  a  very  vivid,  I 
think,  picture  of  the  problem  and  we  are  all  very  grateful  for  your 
interest  and  efforts  in  this  behalf. 

Mr.  Synar.  Mr.  Sangmeister. 

Mr.  Sangmeister.  As  a  matter  of  curiosity,  and  I  believe  the 
question  would  be  best  addressed  to  Mrs.  Kanin,  why  hasn't  there 
been  more  preservation  since  1951?  I  can  remember  as  a  kid,  and 
I  think  most  people  in  this  room,  we  watched  the  Academy  Awards 
presentation  and  all  the  hoopla  that  goes  with  it,  justified  hoopla. 
I  enjoyed  the  program  as  much  as  everybody  else,  and  I  think  the 
profession  was  deserving  of  it.  But  I  find  it  difficult  to  believe  that 
the  academy  itself  would  not  have  been  preserving  many  of  these 
films  and  making  very  sure  that  thev  were  in  good  shape  and  pre- 
served for  posterity  and  history  and  all  that.  Any  explanation  as 
to  why  there  is  even  the  necessity  of  our  having  enacted  this  past 
ear  and  in  1988  to  preserve  these  films  when  there  should  have 
een  enough  pride  within  the  profession  itself,  I  would  think,  to  try 
to  preserve  those  things? 

Mrs.  KANIN.  Curiously,  it  is  strange  that  for  a  long  time  no  one 
thought  there  was  any  problem  at  all.  Most  of  the  studios,  when 
they  were  through  with  prints,  left  them  wherever  they  were, 
didn't  even  cart  them  back,  because  nobody  felt  there  was  a  life 
after  exhibition.  For  a  long  time  people  thought,  "Well,  there  are 
the  movies.  They  come.  They  go."  We  didn't  really  think  of  them 
as  that  great  film  heritage  we  now  know  they  are. 

Mr.  Sangmeister.  Well,  wh^n  was  "Gone  With  The  Wind"  pro- 
duced? What  year  was  that?  Does  anybody  know  offhand? 

Mrs.  Kanin.  1939. 

Mr.  Sangmeister.  Well,  that  was  back  in  1939.  They  certainly 
preserved  that.  I  think  "Casablanca,"  I  don't  know  what  year  that 
was  either,  but  apparently  the  academy  at  that  point  or  somebody 
felt  that  they  were  important  enough  to  preserve. 

Mrs.  Kanin.  No,  not  the  academy.  That  would  be  Mr.  Selznick, 
probably. 

Mr.  Sangmeister.  Well,  whatever  year,  it  was  far  before  1951  as 
we  are  kind  of  using  as  a  date. 

Mrs.  Kanin.  The  first  year  that  I  was  president  of  the  academy, 
the  president  has  to  make  a  speech  on  the  Academy  Awards.  I 
spoke  about  the  need  to  preserve  our  film  heritage.  It  was  the  first 
time  that  anyone  had  ever  really  said  that  in  a  national  forum,  and 
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I  got  letters  and  phone  calls  from  every  archival  institution  saying, 
'Thank  you  for  bringing  this  to  the  public  attention.  We  have  been 
laboring  with  very  little  money.  It  is  veiy  costly  to  preserve  film, 
and  we  have  been  working  with  very  little  public  knowledge  of 
what  we  are  doing."  Suddenly,  the  word  was  out  in  a  national 
forum. 

It  has  been  a  well-kept  secret,  curiously.  Nobody  has  really 
raised  the  money  to  do  this  enormous  job. 

Mr.  Sangmeister.  But  in  your  investigation,  as  you  were  saying, 
you  were  going  through  these  vaults.  As  I  understand  it,  the  film 
would  be  there  but  what,  the  acetate  or  the  film  itself  is  deteriorat- 
ing? Is  that  what  causes  the  problem?  Which  could  be,  I  presume, 
simply  enough  done  by  rerunning  it  and  just  putting  it  on  

Dr.  BlU/NGTON.  No.  It  is  on  nitrate  film  stock.  Everything  before 
1951  basically  is  on  a  nitrate  base  which  disintegrates.  It  can  self- 
destruct  at  112  degrees  Fahrenheit.  It  is  very  explosive.  It  degen- 
erates, in  fact,  virtually  into  gunpowder.  It  is  one  reason  we  have 
the  work  done  out  in  Wright-Patterson  Air  Force  Base  rather  than 
here  on  Capitol  Hill. 

And  it  is  worth  mentioning  that  we  have  concentrated  heavily  at 
the  Library  on  transposing  nitrate  to  longer  lasting  safety-based 
film,  but  technicolor  and  other  technologies  also  have  severe  inter- 
nal degeneration  problems  built  into  them.  You  have  the  fragility 
of  the  basic  material  on  which  the  film  is  made,  vou  have  the  fact 
that  colors  fade  and  the  films  shrink  up,  and  you  nave  the  fact  that 
these  films  can  only  take  a  certain  number  of  showings.  It  is  a  very 
fragile  medium.  Also,  it  gets  cut  up  and  repasted  over  the  years. 

So,  for  a  variety  of  reasons,  the  question  of  restoring  an  original 
archival  copy  is  an  immensely  complicated  one — it  is  a  major  work 
of  both  scholarship  and  negotiation  to  get  donated  pieces.  The  Li- 
brary, which  is  the  dominant  ^layer  in  this  over  the  years,  thanks 
to  the  generosity  and  the  vision  of  the  Congress,  has  received  a  lot 
of  this  stuff  over  the  years  as  donations,  but  then  has  been  faced 
with  doing  the  preservation  and  the  restoration  work  so  that  it  is 
a  very  substantial  undertaking — we  have  at  least  60  million  feet  of 
unrestored  nitrate  film  still,  even  though  we  have  been  doing  as 
much  as  everybody  else  combined  all  these  years. 

We  are  really  dealing  with  a  problem  of  very  large,  very  large  di- 
mensions, and  all  we  are  doing  here  is  providing  a  mechanism  for 
dramatizing  preservation  and  hopefully  making  a  more  coordinated 
effort. 

Incidentally,  I  think  that  coordination  among  the  archives  is  very 
strong  alreaay.  We  have  collaborated,  for  instance,  with  the  Mu- 
seum of  Modern  Art  on  the  restoration  of  "Intolerance,*  which  has 
received  a  lot  of  attention  recently,  and  we  have  collaborated  with 
UCLA,  and  so  forth.  I  think  there  is  good  communication  and  it 
will  get  better  if  we  have  the  added  authority  and  the  6-year  run- 
ning time  to  coordinate  and  develop  a  national  plan. 

Mr.  Glickman  [presiding].  Thank  you.  Mr.  James. 

Mr.  James.  Yes,  I  am  curious.  What  is  the  average  life  of  a  ni- 
trate film?  Thirty  years?  Fifty? 

Dr.  BlLUNGTON.  I  don't  know.  Dr.  Loughney. 

Dr.  LOUGHNEY.  It  depends  on  the  conditions  under  which  it  is 
stored. 
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Mr.  James.  I  mean  the  ranges.  I  understand  that. 

Dr.  LOUGHNEY.  Right.  There  is  nitrate  in  the  Library's  collection 
as  old  as  70  years.  There  is  also  nitrate  that  has  disappeared  with- 
in the  first  5  years  it  was  made.  So,  it  depends  once  again  on  the 
humidity  and  the  temperature. 

Mr.  James.  OK.  So  you  have  got  all  of  those  millions  of  feet  of 
film.  All  of  it  is  going  to  go  within  a  relatively  short  time  span. 
Some  of  it  will  be  gone  next  month,  right?  And  so  you  can't  hope 
to  get  all  that  done.  You  are  going  to  lose  a  good  portion  of  that, 
right? 

Dr.  BlLLiNGTON.  It  is  fading  all  the  time,  that  is  right.  We  keep 
it  under  controlled  humidity  and  temperature  conditions  out  at 
Wright-Patterson  Air  Force  Base,  so  that  maximizes  the  chance  of 
survival.  But  nevertheless,  it  is  still  disintegrating. 

Mr.  James.  So  that  list  of  the  25  films  you  pick,  many  of  those 
would  have,  of  course,  already  be  preserved  commercially  because 
of  their  tremendous  value.  I  assume  that  of  the  25  a  good  percent- 
age of  them  would  be  significant  films  in  a  commercial  sense. 

Dr.  BlLLiNGTON.  But  they  aie  not  necessarily  preserved  in  their 
original  form. 

Mr.  James.  Right.  I  understand  that  problem. 

Dr.  BlLLiNGTON.  Some  version  of  them  is  out  commercially.  Sure. 

Mr.  James.  OK.  So  once  you  preserve  it  in  its  original  form,  sup- 
pose the  Library  of  Congress  winds  up  with  its  only  copy.  Who 
would  you  let  get  a  duplicate  of  it?  I  mean,  you  would  have  to  go 
back  to  the  copyright  people,  right?  I  mean  to  the  people  that  have 
the  copyright  on  it  to  get  their  permission. 

Dr.  BlLLiNGTON.  That  is  right. 

Mr.  JAMES.  Would  you  give  them  a  charge,  especially  if  they 
didn't  have  their  own  film?  Is  there  some  suggestion — you  might 
even  have  a  self-sustaining  program  if  the  copyright  person  wants 
to  use  your  film  and  he  hadn't  preserved  his  own  copy.  That  would 
seem  like  an  unusual  scenario.  But  how  many  times  has  that  hap- 
pened? 

Dr.  Billington.  I  will  let  Mr.  Schwartz  of  the  Copyright  Office 
respond  to  that. 

Mr.  Schwartz.  Most  of  the  original  materials  we  received,  for  in- 
stance, we  received  by  gift,  not  through  copyright.  As  Congressman 
Moorhead  said,  20  or  30  years  ago  there  were  not  any  known  mar- 
kets for  these  materials  except  for  the  theaters,  and  so  materials, 
original  materials  were  donated  by  the  studios  to  the  Library  by 
gift.  Under  the  instruments  of  gift  the  Library  received  the  mate- 
rials but  the  copyright  owners  retained  all  rights  in  copyright  in 
the  material  as  well  as  the  right  to  obtain  the  physical  materials 
to  duplicate  these  materials  when  and  if  they  ever  thought  they 
would  have  the  need  to  do  so.  And,  in  the  interim,  the  Library  pre- 
served these  materials  in  some  cases  in  conjunction  with  the  stu- 
dios, working  cooperatively  to  do  the  preservation  work. 

Mr.  James.  So  the  Library  has  the  preserved  form.  How  does  the 
public  have  access  to  viewing  that  film,  let's  say,  if  there  is  only 
one  copy? 

Mr.  Schwartz.  Well,  the  Library,  for  instance,  will  strike  a  print, 
a  reference  print,  for  its  collection  that  an  individual  scholar  or 
film  student  can  view  on  a  flatbed  in  the  Library.  But  the  original 
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material  is  never  touched  by  the  public.  And,  it  is  still  under  copy- 
right protection  and  the  distribution  or  exhibition  of  that  film,  even 
if  the  Library  wants  to  do  it,  has  to  be  done  with  the  permission 
of  the  copyright  owner. 

Mr.  James.  Well,  somebody  did  something  very  special  with  the 
film  clips  of  the  'Three  Stooges"  because  for  the  last  40  years  I 
have  seen  the  same,  you  know,  'Three  Stooges"  films.  Apparently 
there  are  a  lot  of  films  like  that  we  all  see  repeatedly  on  television, 
you  will  see  again  and  again,  so  some  of  that  celluloid  tape  has 
been  preserved,  and  it  is  hard  to  believe  that  a  high  percentage  of 
it  has  dissipated  that  is  of  any  great  value. 

That  is  a  comedy,  of  course,  and  is  very  enjoyable,  and  it  has  a 
commercial  value  and  has  for  a  long  time.  But  it  seems  like  there 
is  a  tremendous  number  of  films  that  have  been  preserved  or  re- 
printed, if  not  in  the  original  form. 

Mr.  Schwartz.  Well,  the  fact  that  it  is  widely  available  or  even 
on  TV  doesn't  mean  that  it  has  been  preserved.  What  you  may  see 
is  a  second,  third,  fourth,  sixth  generation  copy  of  it. 

Mr.  James.  I  see. 

Mr.  Schwartz.  What  the  Library  is  concerned  with  is  getting  the 
original  materials,  the  preprint  material,  and  in  many  cases  we 
have  that  or  have  obtained  that  by  gift.  Otherwise  by  this  law  we 
are  trying  to  get  it,  or  at  least  get  an  archival -quality  copy,  maybe 
not  the  preprint  material,  by  gift  from  the  copyright  owners. 

Mr.  James.  Do  we  have  similar  problems  now  with  books,  but  it 
is  just  a  longer  span  of  time,  with  original  manuscripts  or  books, 
do  we  not,  wnere  the  paper  disintegrates  because  of  tne  technique 
used  in  making  the  paper  that  has  a  relatively  short  span?  What 
are  we  doing  specifically  about  the  books  in  a  parallel  situation? 

Dr.  BiLUNGTON.  This  is  an  area  in  which,  again,  the  Library  of 
Congress  with  the  support  of  the  Congress  has  been  the  pioneer 
nationally,  in  developing  a  very  extensive  program  and  a  tech- 
nology for  deacidification  which  has  now  been  licensed  out  commer- 
cially and  will  be  of  great  benefit  to  the  libraries  around  the  coun- 
try. It  is  a  gas  diffusion  process  which  will  deacidify  paper. 

The  Library  itself  has  not  made  a  commitment  to  a  process.  W 
plan,  however,  to  begin  mass  deacidification  in  a  couple  of  years. 
We  have  an  RFP  out  hoping  to  hear  from  various  technologies,  in- 
cluding the  one  that  we  nave  now  licensed  out  for  commercial  use, 
to  the  considerable  benefit  of  the  Treasury,  not  to  the  Library.  The 
latter  process  was  developed  by  technicians  in  the  Library.  These 
same  anonymous  wonderful  people  who  work  and  are  restoring  the 
Nation's  heritage  have  developed  a  technology  which  is  going  to  be 
widely  used,  I  am  sure.  There  are  other  competing  technologies.  We 
will  choose  among  one  of  them  and  begin  mass  deacidification  of 
up  to  1  million  books  a  year  if  the  current  markup  that  we  have 
been  given  so  far  from  the  House  Appropriations  Committee  holds 
up.  Congress  has  already  appropriated  a  gTeat  deal  of  money  for 
book  preservation.  The  Congress  of  the  United  States  is  the  prin- 
cipal real  sponsor  and  patron  of  preservation  of  endangered  cul- 
tural materials. 

Mr.  James.  I  have  one  more  question. 

Mr.  Hughes.  The  time  of  the  gentleman  has  expired.  We  will 
have  another  round  if  the  gentleman  has  other  questions. 
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Mr.  James.  Thank  you. 

Mr.  Hughes.  The  gentleman  from  Kansas. 

Mr.  James.  I  am  sorry.  I  didn't  see  the  lights.  You  have  said  that 
before. 

Mr.  Hughes.  The  gentleman  was  well  beyond  the  time. 

Mr.  James.  I  wasn  t  beyond  5  minutes,  but  excuse  me. 

Mr.  Glickman.  Well,  I  want  to  compliment  my  colleagues,  the  Li- 
brarian of  Congress,  Dr.  Billington,  whom  I  have  had  the  pleasure 
of  knowing  for  many  years.  He  is  an  outstanding  historian  and 
somebody  this  country  should  be  very  proud  of,  and  an  expert  on 
the  Soviet  system,  and  I  am  sure  he  has  been  very  busy  the  last 
few  years  in  that  capacity  as  well. 

Let  me — and  I  also  want  to  thank  you,  Mrs.  Kanin,  for  your  com- 
ments. I  think  you  are  entirely  right.  The  history  of  film  has  as 
much  to  do  with  our  historical  culture,  as  well  as  where  we  are 
going  in  the  future,  as  certainly  any  other  medium  does,  and  it  is 
uniquely  American.  And  this  legislation  is  an  attempt  to  secure  it 
so  that  we  preserve  what  is  best  out  of  that. 

I  want  to  talk  for  a  moment  about  labeling.  It  is  a  controversial 
issue  I  notice  that  under  this  bill,  H.R.  2372,  you  will  not  be  in- 
volved in  labeling.  And  I  have  met  with  folks  on  both  sides  of  this 
issue.  Actually,  in  years  past  I  even  was  a  sponsor  of  the  bill  deal- 
ing with  colorization,  but  I  must  say  that  I  have  begun  to  have 
some  difficulties  with  the  issue  of  the  Federal  Government  getting 
involved  in  the  labeling  of  films  other  than  what  is  implied  in  this 
particular  legislation.  You  know,  it  seems  like  it  ought  to  be  a  mat- 
ter of  contract  between  the  parties.  And  I  don't  know  if  that  is  fea- 
sible or  not  but  it  seems  that  is  more  appropriate  than  having 
Uncle  Sam  coming  in  and,  you  know,  giving  it  a  label. 

I  would  like  you  to  respond  to  that,  but  in  this  context,  Dr. 
Billington.  Mr.  Silverstein's  testimony— and  I  am  going  to  read 
part  of  it,  and,  of  course,  he  will  testify  after— says  some  things 
about  the  Library  that  I  think  is  useful  for  you  to  comment  on. 

On  page  3  he  talks  about  "the  political  victory  in  the  Film  Pres- 
ervation Act  was  impressive,"  but  "the  advancement  of  artist  rights 
that  victory  achieved  was  modest  indeed,"  and  he  goes  on,  2the 
mere  placement  of  labels  on  a  few  materially-altered  films  named 
to  the  national  registry.  First  through  regulation  and  now  through 
this  draft  of  the  proposed  reauthorization,  the  Library  of  Congress 
has  blunted  the  original  legislation  to  serve  solely  the  purposes  of 
preservation."  That  is  a  pejorative,  you  know,  as  far  as  I  am  con- 
cerned. 

Then  on  page  4  he  says,  "Whatever  dignity  was  to  have  been  af- 
forded these  masterwork  American  films  is  now  to  be  severely  com- 
promised because  the  Library's  solution  will  tend  to  confuse  the  au- 
thentic with  the  unauthentic."  And,  of  course,  that  has  to  do  with 
this  issue  of  original  and  complete,  I  presume.  "It  is  unclear"  he 
says,  why  we  must  tiptoe  around  the  truth." 

Well  it  seems  to  me  he  is  taking  a  shot  at  you,  and  I  thought 
you  ought  to  have  a  chance  to  respond  to  that. 

Dr.  Billington.  Well,  I  think  there  is  a  tendency  to  take  a  com- 
plex of  problems  and  look  for  a  simple  institutional  solution.  He 
says  we  have  blunted  the  intention  of  the  original  law.  I  think  the 
Library  of  Congress  was  an  extremely  blunt  instrument  to  enforce 


34S 


343 


the  kind  of  things  that  many  people  wanted  to  do  in  the  labeling 
business.  We  are  not  getting  out  of  it  completely.  We  have  what  we 
think  is  a  sort  of  a  truth-in-advertising,  kind  of  Good  Housekeeping 
seal  that  will  be  voluntarily  available  to  be  put  on  these  films  that 
are  thoroughly  restored  to  their  original  basis.  "\ 

But  there  is  a  whole  series  of  problems  that  were  inherent  in  the 
labeling  requirement.  There  was  not  a  clarity  of  congressional  in- 
tention and  our  job  was  to  enforce  what  congressional  intention 
was.  There  was  conflict  between  the  concerns  over  "material  alter- 
ation" on  the  one  hand  and  concerns  over  customary  practices, 
which  were  both  mentioned  in  the  act  and  in  the  Congressional 
Record.  There  was  that  problem. 

Moreover,  there  is  a  lack  of  clarity  in  whether  you  are  concerned 
about  identification  for  the  consumer;  that  is,  identifying  what  has 
been  changed  for  the  consumer,  or  you  are  protecting  the  moral 
rights  of  the  original  creator.  Those  are  two  very  different  concepts 
which  have  to  be  clarified  if  you  are  going  to  have  a  labeling  re- 
quirement. 

Finally,  there  was  a  lack  of  clarity,  and  it  proved  extremely  dif- 
ficult to  determine  how  you  define  "material  alteration"  and  how 
you  balance  the  concern  to  identify  that  with  the  various  kinds  of 
modification  that  are  involved  in  changing  film  for  another  media 
and  so  forth,  e.g.,  what  are  the  normal  practices? 

Now  these  are  all  very  real  questions.  I  don't  mean  to  minimize 
them.  I  as  a  writer  and  a  custodian  of  the  Nation's  heritage  am 
very  concerned  about  this,  just  as  you  are  concerned  about  the  folio 
editions  of  Shakespeare  versus  all  the  changes  for  different  produc- 
tions later  on.  But  our  job  is  to  restore  and  preserve  those  archival 
copies  and  have  them  available  to  the  American  people.  The  ques- 
tion of  adjudication  between  these  things  properly  belongs  to  the 
courts  it  seems  to  me  rather  than  my  attempting  as  an  executor 
of  the  Congress'  will  to  define  it  in  any  more  precise  way. 

We  tried  it.  We  had  a  genuine  go  at  it.  We  came  up  with  a  solu- 
tion which  satisfied  nobody,  as  I  think  was  probably  predictable. 
But  I  think  we  also  learned  in  the  process  what  are  the  issues  that 
have  to  be  sorted  out,  so  that  if  an  independent  pursuit  of  this 
question  can  be  done,  it  can  be  done  with  a  more  appropriate 
choice  of  an  enforcement  medium  than  the  same  people  who  are 
supposed  to  preside  over  a  process  of  authenticating  and  presenting 
and  preserving  the  original  archival  copy,  so  that  the  authentic  na- 
tional memory  is  kept  intact.  That  seems  to  me  to  be  our  job.  Not 
that  the  other  is  unimportant. 

Mr.  Glickman.  I  think  that  is  a  good  response  to  my  question. 

Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  I  thank  the  gentleman  from  Kansas.  The  gen- 
tleman from  New  York. 

Mr.  Fish.  Thank  you,  Mr.  Chairman,  and  I  welcome  you  all.  Dr. 
Billington,  it  is  nice  to  see  you  again. 

I  would  like  to  go  back  to  this  50  percent  of  films  made  before 
1951  have  been  lost  forever  because,  of  course,  that  is  my  impres- 
sionable period,  with  "Gunga  Din,"  "Beau  Geste,"  "Kim/  "Charge 
of  the  Light  Brigade,"  all  or  the  late  thirties  and  early  forties,  and 
then,  of  course,  the  Disney  cartoons  like  "Snow  White. 


344 


Isn't  it  iust  possible  to  take  a  film  and  copy  it  onto  fresh  cel- 
luloid, and  that  you  keep  doing  that  so  that  you  keep  its  life  going? 

Dr.  BlLUNGTON.  Well,  no,  if  what  you  are  copying  isn't  the  origi- 
nal version  of  the  film.  You  have  to  go  back  and  reconstruct  where 
it  hasn't  been  preserved,  and  in  very  few  cases  it  is  the  original 
film  that  you  are  seeing.  There  are  immensely  complicated  ques- 
tions about  this  because  film  is  something  that  gets  changed  and 
cut  up  even  in  the  process  of  releasing  it  commercially.  They  may 
show  it  for  a  while  and  then  change  it  slightly,  and  then  come  the 
real  difficult  adjucational  questions  as  to  what  is  the  original,  and 
then  there  are  supplementary  problems  as  to  how  you  find  it,  how 
you  reconstruct  it,  when  the  version  you  are  seeing  rerun  on  tele- 
vision today  is  almost  certainly  a  very  different  version  from  the 
one  you  saw  as  a  kid  and  that  I  saw  as  a  kid  at  the  old  Saturday 
matinees. 

What  we  are  trying  to  do  is  to  restore  the  film  version  of  what 
the  original  one  was,  and  that  is  a  much  more  complex  problem 
both  jurisdictionally  and  from  a  scholarly  point  of  view  than  I  think 
we  would  assume. 

Mrs.  Kanin.  May  I  just  add  to  that?  Maybe  6  or  7  years  ago  the 
academy  decided  to  try  to  restore  "A  Star  Is  Born,  the  George 
Cukor  version.  There  had  been  enormous  cuts  made  in  it  for  var- 
ious reasons,  and  the  cuts  had  been  done  out  at  the  film  exchanges. 
The  exchanges  themselves  had  made  cuts  for  time  and  for  what- 
ever were  the  economic  necessities.  We,  with  George  Cukor's  help, 
tried  to  find  the  original  material  that  had  been  cut,  and  Warner 
Brothers  very  generously  allowed  us  into  their  vaults.  Someone 
spent  almost  a  year  and  a  half  going  through  all  of  the  vaults  look- 
ing for  bits  and  pieces  of  the  film.  Some  of  it  we  never  found,  a  lot 
of  it  we  did.  A  couple  of  wonderful  numbers  that  were  in  the  origi- 
nal we  added  to  it.  We  found  stills  and  put  them  in  place  of  miss- 
ing footage.  Anyway,  we  accomplished  a  very  interesting  restored 
version,  though  some  of  it  was  gone  forever. 

We  recently  did  that  with  "Spartacus."  Also  very  hard  to  get  the 
original  back  into  some  shape  because  pieces  of  it  were  everywhere 
ana  the  original  negative  had  been  cut.  But  we  have  wonderful 
people  in  this  field  who  really  work  with  great  passion,  and  we  are 
|oin|^to^get  those  films  back  the  way  you  remember  them  as  a  boy, 

Mr.  Fish.  Mrs.  Kanin,  the  legislation,  I  understand,  provides  for 
a  study  by  you  as  to  how  to  preserve  ownership  of  films  in  the  pri- 
vate sector. 

Mrs.  Kanin.  I  didn't  understand  the  question. 

Mr.  FlSH.  You  are  going  to  have  a  study  in  the  private  sector  as 
to  what  ownership  of  films  is  out  there  and  where  they  are  and 
who  has  got  them. 

Mrs.  KANIN.  I  think  that  is  a  part  of  the  new  bill,  is  it  not? 

Mr.  Fish.  Yes. 

Dr.  BlLUNGTON.  Yes.  To  get  a  comprehensive  kind  of  inventory 
of  what  everyone  is  doing  and  the  systematic  factual  base  for  be- 
ginning to  develop  a  coordinated  national  policy  in  this  area. 

Mr.  Fish.  Now,  Mrs.  Kanin,  in  your  testimony  you  indicated  that 
the  Board  received  almost  1,000  film  nominations  in  the  first  year 
alone,  and  the  proposed  legislation  would  remove  the  requirement 
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that  films  in  the  Registry  be  feature  length.  Does  this  present  a 
problem?  Are  you  concerned  that  the  Board's  responsibilities  will 
become  more  unwieldy  with  this  change? 

Mrs.  Kanin.  I  mentioned  a  little  earlier  that  I  think  we  have  a 
wonderful  Board  that  is  gungho  to  do  the  job.  And  I  think  however 
many  titles  as  we  get  to  consider,  that  the  Board  is  going  to  be  able 
to  deal  with. 

Mr.  Fish.  Good.  Fine.  Thank  you,  Mr.  Chairman. 

Mr.  HUGHES.  I  thank  the  gentleman.  The  gentleman  from  North 
Carolina. 

Mr.  Coble.  Mr.  Chairman,  I  was  with  you  at  another  meeting, 
so  I  missed  most  of  the  testimony  from  this  panel. 

It  is  good  to  have  you  here.  Dr.  Billington,  let  me  just  take  a  wild 
shot.  When  we  got  into  the  business  of  legal  services  some  years 
ago  that  was  to  be  the  cure-all  to  everybody's  problems,  and  as  an 
ancillary  result  much  of  the  private  money  disappeared.  Now,  if  the 
Government  becomes  too  obviously  involved  or  intrusive,  for  want 
of  a  stronger  word,  into  this  area  of  preservation,  am  I  being  overly 
cautious  or  overly  concerned  when  I  anticipate  the  disappearance 
of  some  Federal  activity  or  private  sector  activity?  Oh,  let  the  Fed- 
eral Government  take  care  of  it.  They  will  handle  all  of  the  prob- 
lems. Well,  I  am  not  so  convinced  that  the  Federal  Government 
handles  all  of  the  problems  all  that  efficiently.  What  say  ye  to  that? 

Dr.  Billington.  First  of  all,  there  really  isn't  much — there  is, 
frankly,  a  disappointingly  small  amount  of  private  money  that  has 
ever  been  involved  in  this  whole  field.  There  is  not  too  much  cf  any 
kind  of  money,  public  or  private,  for  that  matter.  Film  preservation 
has  really  been  a  seriously  neglected  field  which  the  Congress  is 
helping  rectify. 

I  think  that,  far  from  discouraging,  this  Board  is  a  very  good  im- 
plement for  encouraging  greater  private  activity  from  its  present, 
I  would  say  rather  disappointingly  low,  base.  First  of  all,  there  has 
been  some  increase  just  in  the  course  of  the  3  years.  I  think  your 
trial  run  period  has  aroused  interest  and  awareness  and  coopera- 
tion. We  have  gotten,  as  Mrs.  Kanin  said,  pretty  good  cooperation 
from  the  studios,  which  have,  frankly,  heretofore  been  largely  do- 
nating films  and  leaving  it  for  us  to  restore  in  the  Library  of  Con- 
gress without  providing  much  material,  financial  support. 

The  composition  of  the  Board  represents  the  major  private  play- 
ers in  the  game,  and  therefore  it  gets  them  in  a  coordinated  mode 
focusing  on  the  preservation  problem.  And,  with  the  renewal  and 
its  exclusive  focus  on  preservation,  it  should  have  even  added 
promise  over  what  it  has  already  provides  to  stimulate  further  pri- 
vate cooperation  and  financial  support. 

I  think  this  is  a  very  good  way  of  federally  seeding  a  problem 
which  is  going  to  require  very  substantial  private  support,  particu- 
larly on  the  part  of  the  studios.  And  I  think  it  is  a  good  and  prom- 
ising means  for  increasing  private  support,  and  certainly  not  sup- 
planting it  because,  as  I  say,  there  hasn't  been  that  much  to  sup- 
plant. And  I  think  rather  than  supplant  this  will  plant. 

Mr.  Coble.  I  am  glad  I  asked  the  question.  I  feel  better,  Mr. 
Chairman. 

Mrs.  KANIN.  We  don't  want  to  dry  up  any  source. 

Dr.  Billington.  I  don't  know  if  Mrs.  Kanin  has  anything  to  add. 
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Mrs.  Kanin.  No,  that  was  a  very  fine  response. 

Mr.  CoBLE.  I  have  nothing  further,  Mr.  Chairman. 

Mr.  HUGHES.  Thank  you.  Both  the  Directors  Guild  and  the  Writ- 
ers Guild  express  concerns  about  the  promotional  use  of  a  seal  and 
the  fact  that  a  film  has  been  included  in  the  Registry.  Both  the 
Writers  Guild  and  the  Directors  Guild  are  concerned  that  consum- 
ers will  be  misled  that  the  seal  and  the  Registry  are  used  to  pro- 
mote versions  of  films  that,  are  not  the  original  and  complete  ver- 
sions as  included  on  the  Registry. 

What  are  your  views,  Doctor? 

Dr.  BiLLlNGTON.  Well,  the  seal  can  only  go  on  original  and  com- 
plete versions  as  certified  by  the  Library's  professionals  or  as 
agreed  to  by  the  Library  that  it  adheres  to  the  Library's  standards 
and  is  affixed  by  other  restoration  centers  or  by  copyright  owners 
themselves.  But  it  can't  be  used  in  any  other  way.  This  is  an  af- 
firmative seal  whose  use  is  voluntary. 

Mr.  HUGHES.  So  it  is  not  a  problem  as  far  as  you  are  concerned? 

Dr.  BiLLENGTON.  I  don't  think  it  is  fundamentally  a  problem,  but 
I  would  be  happy  to  respond  to  any  more  detailed  concerns  that 
they  might  have. 

Mr.  HUGHES.  Mrs.  Kanin,  anything  you  want  to  add  to  that? 

Mrs.  Kanin.  No. 

Mr.  HUGHES.  OK  The  Writers  Guild,  West,  states  in  written  tes- 
timony that  the  seal  will  rarely  be  seen  by  the  American  public  on 
films  because  so  few  are  shown  in  their  original  and  complete  ver- 
sion as  they  were  first  published.  Most  are  shown  on  television  or 
seen  on  video.  How  do  you  anticipate  that  the  seal  will  be  used? 
As  a  practical  matter,  is  the  seal  going  to  have  much  significance 
really  under  the  proposed  legislation? 

Dr.  BiLLENGTON.  I  think  it  will  have  increasing  significance  be- 
cause I  think  it  will  stimulate  an  interest  that  isn't  presently 
there— one  that  is  sort  of  latently  there,  as  we  have  heard  from  the 
questions— to  focus  on  seeing  the  original  film.  Not  a  television 
retranscription  or  a  version  that  goes  back  two  stages,  but  one  that 

foes  back  to  the  original  creation.  An  increasing  awareness  by  that 
ind  of  certification  of  the  original  film  will  stimulate,  I  think,  re- 
vival showings  and  so  forth.  I  think  it  will  be  a  slow  process.  It 
won't  have  a  dramatic  effect,  but  it  won't  engender  the  counter- 
productive quarreling  either.  It  will  be  a  steady  buildup  thing 
which  I  think  will  increase  interest  in  seeing  the  original  films,  by 
a  broader  public  as  well  as  restoring  them  for  the  national  memory. 

Mr.  Hughes.  The  Motion  Picture  Association  has  raised  a  con- 
cern about  the  term  "original  and  complete"  as  used  in  section 
304(a)(2)(C)  of  the  bill  relating  to  the  use  of  seals.  MPAA  notes  that 
"Spartacus"  and  "Lawrence  of  Arabia,"  for  instance,  as  rereleased 
contain  footage  not  included  in  the  original  version  as  first  pub- 
lished, and  the  language  in  the  bill  should  provide  for  placement 
of  seals  on  preserved  films. 
What  is  your  view  on  their  suggestion? 

Dr.  BiLLlNGTON.  Well,  I  think  that  "original  and  complete"  pro- 
vides a  kind  of  certainty  that  "preserve"  doesn't.  "Preserve"  tends 
to  relate  to  physical  quality,  not  to  the  length  of  the  film,  to  the 
editing,  and  so  forth.  I  think  that  there  is  not  going  to  be  any  100 
percent  perfect  word,  but  "original  and  complete"  is  as  certain  as 


9 

FRir 


347 


you  can  go.  It  provides  a  kind  of  certainty  that  something  that  is 
preserved  won't  be  just  a  partial  thing,  as  I  said,  related  largely 
to  physical  quality. 

I  think  "original  and  complete"  is  also  good  because  it  has  a  posi- 
tive quality.  It  is  not  a  pejorative  label.  It  will  encourage,  I  think, 
film  viewers  over  the  years  to  look  for  the  seal.  And  I  think  the 
term  "preserve"  puts  us  back  into  uncertainty;  it  could  allow  the 
seal  to  be  used  on  films  that  are  edited,  altered  and  the  like.  And 
I  think  we  have  a  greater  certainty  with  "original  and  complete" 
than  we  do  with  preserve. 

Mr.  Hughes.  Mrs.  Kanin,  the  Board  has  done  an  excellent  job 
from  all  accounts  and  you  are  to  be  commended  because  you  are 
unquestionably  trailblazers  attempting  to,  basically,  implement  leg- 
islation that  was  new,  a  new  approach,  and  it  has  done  a  very  good 
job.  But  the  legislation,  the  original  legislation  that  was  the  com- 
promise is  very  specific,  naming  specific  departments  of  univer- 
sities, for  instance.  Do  you  think  it  is  wise  for  us  to  be  so  specific? 
I  have  no  doubt  but  that  we  need  the  kind  of  broad  balance  and 
the  cross-section  that  we  see  in  the  legislation,  and  it  has  func- 
tioned fairly  well  for  the  past  3  years.  But  now  we  are  talking 
about  implementing  legislation  that  will  carry  us  for  6  years.  What 
is  your  view,  really,  on  why  it  is  important  to  be  so  specific? 

Mrs.  Kanin.  You  mean  to  name  the  categories,  the  institutions? 

Mr.  HUGHES.  Yes.  First  we  name  the  Department  of  Theatre, 
Film  and  Television  of  the  College  of  Fine  Arts  at  the  University 
of  California,  Los  Angeles. 

Mrs.  Kanin.  Because  you  would  not  want  a  representative  from 
anything  but  the  film  and  television  department.  They  are  the 
most  knowledgeable,  probably  the  most  interested,  and  I  will  use 
the  word  again,  the  most  passionate  to  serve  on  the  Board. 

As  I  look  over  the  choices,  I  think  they  have  been  eminently 

E roper,  and  I  think  the  additions  that  the  new  legislation 
as  

Mr.  Hughes.  My  point  is  that  it  may  very  well  be  that  Rutgers 
University,  my  alma  mater,  or  the  University  of  Massachusetts 
may  develop  an  outstanding  fine  arts  department  ad  they  may  very 
well  want  representation  on  the  Board.  I  mean,  we  can  certainly 
receive  nominations  from  various  departments  in  universities  and 
other  organizations  around  the  country  without  naming  them  spe- 
cifically. 

Mrs.  Kanin.  My  feeling  is  that  the  ones  you  have  chosen  are  pre- 
eminent in  the  field  of  preservation  and  have  done  the  most  in  that 
area.  I  think  there  is  a  mechanism  for  inviting  the  counsel  and  the 
articipation  of  all  universities  who  are  wish  to  participate.  We 
ave  and  will  continue  to  invoke  the  participation  of  your  univer- 
sity and  any  others.  Anyone  who  wishes  to  be  part  of  the  nominat- 
ing process  is  welcome.  But  I  think  for  the  actual  serving  members 
of  the  Board  you  have  selected  the  preeminent  organizations  in  the 
field.  I  think  they  have  done  a  remarkably  good  job. 

Mr.  Hughes.  Dr.  Billington,  on  the  same  subject,  and  I  would  be 
very  happy  to  hear  from  you  on  that  particular  point,  is  the  ques- 
tion of  nominations.  I  can  see  where  a  librarian  would  be  subjected 
to  much  pressure  in  some  instances.  Would  it  be  wise  for  us  to  look 
at  a,  perhaps,  selection  process  that  relieves  you  of  some  of  that 
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pressure  by  having  others  make  nominations?  For  instance,  here  in 
the  Congress  it  is  not  unusual  for  the  Speaker  to  make  nomina- 
tions to  boards,  and  the  Minority  Leader  makes  nominations,  as 
well  as  the  President  of  the  Senate.  What  is  your  view  on  that? 

Dr.  Billington.  I  think  there  are  a  variety  of  ways  that  the  com- 
position of  the  Board  could  be  constructed,  or  reconstructed.  I  think 
that  the  original  choices  that  were  made— I  am  not  just  saying  this 
because  they  happen  to  be  the  ones  sitting  there— I  think  have 
proven  to  represent  a  good  diversity  of  the  positions  and  opinions 
of  interested  advisors,  and  by  most  people's  belief  I  think  a  pretty 
good  cross-section  of  the  major  institutions.  Now  there  are  not  that 
many  institutions  involved  in  film  preservation  archives.  As  I  have 
indicated,  the  Library  of  Congress  does  half  the  work.  The  other 
half  is  done  in  other  archives.  The  major  players  are  only  UCLA 
Museum  of  Modern  Art,  the  Eastman  House  in  Rochester,  Univer- 
sity of  Wisconsin,  and  may  be  a  couple  of  others.  But  there  aren't 
that  many  players,  and  UCLA  and  NYU,  I  guess  were  the  ones 
chosen  from  that  universe.  There  are  a  larger  number  of  film 
schools  and  programs,  and  these  were  picked  out  of  that  universe. 
I  think  those,  both  institutionally  and  the  people  that  they  have 
sent,  have  been  outstanding,  so  I  would  have  had  a  hard  time  say- 
ing that  the  present  composition  should  be  rescrambled. 

Mr.  HUGHES.  Well,  no,  that  is  not  the  point. 

Dr.  Billington.  It  could  be. 

Mr.  HUGHES.  I  am  not  even  suggesting  that— we  may  very  well 
under  some  other  system  end  up  with  the  same  composition  of  the 
board  as  it  now  exists.  I  happen  to  agree  that  the  cross-section  is 
probably  well  and  it  has  served  us  well.  But  it  is  a  bit  unusual.  I 
don't  remember  in  any  legislation  seeing  us,  you  know,  basically 
give  a  seat  on  a  commission  to  a  specific  organization.  That  is  most 
unusual.  And  I  can  see  some  problems  down  the  road  that  we 
haven't  experienced  with  regard  to  that. 

Dr.  Billington.  That  is,  you  know,  a  question  for  the  Congress 
to  decide.  But  I  would  say,  and  I  think  Fay  would  probably  agree 
as  the  chairman— certainly  I— as  a  witness  to  whom  the  Board 
serves  as  advisory— have  felt  that  they  are  pretty  conscientious 
about  representing  the  interest  of  the  whole  universe  they  rep- 
resent. If  anything,  it  has  an  institutional  obligation,  rather  than 
an  institutional  favor. 

Mrs.  KANIN.  If  this  is  the  first  time  you  have  done  a  very  good 
job.  I  mean,  if  this  is  the  first  time  that  institutions  have  been 
named,  the  choices  have  been  very  felicitous.  Because  this  Board 
has  worked  admirably  well  together.  It  is  a  group  that  has,  as  I 
said,  diverse  opinions  but  has  used  them  to  serve  the  cause.  Every- 
one on  that  Board  has  earned  his  or  her  place  in  the  field.  They 
are  not  there  because  they  know  anybody  or  because  someone  likes 
them.  They  are  there  because  they  have  earned  their  place. 
m  Mr  HUGHES.  You  have  been  very  helpful,  and  I  am  not  suggest- 
ing that  the  system  isn't  a  good  system,  that  the  folks  who  have 
served  on  the  Board  haven't  done  a  good  job.  On  the  contrary,  as 
I  indicated  at  the  outset,  I  think  they  have  done  a  very  good  job 

Mrs.  Kanin.  I  have  sensed  that.  Yes. 

Mr.  HUGHES.  But  we  are  now  implementing  for  6  years.  Now  is 
the  time  to  look  at  these  issues. 
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Dr.  BlLLlNGTON.  If  you  wanted  to  propose  rotation  among  com- 
parable institutions,  I  mean  that  would  be  all  right,  although  you 
would  lose  some  of  the  values  of  continuity  and  experience.  I  am 
not  sure  that  it  would  make  that  much  difference  in  terms  of  fairly 
representing  the  interests  of  that  universe.  Because  my  impression 
is  that  the  people  representing,  although  they  come  from  a  given 
institution,  feel  their  responsibility  is  to  represent  that  whole  uni- 
verse of  comparable  institutions.  In  any  event,  that  universe  is 
fully  consulted  by  me  and  the  Board  as  a  whole  on  the  selection 
procedures  and  the  other  important  judgments. 

But  I  think  somebody  has  to  decide,  and  I  think  if  the  Congress 
wishes  to  reexamine  that  that  certainly  would  be  appropriate,  this 
would  be  the  appropriate  time  to  do  it. 

Mr.  Hughes.  Thank  you.  The  gentleman  from  California. 

Mr.  MOORHEAD.  Yes.  Dr.  Billington,  while  I  had  you  here  I  want- 
ed to  ask  you  a  question  on  a  kind  cf  affiliated  subject.  Last  year 
the  Congress  enacted  legislation  directing  the  Librarian  of  Con- 
gress to  establish  four  positions  for  Associate  Registers  of  Copy- 
rights in  accordance  with  the  recommendation  of  the  Register.  I 
know  we  kind  of  negotiated  with  Mr.  Tabb,  who  I  see  back  there, 
and  we  had  the  assurance  that  those  positions  would  be  filled.  I 
wonder  what  progress  has  been  made  in  that  direction? 

Dr.  Billington.  We  have  filled  two  and  are  working  on  the  other 
two. 

Mr.  Moorheao.  How  soon  do  you  expect  to  have  those  other  two 
filled? 

Dr.  Billington.  I  can't  really  say.  I  would  have  to  consult  with 
my  people  and  see  where  it  stands  at  the  moment. 

Mr.  MOORHEAD.  Could  you  kind  of  let  me  know  what  the  plans 
are  in  the  next  few  weeks? 

Dr.  Billington.  Yes,  sir.  We  will  let  you  know  right  away. 

Mr.  MOORHEAD.  Thank  you. 

Mr.  Hughes.  I  have  just  a  couple  of  additional  questions.  The  na- 
ture of  the  films  added  to  the  Registry  is  broadened  to  include  doc- 
umentaries and  cartoons.  Do  you  think  that  the  Board  should  be 
expanded  further  to  include,  for  example,  animators,  historians  or 
documentary  filmmakers? 

Dr.  Billington.  We  didn't  think  so  because  we  think  that  in  the 
process  of  selecting  we  are  going  to  consult  with  those  groups.  We 
have  already  consulted  with  them  and  we  will  be  consulting  with 
them  even  more  under  the  new  provisions  which  call  for  its  being 
not  just  commercially  released  feature  films.  So  I  think  at  some 
point  one  gets  concerned  about  the  size  of  the  Board.  It  has  very 
good  dynamics  now.  We  think  it  can  take  the  small  number  of  ad- 
ditions that  we  have  proposed.  We  think  these  would  have  to  be 
additive  to  those  and  that  you  really  do  get  into  the  business  of  get- 
ting too  large  a  body  to  function  effectively.  Also,  it  increases  the 
cost  that  goes  into  board  meetings  rather  than  film  preservation, 
and  we  wanted  to  hold  that  down  and  put  all  of  the  bang  on  the 
preservation  buck. 

Mrs.  Kanin.  Just  on  that  point — we  are  very  pleased  that  the  ac- 
tual expenses  of  the  Board  have  been  minimal.  That  we  have  saved 
the  majority  of  the  funds  that  have  been  assigned  for  actual  preser- 
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vation  use.  We  are  very  pleased  about  that.  I  thought  you  would 
like  knowing  that. 

Mr.  HUGHES.  I  think  you  have  very  eloquently  indicated  just  how 
passionately  the  members  of  the  Board  serve.  They  have  done  an 
extremely  good  job.  I  am  not  questioning  that  work  at  all.  It  has 
been  superb.  I  wish  all  start-up  programs  worked  r.s  efficiently  and 
effectively  as  this  one  has  in  its  maiden  voyage.  So  we  have  no 
complaints. 

Section  303(a)(2)(D)  of  the  bill,  Doctor,  you  would  have  set  the 
standards  for  the  preservation  and  restoration  of  films  that  would 
be  used  to  determine  whether  the  film  qualifies  for  the  use  of  the 
seal.  What  do  you  anticipate  the  standards  will  be? 

Dr.  BlLLlNGTON.  Well,  it  is  the  "original  and  complete"  standard 
as  far  as  it  can  be  determined  by  the  technical  and  scholarly  work. 

Mr.  HUGHES.  Do  you  have  specific  guidelines  that  your  techni- 
cians use  in  making  the  recommendation  to  you? 

Dr.  BlLLlNGTON.  Yes.  I  could  get  this  explained  more  fully.  The 
important  point  is  that  there  are  always  going  to  be  little  elements 
of  uncertainty  in  judgment  and  it  is  important  that  there  be  one 
standard  Doint  of  reference  for  a  quality  control  seal  of  this  kind. 
That  is  why  we  think  that  the  Library's  Motion  Pictures'  Broad- 
casting and  Recorded  Sound  Division  which  has  been  working  on 
this  since  the  late  fifties  is  the  logical  place. 

It  is  a  voluntary  thing  and,  as  I  say,  others  will,  as  long  as  they 
coordinate  with  us  and  satisfy  the  same  standard,  other  centers 
will  be  able  to  affix  it  as  long  as  it  is  authorized  by  the  Library 
as  a  central  point  of  reference,  which  we  think  is  important. 

Mr.  HUGHES.  How  many  films  have  been  selected  for  the  Na- 
tional Film  Registry  to  date? 

Dr.  BlLLlNGTON.  Fifty  so  far  and  we  will  discuss  selection  of  an- 
other 25  this  week. 

Mr.  Hughes.  On  Friday. 

Mrs.  Kanin.  Tomorrow. 

Dr.  BlLLlNGTON.  Well,  we  will  discuss  it  tomorrow. 
Mrs.  Kanin.  We  will  discuss  it  tomorrow,  right. 
Mr.  HUGHES.  Does  the  gentleman  from  California  have  further 
questions? 
Mr.  MOORHEAD.  Nothing,  Mr.  Chairman. 

Mr.  Hughes.  Well,  thank  you  very  much.  You  have  been  very 
helpful.  We  appreciate  your  contributions  today,  and  again  we  com- 
mend you  for  your  splendid  work.  Thank  you  very  much. 

Mrs.  Kanin.  Thank  you. 

Dr.  BlLLlNGTON.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  just  would  like  to  say  a  word  about  all  the  hard 
work  done  by  the  people  from  the  Motion  Picture  Division  of  the 
Library  of  Congress,  and  Mr.  Schwartz  and  the  others  in  the  Copy- 
right Office.  I  think  their  work  has  gone  beyond  duty,  and  one  rea- 
son that  the  overhead  has  been  so  low,  as  Mrs.  Kanin  is  reporting, 
is  the  extraordinary  amount  of  dedication,  and  real  enthusiasm  and 
interest  that  the  staff  at  the  Library  of  Congress  has  shown.  I  am 
the  person  who  shows  up  at  the  photo  opportunities,  but  I  just 
want  you  to  know  there  are  an  awful  lot  of  people  doing  really 
dedicated  work  in  this  field  for  a  long  time,  and  in  other  archives 
as  well. 
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Mr.  HUGHES.  We  understand  that  in  the  Congress.  And  we  thank 
the  staff  for  their  superb  work. 

Mr.  Hughes.  I  would  like  to  welcome  our  second  panel  of  wit- 
nesses this  morning  representing  different  perspectives  on  film 
preservation  in  the  proposal  under  consideration. 

Nicholas  Counter  III  is  the  president  of  the  Alliance  of  Motion 
Picture  and  Television  Producers,  and  is  a  member  of  the  National 
Film  Preservation  Board.  Today,  Mr.  Counter  is  testifying  on  be- 
half of  the  Motion  Picture  Association  of  America. 

Elliot  Silverstein,  a  prominent  director  of  films,  will  testify  on  be- 
half of  the  Directors  Guild  of  America.  Mr.  Silverstein  serves  as 
chairman  of  the  guilds"  President's  Committee  and  has  led  the 
guilds'  efforts  to  protect  moral  rights  of  filmmakers. 

Brian  Walton  is  executive  director  of  the  Writers  Guild  of  Amer- 
ica, West,  an  organization  that  represents  approximately  7,000 
writers  of  film,  television  and  radio  in  the  United  States.  Both 
Writers  Guild,  West,  and  its  sister  organization  Writers  Guild, 
East,  serve  on  the  Film  Preservation  Board  as  well. 

I  know  that  Mr.  Walton  and  other  witnesses  traveled  great  dis- 
tances to  testify  today  and  we  very  much  appreciate  your  being 
here  today.  We  have  your  testimony,  which  will  be  made  a  part  of 
the  record  in  full,  and  I  am  going  to  ask  you  to  summarize  for  us — 
we  don't  want  you  to  read  the  statements — so  that  we  can  get  right 
to  questions,  if  we  could. 

Why  don't  we  begin  with  you,  Mr.  Counter?  Welcome. 

STATEMENT  OF  NICHOLAS  COUNTER  III,  PRESIDENT,  ALLIANCE 
OF  MOTION  PICTURE  AND  TELEVISION  PRODUCERS,  LOS  ANGE- 
LES, CA,  ON  BEHALF  OF  THE  MOTION  PICTURE  ASSOCIATION 
OF  AMERICA,  INC. 

Mr.  Counter.  Mr.  Chairman,  and  members  of  the  commi*fee,  as 
you  indicated,  my  testimony  today  will  be  on  behalf  c.  the 
AMPTP — the  Alliance  of  Motion  Picture  and  Television  Produc- 
ers— as  well  as  the  Motion  Picture  Association  of  America.  The 
AMPTP  represents  over  200  companies  which  produce  movies  and 
television  shows,  and  included  among  our  members  are  the  eight 
major  film  producers  and  distributors  that  make  up  the  MPAA. 

Now,  the  AMPTP  is  responsible  for  negotiating  collective  bar- 
gaining agreements  with  the  guilds  and  unions  in  our  industry  who 
represent  the  many,  and  I  emphasize  the  many,  collaborators  em- 
ployed to  make  movies.  The  American  motion  picture  industry  is 
committed  to  the  preservation  of  one  of  its  most  important  assets, 
its  film  libraries.  Motion  picture  studios  and  other  owners  of  film 
libraries  spend  tens  of  millions  of  dollars  each  year  on  film  preser- 
vation ana  restoration.  My  written  testimony  contains  a  number  of 
examples  of  ways  the  MPAA  and  its  member  companies  have  un- 
dertaken, financially  supported  and  otherwise  assisted  programs  to 
advance  film  preservation  in  America.  They  fund  not  only  their 
own  substantial  in-house  programs  but  also  support  outside  pro- 
grams. 

As  indicated  earlier,  the  MPAA  and  the  Turner  Co.,  own  in  ex- 
cess of  50  percent  of  the  first  50  films  already  selected  for  the  Film 
Registry.  They  needed  no  special  incentive  to  preserve  those  films. 
Virtually  every  one  of  the  MPAA  and  Turner  films  had  been  me- 
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ticulously  preserved  long  before  they  were  selected  for  the  Registry 
That  is  why  the  AMPTP  and  the  MPAA  appreciate  the  interest  of 
Congress  in  this  area  and  its  desire  to  advance  film  preservation, 
particularly  for  those  works  which  have  passed  into  the  public  do- 
main or  those  which  have  been  neglected  by  others. 

The  AMPTP  and  the  MPAA  strongly  support  the  film  preserva- 
tion goals  of  the  Librarian  of  Congress  and  the  principle  of  preser- 
vation embodied  in  H.R.  2372.  With  equal  strength,  we  oppose  any 
legislative  effort  to  require  the  labeling  of  motion  pictures.  As  you 
know,  the  1988  act  was  not  acceptable  to  us.  We  strongly  opposed 
it  because  it  imposed  conditions  on  the  distribution  of  motion  pic- 
tures that  are  adverse  to  the  constitutional  princip.oo  of  free  speech 
and  the  advancement  of  the  public  purposes  of  our  copyright  laws. 

As  a  member  of  the  Film  Preservation  Board,  I  have  had  a  per- 
fect vantage  point  to  see  the  problems  that  arise  when  a  govern- 
ment-sanctioned agency  is  in  the  business  of  administering  and  en- 
forcing a  labeling  regime  that  is  linked  to  government  classification 
of  protected  and  expressive  materials.  I,  like  you,  would  like  to 
commend  the  Librarian  and  his  staff  for  ac  ninistering  a  cum- 
bersome law  in  the  most  professional  way  possible.  He  forged  con- 
sensus and  focused  our  attention  where  it  was  most  needed,  in  film 
preservation.  If  there  are  to  be  labels,  the  matter  should  be  ad- 
dressed, and  you  have  indicated  that  it  will  be  addressed,  at  an- 
other time,  but  in  our  view  it  should  be  addressed  by  the  private 
sector.  Private  contract  laws  should  be  the  mechanism  by  which 
enforcement  is  obtained,  not  through  a  government  agency.  And 
frankly,  it  is  our  view  that  that  is  what  collective  bargaining  is  for, 
particularly  in  a  heavily  unionized  industry  such  as  the  motion  pic- 
ture industry. 

Aiid  finally,  only  the  copyright  owner  should  have  the  right  to 
decide  how  to  present  or  label  his  or  her  work  in  order  to  assure 
the  widest  possible  dissemination  of  that  work.  That  of  course,  is 
the  fundamental  principle  behind  our  copyright  law  which  this  sub- 
committee so  strongly  protects.  And,  if  the  Congress  wants  to  re- 
view some  of  these  other  questions,  as  you  have  indicated  will  be 
done  at  another  time,  we  are  glad  to  see  that  it  will  be  handled 
by  this  subcommittee. 

Before  concluding,  I  would  like  to  highlight  some  of  the  impor- 
tant technical  aspects  of  the  bill  that  we  think  the  subcommittee 
should  direct  their  attention  to.  The  first  has  already  been  men- 
tioned and  that  is  in  the  definitions  under  section  304(a)(2)(C) 
which  mandates  that  all  films  included  in  the  National  Film  Reg- 
istry be  "original  and  complete."  We  have  a  difference  with  the  Li- 
brarian here  in  terms  of  the  terminology,  frankly.  And  I  heard  his 
testimony  earlier.  His  point  going  to  clarity  and  concrete  under- 
standing as  to  the  terms  is,  of  course,  a  good  one.  However,  we  are 
concerned  about  the  terminology  'original  and  complete"  and  how 
it  could  impact  other  legislation,  otner  copyright  laws  that  are 
presently  on  the  books. 

We  think  that  the  phrase  should  be  modified  to  reflect  the  pres- 
ervation goal  of  this  bill,  and  if  there  is  some  term  that  could  be 
devised  that  meets  that  goal  we  think  it  should  be  considered  by 
this  subcommittee. 
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Second,  the  AMPTP  and  the  MPAA  would  not  object  to  the  seal 
where  its  use  on  a  copyrighted  work  is  entirely  voluntary.  This  is 
consistent,  we  think,  with  concerns  we  might  have  under  the  first 
amendment  to  otherwise  mandate  a  seal.  However,  the  language  of 
the  bill  must  be  changed  to  specify  that  only  a  copyright  owner 
may  apply  the  Registry  seal  to  a  copyrighted  film  print.  We  think 
that  is  important. 

I  made  several  other  points  in  the  written  testimony  which  I  will 
not  go  into  at  this  point.  But  I  do  want  to  emphasize  that  we  do 
support  expanding  the  Board  to  include  of  other  organizations  and 
interests.  I  would  also  mention  that  there  are  so  many  different 
collaborators  involved  in  the  making  of  a  motion  picture  that  some 
of  them  have  not  been  heard  from  in  our  past  deliberations.  One 
is  going  to  be  addressed,  is  already  addressed  in  the  bill.  That  is 
the  cinematographers.  I  would  also  mention  the  people  like  the  edi- 
tors, art  directors,  costume  designers,  composers  of  the  music  that 
goes  into  our  films,  makeup  artists  on  particular  kinds  of  films, 
and  special  effects  personnel  as  well.  All  are  involved  in  this  proc- 
ess. One  organization  that  does  represent  most  of  those  disciplines 
is  the  International  Alliance  of  Theatrical  and  Stage  Employees, 
which  is  the  bargaining  representative  for  those  groups  of  employ- 
ees with  whom  I  deal  in  our  labor  negotiations,  and  perhaps  they 
should  be  considered  for  a  spot  on  the  Board.  That  is  not  in  my 
written  testimony.  I  mention  that  today. 

In  summary,  it  is  critically  important,  as  Chairman  Hughes 
noted  in  his  remarks  introducing  this  measure,  that  we  not  let  the 
focus  of  this  bill  shift  from  the  universally  supportable  goal  of  pre- 
serving our  endangered  film  heritage.  Every  effort  should  be  made 
to  ensure  that  the  energies  of  the  Librarian  and  the  National  Film 
Preservation  Board  are  directed  toward  guaranteeing  that  the  frag- 
ile fruits  of  our  cinematic  history  are  maintained  for  future  genera- 
tions to  enjoy. 

Thank  you  for  allowing  me  to  testify. 

Mr.  HUGHES.  Thank  you,  Mr.  Counter. 

[The  prepared  statement  of  Counter  follows:] 


354 


Testimony  of  J.  Nicholas  Counter,  III 
on  behalf  of 

The  Alliance  of  Motion  Picture  and  Television  Producers 
and 

The  Motion  Picture  Association  of  America 
on  Title  III  of  H.R.  2372,  the  National  Film  Preservation  Act 
House  Judiciary  Committee 
Intellectual  Property  and  Judicial  Administration  Subcommittee 
June  12,  1991 


Mr.  Chairman,  Members  of  the  Committee,  my  name  is  J.  Nicholas 
Counter  III.  I  am  the  President  of  the  Alliance  of  Motion  Picture  and 
Television  Producers-  known  as  the  AMPTP.  I  am  AMPTP's  delegate  to 
the  National  Film  Preservation  Board. 

The  AMPTP  represents  over  200  compares  tfrzl  produce  movies 
and  television  shows  -  including  the  eight  major  film  producers  and 
distributors  that  make  up  the  Motion  Picture  Association  of  America. 

AMPTP  is  responsible  for  negotiating  and  administering  collective 
bargaining  agreements  with  the  guilds  and  unions  that  represent  those 
employed  to  help  make  movies.  We  negotiate  with  the  directors,  writers, 
screen  actors,  musicians,  art  directors,  cinematographers,  editors, 
costume  designers,  make-up  artists,  sound  engineers  and  set  designers 
-  these  and  the  many  other  professionals  who  collaborate  with 
producers  to  make  a  motion  picture. 

The  American  motion  picture  industry  is  committed  to  the 
preservation  of  one  of  its  most  important  assets:  its  film  libraries. 
Motion  picture  studios  and  other  private  sector  owners  of  film  libraries 
spend  literally  tens  of  millions  of  dollars  every  year  on  film  restoration 
and  preservation. 

AMPTP  and  MPAA  appreciate  Congress'  interest  in  this  area,  and 
certainly  share  its  desire  to  advance  film  preservation  efforts,  particularly 
for  those  works  which  have  passed  Into  the  public  domain  or  are  being 
neglected. 

Ne>  jrtheless.  AMPTP  and  MPAA  opposed  passage  of  the  National 
Film  Preservation  Act  of  1988  and  the  formation  of  the  Film  Preservation 
Board.  We  feel  strongly  that  the  1988  Act  imposes  conditions  on  the 
marketing  of  motion  pictures  that  are  adverse  to  constitutional 
principles  of  free  speech  and  the  advancement  of  the  public  purposes  of 
copyright. 
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The  Congress  should  not  empower  a  government-sanctioned  panel 
to  make  aesthetic  decisions    and  certain1  y  not  to  choose  which  version 
of  a  particular  film  produced  by  private  citizens  Is  "preferable"  or 
"superior." 

Three  years  of  attempting  to  operate  under  the  1988  Act 
demonstrated  the  undeslrablllty  of  having  any  government-sanctionecf* 
agency  In  the  business  of  administering  and  enforcing  a  labeling  regime 
that  Is  linked  to  a  government  classification  of  protected,  expressive 
works.  Indeed,  only  a  copyright  owner  should  have  the  right  to  decide 
how  to  present  or  "label"  his  or  her  work. 

Significantly,  this  subcommittee  evidenced  Its  aversion  to 
government- mandated  labeling  based  on  content  during  last  year's 
hearings  under  former  Chairman  Kastenmeler  on  the  Foreign  Agents 
Registration  Act.  That  Act  permits  the  U.S.  Department  of  Justice  to 
require  that  certain  foreign-produced  films  and  videos  be  labeled  as 
"propaganda"  before  they  can  be  distributed  in  this  country.  As  the 
American  Library  Association  observed  in  Its  testimony,  "a  label  Is  a 
labeL  and  govemmentally  mandated  labels  affixed  to  expressive 
materials  are  counter  to  the  principles  of  librarianship  and  the  spirit  of 
the  First  Amendment." 

While  the  National  Film  Preservation  Act  of  1988  was  fraught  with 
problems,  pitfalls  and  ambiguities,  AMPTP  and  MPAA  commend  the 
efforts  of  the  Librarian  of  Congress.  Dr.  Jim  Bllllngton,  in  administering 
the  Act.  He  and  his  staff  -  including  Winston  Tabb  and  Eric  Schwartz  - 
managed  potentially  controversial  and  divisive  Issues  In  a  way  that  kept 
the  energies  of  all  Board  members  and  other  interested  parties  properly 
focused  on  constructive  ways  to  preserve  America's  film  heritage.  As  a 
direct  result  of  Dr.  BUlington's  leadership,  Board  members  recommended 
that  he  suggest  a  revised  law  more  directly  focused  on  coordinating  and 
expanding  current  film  preservation  efforts.  , 

As  Chairman  Hughes  noted  when  he  Introduced  H.R.  2372,  which 
Includes  the  Librarian  of  Congress*  proposal  for  reauthorizing  the  Film 
Preservation  Board,  the  1988  law  implicated  essential  copyright 
principles  and  should  not  have  been  hurried  into  law  as  a  legislative 
amendment  to  an  appropriations  bill.  We  support  the  Chairman's 
determination  to  focus  squarely  on  film  preservation,  and  welcome  a 
thorough  review  of  any  related  issues  by  the  committee  with  expertise  in 
the  Intricacies  of  the  copyright  law  and  the  First  Amendment.  We  note 
that  Chairman  Brooks  expressed  similar  sentiment  in  a  1988  statement 
about  the  Act.  (September  9.  1988  Congressional  Record  at  E2885). 
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The  MPAA  member  companies  strongly  support  the  Librarian's 
film  preservation  goals.  With  equal  strength,  MPAA  opposes  any 
legislative  effort  to  require  labeling  of  motion  pictures."  In  the  words  of 
Congressman  Vic  Fazio,  chairman  of  die  House  Appropriations 
Subcommittee  that  oversees  the  Library:  "film  preservation  is  consistent 
with  the  Library's  overall  mission,  [and  the  Librarian's  proposal]  makes  it 
possible  for  the  Library  to  turn  its  energy  and  resources  to  the  most 
pressinr  concern  facing  America's  film  history:  the  physical 
deterioration  of  film  stock." 


Private  Sector  Film  Preservation  Initiatives 

The  purported  purpose  of  the  National  Film  Registry  created  by  the 
1988  Act  was  to  ensure  that  certain  films  deemed  by  the  Librarian  to  be 
culturally,  historically  or  aesthetically  significant  would  be  preserved. 

It  is  noteworthy  that  MPAA  member  companies,  plus  the  Turner 
Entertainment  Company     not  an  MPAA  member  company  but  the 
owner  of  a  major  film  library    combine  to  own  the  copyright  in  well  over 
half  of  the  first  50  films  selected  for  the  Registry  and  needed  no  special 
incentive  to  preserve  these  films. 

Virtually  every  one  of  the  MPAA  and  Turner  films  had  been 
meticulously  preserved  long  before  they  were  ever  entered  in  the 
Registry.  The  copyright  owners  had  cleaned  them,  restored  them. 
Improved  damaged  sections  of  the  film  within  the  limits  of  technology, 
transferred  these  films  to  safety  stock,  and  safely  tucked  away  a  "master 
copy"  (or  "master  negative")  in  a  climate-controlled  vault.  New  film  prints 
can  be  made  at  any  time  from  the  preserved  "master  copy"  —  so  these 
films  can  be  enjoyed  by  future  generations. 

Granted,  the  past  record  in  this  area  is  not  spotless.  In  past 
decades,  films  were  neglected  -  even  mistreated  or  destroyed.  But  those 
were  different  times,  when  film  was  considered  simply  an  entertainment 
medium  with  little  or  no  future  value. 

The  MPAA  and  its  member  companies  undertake,  financially 
support,  or  otherwise  assist  outside  programs  to  advance  film 
preservation  in  America.  Their  intensive  and  constantly  expanding  "in- 
house"  programs  develop,  implement,  and  fund  the  preservation  of 
extensive  libraries.  Meanwhile,  films  that  are  no  longer  protected  by 
copyright  -  "public  domain"  works  -  and  films  owned  by  collectors  who 
cannot  properly  store  them  remain  at  great  risk. 
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Today,  with  attention  to  preservation  technology,  and  the  constant 
expansion  of  anciUary  markets  for  films,  the  major  studios  are  making  a 
continuing  x^ommitment  to  preservation.  With  the  near-universal 
availability  of  VCRs,  and  the  growth  of  cable  and  satellite  TV,  studio 
libraries  have  become  invaluable  assets.  Consequently,  each  and  every 
MPAA  member  company  is  spending  millions  of  dollars  every  year  to 
preserve  its  inventory, 

Chances  are  you  have  read  about  —  or  seen  for  yourself  —  the 
fruits  of  their  efforts:  Universal's  recent  rerelease  of  Spartacus. 
Columbia's  remarkable  work  on  Lawrence  of  Arabia,  and  the  efforts  of 
Turner  Entertainment  on  Gone  with  the  Wind  and  the  recently  restored 
and  rereleased  Citizen  Kane,  distributed  by  Paramount. 

But  preservation  efforts  do  not  extend  only  to  feature  films.  TV 
shows,  cartoons,  and  other  film  materials  are  also  being  preserved,  every 
day.  by  the  private  sector. 

It  is  noteworthy  that  the  major  studios  are  also  expending  great 
resource^  preserving  their  new  releases.  They  have  learned  from  their 
experiences,  and  vant  to  make  sure  that  they  won't  have  to  go  through 
this  exercise  with  Ghost,  or  Home  Alone,  or  Pretty  Woman  thirty  years 
from  now. 

Attached  in  an  appendix  are  some  recent  articles  discussing  some 
of  the  studios'  substantial  film  preservation  efforts,  such  as: 

Paramount's  construction  of  a  recently  opened  40,000 
square-foot  state-of-the-art  archive  building,  with  a 
computer  data  base  listing  a  half-million  items  cataloguing 
cans  of  film,  reels  of  videotape,  and  magnetic  film  and  tape 
for  audio  records. 

Warner  Bros.'  work  on  an  extensive,  multi-million  dollar  film 
restoration  project  that  has  to  date  breathed  new  life  into  26 
classic  films  including  East  of  Eden.  Rebel  Without  a  Cause, 
and  A  Streetcar  Named  Desire. 

Fox's  51,000  square-foot  Hollywood  storage  vault  rebuilt  in 
1983  for  maintaining  more  than  3,000  feature  films  and 
3,000  to  4,000  filmed  series  episodes, 
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Columbia's  year-old  Film  and  Tape  Preservation  Committee 
comprised  of  representatives  of  America's  leading  film 
preservation  organizations  -  created  to  work  on  a  national 
level  on  film  and  tape  preservation  and  restoration  policies 
and  manage  major  film  preservation  activities  associated 
with  Columbia's  own  filmed  entertainment  library. 

Disney's  three-year  restoration  of  Fantasia  -  and  ongoing 
work  on  1500  feature  films  and  500  cartoons. 

MCA's  million  dollar  restoration  and  rerelease  of  Spartacus 

in  addition  to  caring  for  its  3,000  feature  films  and  17,000 
television  series  episodes  and  movies. 

Let  there  be  no  doubt  that  much  of  America's  film  history  is  in 
good  hands.  Given  the  demonstrated  value  of  film  libraries,  it  makes  no 
sense  for  copyright  owners  not  to  care  for  them. 


Title  III  ofH.R  2372 

MPAA  and  AMPTP  support  the  Librarian's  film  preservation  goals, 
and  the  principle  of  preservation  embodied  of  Title  III  of  H.R.  2372. 
However,  there  are  important  aspects  of  the  bill  that  we  believe  require 
the  Subcommittee's  attention  before  approval. 

For  instance,  several  issue j  are  raised  by  the  language  in  SecUon 
304(a)(2)(C)  of  the  bill,  which  states: 

The  Librarian  shall  provide  a  seal  to  indicate  that  a  film  has  been 
included  in  the  National  Film  Registry  as  an  enduring  part  of  the 
national  cultural  heritage  of  the  United  States.  Such  seal  may 
then  be  used  on  copies  of  such  films  that  are  original  and  complete 
versions  as  they  were  first  published,  after  such  copies  have  been 
examined  and  approved  by  the  Librarian. 

a)      "original  and  complete"  -  Permitting  a  government  body  to 
brand  a  particular  version  of  a  work  as  "original  and  complete"  can  lead 
to  consumer  confusion.  For  instance,  the  rereleased  versions  of 
Lawrence  of  Arabia  and  Spartacus  included  footage  that  did  not  appear 
in  the  original  theatrical  release  but  which,  in  the  minds  of  some  fans, 
made  these  versions  more  "complete"  than  the  "original." 

While  it  might  not  be  necessary  to  modify  the  text  of  the  definition 
of  "original  and  complete"  contained  in  SecUon  3' 2(5)  of  H.R.  2372.  the 
term  itself  is  misleading. 
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Rather  than  invite  unnecessary  confusion,  we  recommend  that 
another  term  be  used  to  reflect  the  fact  that  the  version  one  is  viewing 
has  been  preserved.  The  terms  "preserved  film,"  "restored  film.''  or 
'Registry  version  of  a  film"  may  suffice. 

b)  "copies  of  such  films"  -  The  Librarian's  proposal  would 
permit  a  copyright  owner  to  apply  the  Registry  seal  to  a  film  print  -  the 
medium  used  in  movie  theaters  —  and  would  not  permit  use  of  the  seal 
on  a  videotape,  laser  disc,  or  other  copy  of  a  film.  The  purpose  of  this 
Act.  after  all,  is  film  preservation,  so  the  terms  of  the  Act  should 
necessarily  apply  only  to  films  as  they  may  be  distributed  on  film  stock. 

The  text  of  the  bill  is  not  easy  to  understand,  and  should  be 
revised  to  specify  that  the  seal  may  only  be  applied  to  "film  prints"  or 
"copies  on  film  stock." 

c)  "examined  and  approved  by  the  Librarian"  —  As  written,  the 
bill  appears  to  require  the  Librarian  to  inspect  every  copy  of  every  film 
print  to  which  a  copyright  owner  desires  to  affix  a  seal.  This  is  surely 
unintended,  and  should  be  revised  to  permit  the  Librarian  to  review  a 
representative  print. 

Taking  account  of  the  three  concerns  expressed.  MPAA  and  AMPTP 
recommends  that  the  second  sentence  of  the  paragraph  reprinted  above 
be  changed  to  read: 

...Such  seal  may  then  be  used  on  a  film  print  of  a  title  selected  for 
the  Registry,  provided  that  the  film  print  is  identical  to  the 
"preserved  film"  previously  approved  by  the  Librarian. 

•  *  * 

Section  304(a)(2)(C)  goes  on  to  declare: 

In  the  case  of  copyrighted  works,  only  the  copyright  owner,  a  duly 
authorized  licensee,  or  the  Librarian  or  an  archive  other  than  the 
Library  of  Congress  may  place  a  seal  on  a  copy  of  a  film  selected 
for  Inclusion  in  the  National  Film  Registry.  Wherever  appropriate, 
the  Librarian  may  accompany  the  seal  with  language  Indicating 
that  a  copy  of  a  film  was  preserved  and  restored  by  the  Librarian 
or  by  an  archive  acting  under  the  standards  issued  under 
subparagraph  (D). 
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d)  who  may  "place  a  Seal"  -  MPAA  and  AM  FTP  will  not  object 
to  the  Seal  created  by  this  bill  because  Its  use  Is  entirely  voluntary  -  a 
copyright  owner  has  the  right  to  use  It.  or  to  choose  not  to  use  It. 

However,  we  feel  strongly  that  only  the  copyright  owner  should 
have  the  authority  to  place  a  seal  on  a  copy  of  a  film,  or  to  grant 
authority  for  another  to  do  so.  To  do  otherwise  Is  contrary  to  the  spirit, 
and  probably  the  letter,  of  our  copyright  law. 

In  addiUon.  the  bill  would  include  an  "archive "  among  those 
empowered  to  apply  the  Registry  seal  to  a  film  without  defining  what 
consututes  an  "archive."  Could  any  film  enthusiast  or  collector  declare 
himself  an  "archive?" 

We  recommend  that  this  secdon  be  revised  to  require  the  copyright 
owner's  approval  before  a  seal  may  be  applied  to  a  copy  of  his  or  her 
work,  and  to  permit  the  Librarian  to  place  the  seal  on  a  copy  of  a 
Registry  film  only  if  (i)  the  film  is  in  the  public  domain,  or  (ii)  the 
copyright  owner  has  expressly  authorized  the  Librarian  to  apply  the  seal. 

e)  Librarian's  discredon  to  "accompany  th  -,eal  with  language" 
We  oppose  the  concept  of  a  government  official's  having  discreUon 

to  promulgate  recommended  or  mandatory  wording. 

We  believe  all  interests  would  be  far  better  served  if  the  statute 
prescribed  appropriate  wording  that  should  be  a  part  of  the  Registry 
seal.  We  recommend  "Library  of  Congress  /  NaUonal  Film  Registry  / 
Preserved  as  part  of  the  NaUonal  Film  PreservaUon  Act." 

0       preservation  "standards"  --  This  bill  instructs  the  Librarian 
to  publish  in  the  Federal  Register  standards  for  preservaUon  or 
restorauon  of  films.  The  statute  offers  minimal  guidance.  In  addiUon, 
the  bill  does  not  provide  for  public  ncUce,  opportunity  for  comment,  or 
other  procedural  protecUons.  This  is  very  troubling. 

In  our  consultaUons  with  film  preservaUon  experts,  we 
ascertained  that  it  would  be  difficult  to  craft  a  workable  set  of 
"standards."  Each  preservaUon  project  presents  unique  problems  and 
challenges,  and  with  every  passing  year  film  preservaUon  technologies 
change  and  advance. 
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We  believe  the  better  course  would  be  for  the  Congress  to 
incorporate  broad,  workable  preservation  objectives  In  the  statute.  The 
quality  of  any  particular  preservation  effort  will  be  self-evident,  so  the 
Librarian  should  have  no  difficulty  in  determining  which  prints  of  a  film 
qualify  for  a  Registry  seal. 

g)      membership  of  the  National  Film  Preservation  Board  -- 
Discussions  at  the  meeting  of  the  National  Film  Preservation  Board,  as 
originally  constituted  under  the  1988  Act,  flourished  as  a  result  of  the 
different  ideas  and  diverse  perspectives  brought  to  the  table. 

MPAA  supports  the  Librarian's  proposal  to  expand  the 
membership  of  the  Board,  and  we  encourage  the  Congress  to  authorize 
expansion  to  include  representatives  of  the  broad  variety  of  disciplines 
relevant  to  film  preservation, 

For  instance,  the  insights  of  those  whose  companies  manufacture 
film  stock,  those  who  produce  the  tools  and  materials  used  to  preserve 
films,  and  those  who  manage  the  studios'  preservation  projects  would  be 
of  great  value  to  the  Board  and,  we  believe,  to  the  librarian. 

Representatives  of  these  interests  —  the  people  who  understand 
the  technical,  economic  and  practical  challenges  of  film  preservation  -- 
will  contribute  Immensely  to  the  Board's  value  as  an  advisory  body  on 
film  preservation. 


Conclusion 

The  Librarian's  proposal  for  a  National  Film  Preservation  Act  which 
clearly  focuses  on  the  important  task  of  film  preservation  is 
commendable,  and  AMPTP  and  MPAA  support  the  principle  of 
preservation  embodied  In  Title  III. 

it  is  critically  important,  as  Chairman  Hughes  said  in  his  remarks 
introducing  the  measure,  not  to  let  the  focus  of  this  bill  shift  away  from 
the  universally-supportable  goal  of  preserving  our  vanishing  film 
heritage.  Every  effort  should  be  made  to  ensure  that  the  energies, 
talents  and  resources  of  the  Librarian  and  the  National  Film  Preservation 
Board  arc  directed  to  the  extraordinary  challenge  of  ensuring  that  the 
fragile  fruits  of  our  cinematic  history  «  particularly  the  "public  domain" 
and  other  works  that  are  being  neglected    are  maintained  for  future 
generations  to  enjoy. 
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The  AMPTP  represents  over  200  producers  of  TV  programs  and  motion  pictures, 
such  as:  Aaron  Spelling  Productions;  The  Burbank  Studios;  Columbia  Pictures 
Entertainment  Inc.;  Embassy  Television,  Inc.;  Four  Star  International  Inc.;  Hanna- 
Barbera  Productions  Inc.;  Lorlinar-Telepictures:  MGM-Pathe  Communications  Co.; 
MTM  Enterprises;  Orion  Television,  Inc.;  Paramount  Pictures  Corp.;  Ray  Stark 
Productions;  Stephen  J.  Cannell  Productions;  Sunrise  Productions.  Inc.;  Twentieth 
Century  Fox  Film  Corp.;  Universal  City  Studios.  Inc.;  Viacom  Productions.  Inc.;  Warner 
Bros.  Inc.;  Walt  Disney  Pictures  Inc.;  and  Witt/Thomas/Harris  Productions. 

The  MPAA  member  companies  are:  Buena  Vista  Pictures  Distribution,  Inc.; 
Columbia  Pictures  Entertainment  Inc.;  MGM-Pathe  Communications  Co.;  Orion 
Pictures  Corporation;  Paramount  Pictures  Corp.:  Twentieth  Century  Fox  Film  Corp.; 
Universal  City  Studios,  Inc.;  Warner  Bros.  Inc.; 
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'Spartacus':  A  Classic  Restored 


By  RICHARD  BERNSTEIN* 

Some  critics  dismissed  it  u  i 
multi-million-dollar  costume  spectac- 
ular, and  indeed  numerous  museums 
jnd  costume  houses  provided  several 
thousand  uniforms  and  seven  ions  of 
custom-made  armor  for  assorted 
senators,  generals,  gladiators  and 
*>  900  soldiers  played  by  real  soldiers 
from  the  Spanish  Army. 

Bosley  Crowther  of  The  New  York 


Times,  summing  up  a  certain  disdain 
for  the  sprawling  biblical  epics  popu- 
lar at  the  time  C  Ben«Hur  '  and  "The 
Ten  Commandments"'  were  others) 
called  it  'heroic  humbug  —  a  vast, 
panoramic  display  of  synthetic  Rome 
and  Romans." 

But  that  was  30  years  ago.  Since 
then  "Spartacus."  the  story  of  a  Ro- 
man slave  rebellion  starring  Kirk 
Douglas.  Laurence  Olivier.  Tony  Cur- 
tis. Jean  Simmons.  Peter  Ustinov  and 
Charles  Laugh  ton  and  directed  by 


Stanley  Kubrick,  has  achieved  a  cer- 
tain vaguely  camp  status.  For  the 
huge  numbers  of  actors  in  its  vast 
battle  scenes,  for  its  depictions  of 
gladiatorial  combat  (fought  by  187 
specially  trained  stuntmen)  and  its 
depictions  of  the  pomp  of  ancient 
Rome,  the  film  is  viewed  by  many  in 
the  movie  business  as  an  American 
classic,  a  histonc  production.  It  is  a 
staple  of  video  rental  stores  and  of 
late-night  television:  its  most  famous 
line  —  "I'm  Sparucus"  —  is  familiar 
to  entire  generations. 
False  Impreulea 

The  problem  with  it,  until  now.  has 
been  that  the  prints  shown  on  televi- 
sion or  used  in  video  reproductions 
were  badly  ravaged  by  time- 
scratchy,  distorted  and  faded. 

But  starting  with  a  special  New 
York  premiere  on  Sunday,  audiences 
will  be  able  to  see  "Spartacus"  in  all 
its  original  splendor  —  even  with 
some  10  minutM  of  once  elided,  some- 
times controversial  scenes  back  in. 
The  revival,  planned  for  theaters 
across  the  country  for  April  27.  comes 
alter  a  nine-month  res  to  ration  effort 
sponsored  by  Universal  Picture*  and 
the  American  Film  Institute.  It  is 
aimed,  the  project's  leaders  say.  at 
saving  a  treat  and  historically  impor- 
tant American  motion  picture  from 
celluloid  oblivion. 

"It's  about  time  it  was  done,"  said 
Mr.  Douglas,  who  not  only  played  the 
slave  leader  Sparucus  on  screen  but 
also  produced  the  movie,  which  was 
adapted  from  a  novel  by  Howard 
Fast.  "Whenever  I  saw  it  on  TV.  1 
turned  It  off  Immediately,  the  way  it 
was  chopped  up  and  the  color  distort- 
ed. 

"Up  to  that »'  -\  it  was  the  bi -fleet 
picture  made  oifywood,''  said  Mr. 
Douglas,  spe  jg  by  telephone  frees 
Los  Angels*,  /hat  I'm  proud  at  la 
that  there  are  many  btg  spectae* 
pictures  but  in  this  one  the  actors,  the 
characters,  are  bigger  than  the  back- 
ground." 

HtsterteaJry  leapnua* 

One  of  the  purposes  of  the  Ameri- 
can Film  Institute  is  film  preserva- 
tion, and  the  Institute's  president. 
Jean  Ftrstenberg,  listed  several  ele- 
ments of  "Spartacus"  that  give  ft 
historic  importance. 

It  was  an  early  film  by  Mr.  Ku- 
brick, the  director  who  later  went  on 


jo  great  celebrity  with  such  fUmi  as 
2001:  A  Space  Odyssey1  and  "A 
Clockwork  Orange."  Mr.  Douglas 
tired  a  blacklisted  writer,  Dakon 


K>rk  Douglas  in  "Spartacua,"  which  has  been  restored  for  new  release. 


Continued  on  Page  CI  J 
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A  Longer,  Shinier  'Spartacus' 


Conitn*td  From  Peg*  C15 


T  rum  do.  to  write  the  screenplay 
thereby  effectively  destroying  black- 
hstmg.  And  it  put  on  screen  a  rare 
collection  of  legendary  performers 
whose  collective  dazzle,  given  cur« 
rent  movie  salaries,  would  be  difficult 
to  match  today  ("Spartacus"  coat  $12 
million  to  make  in  1900,  the  rough 
equivalent  of  $100  million  today). 

'One  of  the  questions  about  films  is 
.whether  they  stand  the  test  of  time, " 
Ms.  Firstenberg  said,  "Audiences 
now  have  the  opportunity  to  de- 
cide whether  ■Spartacus1  stands  the 
test  or  not,  and  1  think  they'll  decide 
that  it  does." 

The  restoration  of  "Spartacus," 
which  follows  similar  efforts  made  in 
recent  years  with  Abel  Gance's  "Na- 
poleon" and  David  Lean  s  "Lawrence 
of  Arabia,"  was  made  necessary  by 
the  simple  physics  of  film,  which  in- 
evitably shrinks  and  loses  its  color  as 
time  passes.  But  there  were  several 
special  problems  with  "Spartacus." 
2,100  Cans  af  Outtalua 

For  one  thing,  the  team  of  some  30 
restorers  who  worked  on  the  film  at 
Universal  had  to  find  the  footage  that 
had  ended  up  on  the  cut  ting -room 
floor.  It  was  believed  that  all  of  the 
cuts  had  been  ordered  destroyed 


some  IS  years  ago.  Nonetheless,  there 
were  in  Universal';  giant  vaults  some 
2.000  canisters  of  'Spartacus"  foot- 
age that  had  lam  around  for  30  years, 
and  some  of  the  cut  material  was 
found  in  an  an  exhaustive  search  of 
those  canisters.  Additional  foouae 
was  provided  by  collectors. 

The  most  controversial  cut  con- 
cerned what  the  film  restorers  refer 

,tlfV^sn*ai  ov5lers  tn 
which  Olivier  attempts  the  seduction 
of  Tony  Curtis  m  a  Roman  bathhouse. 
In  the  scene.  OHvierasks  Mr.  Curua  if 
he  likes  oysters,  then  if  he  likes 
snails;  some  people,  he  says,  like 
both. 

The  four-minute  scene  was  re- 
moved from  the  original  197-rainuu 
version  of  "Sparucua"  at  the  de- 
mand  of  the  New  York  LegJoa  of 
Decency,  a  Roman  Catholic  group 
that  monitored  movies  for  what  it 
deemed  obscene.  The  full  film  as  ort*- 
mally  made  by  Mr.  Kubrick  wag 
shown  to  two  preview  «*M«nftt.  but 
everyone  else  saw  the  movie  with  the 
homoerouc  scene  taken  out. 
A  Sutwtfcme  Voice 

Jlra  Katx,  who  supervised  the  res- 
toration, which  cose  almost  oae  mg* 
Ikm  doners,  said  in  a  telephone  Inter- 
view that  while  footage  of  the  cut 
scene  was  found  In  the  Universal 
vauh,  there  was  no  soundtrack  ex  all* 
it  had  tee*  redone  Ton?  Qert*  wSf 
to  Universal  to  reread  hie  has*,  la 
London;  with  Mr.  Kubrick  direct*)? 
by  tetec«*er.  to  Brh^  actor  Antho- 
ny Hopkins  read  the  bnee  of  Owner, 
who  dted  tolMO. 

■Thja  teeners  realty  get  bwchered 
over  the  years,"  Mr.  Katx seat,  nine 
»•  net  «sl)r  of  the  eliatoaoan  of  the 


A  full  day's  work 
for  every  four 
minutes  of  film. 


snails  and  oyster  scene  but  also  of  a 
series  of  cuU  made  to  reduce  the 
film's  length  from  197  to  160  m mutes. 
"It's  going  to  be  presented  for  the 
first  time  the  way  it  was  made." 

The  actual  restoration  work  was 
slow  and  painstaking,  involving  the 
separate  reconstruction  of  each  of  the 
roughly  250,000  frames  of  the  movie. 
Robert  Harris,  a  producer  who  over- 
saw the  technical  work,  said  that  with 
crews  working  full  time,  the  restora- 
tion work  progressed  at  the  rate  of 
about  four  minutes  of  film  for  each 
full  day's  work. 
Tea  Leag  Way  ftauad 

The  original  camera  negative  at 
"Sparucua,"  the  actual  film  shot  b* 
Mr.  Kubrick  from  which  duplicate* 
were  made,  was  ia  such  bad  condition 
that  it  was  unusable  Instead,  techni- 
cians on  the  project  used  the  black- 
and-white  color  separation  negatives 
that  were  often  made  as  backup.  The 
separation  negatives  were  made  by 
exposing  black  and  white  film 
through  different  filters  <<-  bate, 
green  and  red  —  to  record  all  of  the 
information  in  the  movie  on 
black  and  white  stock. 


39  to  a  sense,  "Spartacus"  was 
re—ernmed  by  reversing  the  pro- 
cess with  which  the  color  separation 
negatives  were  made.  Color  stock 
was  put  into  a  camera  and  exposed 
three  times,  once  for  each  of  the  color 
separation  strips,  with  roughly  two 
hours  required  for  each  shot. 

"Basically,  what  we're  dealing 
with  la  an  imperfect  process  to  deal 
with  an  imperfect  art,"  Mr.  Hams 
said,  "But  I  think  we've  been  reason- 
ably successful.  1  think  it  will  look 
quite  good  on  the  screen," 

Mr.  Douglas  was  more  enthusias- 
tic "1  haven't  seen  the  whole  thing 
yet,"  he  said,  "but  I've  seen  e  few 
segments,  and  they  look  spectacu- 
lar." 
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Studio  Mounts  Re-Release 
Campaign  Following  Program 
To  Restore  Tv,  Pic  Classics 


By  JOSEPH 
Over  ihe  last  l"t  >can.  Par  has 
jjieity  been  -iccciermnj  ihe 
preservation  of  m  film  and  tv  hold- 
rig  -  *r;at  it  cull  iu  m\uct  Prp- 
tcnon  Protraa"  —  including  a 
:omptj!«nzed  bar -coded  inventory 
if  nearly  200.000  ca.it  of  mattnal. 
.ne  storage  of  precious  film  aad 
-ape  masters  in  ao  underground 
.aulr  near  Pittsburgh  and  the  coo- 
,i  ruction  of  a  new  archive  building 
<n  mc  uudio  tot  to  house  a  duph- 
.aie  vet  vf  masiers. 
Planned  for  opening  June  I. 
The  Archive.' '  as  the  studio 
aiding  will  be  called.  *ill  be  ur> 
itr  me  euratonhip  of  studio  library 
■esources  director  Milt  Sheftcr,  It 
-ias  been  under  construction  since 
->epi  ember  m  i he  area  behind  the 
■l-W  mar*  bluevry  sackdrop.  which 
-,a»  ?een  removed  lemporanly  to 


McBlUDE 

ins  tali  a  climate -control  system  but 
will  be  reattached  to  uic  facade. 

Par  escx  declined  to  ipecify  a 
pneetag  for  the  40.tXO-souare-fooc 
studio  are  hive,  the  climate - 
controlled  vault  tt  has  built  in  the 
Pennsylvania  commercial  storage 
faculties,  or  for  its  other  prcserva- 
tsoo  efforts,  but  coto  are  vui  to  be 


The  cotu  will  be  more  duo  off- 
set. Par  believes,  by  the  savings  ex- 
pected from  a  longer  shelf  life  for 
prints,  more  efficient  retrieval  and 
processing  procedures,  and  all  of 
the  tangible  and  intangible  benefits 
to  be  reaped  from  systcmatte 
preservation  and  usage  of  its  heri- 
tage. Par  also  declined  to  break 
down  dollar  figures  on  those 
revenues 


l  t.opyri  =  :it.  VARIETY  1990. 
,u  i  n  1 Mich  permission. 


*i  pan  jj  <s  «ngoing  prescn.. 
:ion  4hd  restoration  program  Pir 
jver  the  last  toupte  ot  ye«rt  also 
'us  been  vtrtktr.g  pnsnne  Tew  pnnts 
of  hundreds  of  its  classic  film  titles, 
jnd  about  a  year  ago  took  back  }  )m 
distribution  of  its  classics  from 
Films  Ine  i*mch  snll  has  !6m 
nghtsi  to  ensure  better  qualify  con- 
trol of  theatrical  reviviii  under  the 
stewardship  of  repertory  distribu- 
tion chief  Michael  Schlcsingcr. 

A  Par  spokeswoman  said  the  » ni- 
di c  wants  to  "share  :ts  treasures 
with  today  s  moviegotng  public  — 
not  only  preserve  them,  but  share 
them,  in  the  theatrcul.  video  and  cv 
markets.  Paramount  is  leading  the 
way  to  create  a  model  (industry 
program),  and  it's  all  coming  to* 
getnerat  (he  same  tunc." 

At  public  showcase*  for  -is 
preservation  effort*.  Par  is  bally- 
hooing  revivals  of  new  prints  of 
Stanley  Doncn's  1937  Fred  Asuirc- 
Audrey  Hepburn  musical  "Funny 
Face"  and  Cecil  B.  DcMiUes  1936 
Bible  epic  "The  Tei  Command- 
menu." 

These  and  other  t tries  were  cho- 
sen after  consultation  with  rep 
houses  around  the  country,  but  with 
the  hope  that  they  will  also  elicit 
with  the  '•mainstream"  public. 
Schlctinfer  sasd. 

'"Funny  Face."  which  has  al- 
ready begun  playing  other  cities, 
will  close  the  AFI  Los  Angeles 
Film  Festival  at  an  invitational  gala 
Thursday  at  the  Cmeplea  Odeon 
Century  Plaza  before  starting  a  ooe- 
week  run  on  the  following  day  at 
the  AMC  Century  14. 

"Commandmeaa"  opens  May 
13  ai  the  Cinerama  Dome  tn  *0ra. 
and  simultaneously  t*  33m  at  the 
Crest  is  Wesrwood. 

Among  the  many  other  pix  for 
which  Par  haa  recendy  struck  new 
pnnu  are  Billy  Wilder  s  "Sunset 
Boulevard"  (1930).  Preston 
Sturges  "The  Miracle  Of  Mor- 
gan's Creek"  (1944).  WiUum 
Wyler's'Roman  Hobday"  (1933). 
John  Ford's  "The  Mas  Who  Shot 
Liberty  Valance"  (1962)  aad  Peter 
Bogdanovich's  lisle-see*  first  fea- 
ture, "Targets"  (1961).  as  well  a* 
numerous  RKO  titles  for  which  it 
has  domestic  theatrical  rights,  in- 
cluding the  Allure -Ginger  Rogers 
tuner  "Top  Hat"  (1935)  and 
Nicholai  Ray's  1947  "Tliey  Live 
By  Night  " 

Other  Par  put  with  new  pnnts  also 
include  The  Bueeanetr"  1 1938). 
.  The  File  On  Thelma  Jordan" 
)  1949V  "Here  Comes  The  Groom" 

|05h.    Sabnna  "  il954).  White 


-  v  .iTii  "-e  Oevoer 

■:e  Hou«i  .  I*?-  4<«  *i 
The  OK  v,"  :>~u  ,9;"  g»m 
fast  fitfsnv  i  ^61  Hj- 
'  1 963 1.  The  Sp>  **.o  Carre  ■ 
From  The  Cold"  .  ;M5<  i« 
conos  '  i!966i  and  T>.e  Due 
lists  '  - 1 97*) 

\  major  celebration  s  *e.:w 
planned  around  ne*t  >car  s  ir 
ni  of  the  release  of  Orjon 

Citizen  Kane.  '  »hich    ,tt  c 
resi  of  (he  RKO  hbrarv  ,k.  r. 
by  Turner  Entenamment. 
pacted  wtth  Par  for  tncaincai  dinri 
bution  lasi  Fall 

Par  emphasizes  that  these  ir.' 
other  highly  publicized  ;u|«  are  or. 
\y  a  sampling  of  the  la.'ge  in^cr.torv 
available  to  rep  nouses  and  omen 
snowing  35m  prints 

Video  Scnet 

!i>the  vidtapc  majiet.  Pa.anKH.>-> 
Home  Video  is  prepping  a  Direc 
tors'  Senes"  of  w  k  films  released 
wiih  addttiooal  foouge  and  titer' 
views  with  the  directors 

Amoog  (be  runs.  Adrian  L>ne  > 
"Fatal  Aitracucn"  (1917)  »iU  s* 
released  on  (ape  with  iu  original 
ending  included.  Bogdanovich  t 
"Paper  Mooo"  (19731  tape  will  in- 
clude outukes.  and  Leonard  Ni- 
rnoy's  "Star  Trek  IV  The  Voyage 
Home"  <  I984i  upe  wiU  include  ad- 
ditional foouge. 

Par  also  poutu  *ith  pride  to  the 
release  us  February  by  us  hemevid 
division  of  "Indiana  Jones  And  The 
Last  Crusade"  in  seven  separate 
format*  —  vHS.  Beta,  lenerboxed 
Super  VHS.  VHS  in  Spanish,  letter- 
boxed  later  disc  panned  <fc  scanned 
User  due  and  Ira.  the  Tint  time  Cc 
pubUc  has  had  such  a  wide  array  ot 
formal  choices  simultaneous!)  for  a 
new  rdetsc. 

Although  Par  boasts  (hat  it  is  un- 
usual among  Hollywood  studios  tor 
iu  practice  ;;u«  1933  oi  having 
made  YCM  ■  yellow,  cyan  and 
magenta)  separation  protection 
masters  for  all  of  ks  films,  rather 
than  orjy  for  selected  titles,  not  ail 
of  the  studio's  films  still  exist  or  arc 
still  owned  by  Par 

"There  *i$  a  company  policy  to 
destroy  luent  films  at  one  time,  be- 
cause tt  wu  thought  that  silent  films 
ht4  no  eommcceial  value.''  noted 
Paul  Spehr.  assistant  chief  of  the 
motion  picture,  broadcasting  and 
recorded  sound  division  of  the  Li- 
brary of  Congress. 

But  more  than  100  Pit  stlems  d.d 
survive,  he  said,  "mostly  because 
there  were  people  in  ihc  >ij/i  »ho 
did  not  have  the  heart  to  uiro*  tnt—- 
away.  "  and  that  ironically  enured 
that  Par  today  can  claim  »o  nave 
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Times  amcle  on  the  highly  secure 
underground  storage  facilities  used 
away  from  Hollywood  by  other 
companies,  and  realized  Par  wu  at 
a  disadvantage  having  its  negatives 
and  print  materials  stored  ii  anti- 
quated studio  basement  vaults,  in 
N  Y  area  vaults  and  scattered 
around  L  A  in  iabs  not  under  Par's 
direct  control. 

Pa;  amount  Pictures  chairman  and 
chief  executive  officer  Frank  G 
Mancuso.  who  stepped  into  his  post 
in  1984.  was  already  committed  to 
refurbishing  the  original  architec- 
ture of  the  Hollywood  lot.  He  also 
named  buildings  after  such  great 
names  of  Par's  past  as  Srurges.  Dc 
Mille.  Lubitsch.  Wilder.  Adoiph 
Zukor.  B  P  Schulberg  and  Hal 
Wallis.  and  Par  has  been  honored 
oy  the  Los  Angeles  Conservancy 
for  its  efforts  to  preserve  lis  historic 
buildings. 

Mancuso  was  keenly  aware  of  the 
importance  and  the  value  of 
preserving  its  library  as  well. 

"The  independent  (archival)  in* 
stiruttons  are  important  to  main  tuft- 
ing the  history  of  Hollywood." 
Mancuso  said  in  a  statement  yester- 
day " 'However.  1  truly  believe  the 
responsibility  of  restoration  and  ar- 
chival continuance  belongs  with  the 
studios  themselves. 

<C*rtk**4  —  *»f  <i  cao—  >; 

(&m»>KHw^M  (•>»■■  t) 

-Therefore.  *e  at  Paramount 
some  five  years  ago  set  off  on  a  pro- 
gram that  preserves  yesterday  and 
today  tor  tomorrow. " 

\i  Mancuso's  direction,  a  study 
was  begun  in  the  Fall  of  1987  by 
Sheehan.  tv  operations  group  v. p. 
Phil  Murphy.  Shefter  and  others  of 
steps  needed  to  upgrade  studio 
preservation  efforts.  All  of  the  ma- 
terial owned  by  the  studio  was  iden- 
tified and  bar-coded,  and  the  proc- 
ess was  begun  of  retrieving  it  and 
denttfying  preservation  needs. 

The  underground  storage  atea 
near  Pittsburgh  -  an  abandoned 
limestone  mine  also  used  kjr  At  Li- 
brary of  Congress,  the  U.S.  Patent 
Office  and  various  corporations  — 
was  chosen  for  Par's  private  East- 
ern vault  in  1988.  and  operauoo  be- 


gan in  January  i989 

It  was  at  the  same  time  that  Par 
began  evaluating,  repairing  and 
remastering  its  film  and  tape  hold- 
ings for  storage.  Still  underway  is  a 
program  of  inventorying  aod 
retrieving  Par's  holdings  in  Europe, 
estimated  at  about  3%  of  its  total  li- 
brary. 

Film  elements  are  stored  in  the 
Pennsylvania  vault  sans  titles  but 
bar-coded  under  armed  security, 
housed  in  special  acid-free  contain' 
ers  built  to  Library  of  Congress 
specs.  Environmental  controls  keep 
the  films  under  cold  storage  and  re- 
duce the  impact  of  humidity  and 
other  atmospheric  conditions. 

Some  270-300  reels  of  pre-print 
elements  —  including  the  camera 
neg.  YCM  masters,  color  master 
pnsit'ves.  dupe  nep  sovodtrert 

material  —  are  stored  for  each  film. 
A  complete  duplicate  set  will  be 
housed  for  each  title  in  the  studio 
archive,  the  Par  spokeswoman  said. 

Rather  than  having  its  air  condi- 
tioning, heating  and  generator  sys- 
tems on  the  roof  like  most  build- 
ings, the  archive  will  have  those 
facilities  inside  the  blue-sky  frame- 
work to  keep  the  building  water- 
tight and  ensure  state-of-the-art  en- 
vironmental controls. 

The  building  will  have  an  opera- 
tional staff  of  10  people  working 
under  Shefter.  and  wdl  also  house 
the  studio's  ancillary  markets  edi- 
tors. 

As  for  vidtapc.  whose  ultimate 
shelf  life  is  still  the  topic  of  scientif- 
ic debate.  Par  has  adopted  a  policy 
of  examining  each  of  its  tapes  for 
possible  copying  every  four  and  a 

half  years,  a  conservative  time 
frame  to  guard  against  deteriora- 
tion. 

Since  19S7.  beginntpg  wtth  the 
Annette  Fu  nicello- Frank  le  Aval  on 
musical  "Back  To  The  Beach."  all 
Par  feature  films  are  also  stored  for 
protection  purposes  on  digital  tape, 
and  the  same  has  been  done  with  tv 
shows  since  then.  Digital  storage, 
considered  a  possibly  revolutionary 
method  for  lengthening  the  surviva- 
bility of  films  and  tv  shows,  is  still 
in  its  developmental  stages,  howev- 
er. 

Despite  all  of  the  recent  efforts, 
the  stark  fact  remains  that  Par.  tike 
all  other  film  owners,  is  "fighting 
tune  to  get  to  this  stuff  before  it  de- 
teriorates." as  Shefter  puts  tt. 
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Rob*/  Without  a  Cautm: 

Warner  Bros,  restores 
22  movie  classics  with 
Chacm  Surround  Sound 

Page  109 


Restoring  a  RebeTs  faded  glory 


By  MARY  MARVIN 

HOilYlVOOD  C/-F'oni 
the  classic  .R<«.;  »V-'^cs>f  a  Cwfi 
:o  tne  rarely  ieen  rfr.<r:  j.<  7'.*/ 
Warrer  Bros  has  embarked  on 
a  massive  project  to  restore 
>rereo  versions  of  at  .cut  22 


Or.e  or  :he  .cieai  tor  using 
stereo  sound  ;n  mO:ior.  pictjres 
:n  the  '950  s  wis  to  dnw  the 
telev:S(On  audier.ee  into  tre 
movie  theaters,  says  Michael 
Anck.  director  or  asset  manage- 


Mlk«  Pltttr«lll  an*  Rick  Cti*e*  *ryn«hr«AliHn*  an*  mJiinf 

ment  at  Warner  Bros .  Inc  "The 
stereo  master  was  used  to 
prepare  a  certain  number  of 
prints  wh.ch  ran  jn  the  theater* 
tor  awhile  and  then  that  was  the 
end  of  :t.  So.  ''or  studios,  the 
only  life  r'or  a  f-.lm  af:er  it  hid 
its  rheatncal  play  would  either 
be  to  make  another  print  for 
theaters  or  a  16mm  print  for 
television  syr.d.cated  distribu- 
tion Thev  d:dnt  anticipate. 
i;r.ce  te!ev.s:on  intended  to  be 
the  last  home  tor  these  r'.lms 
:».at  stereo  wou.a  ever  have  a 
market   outiide   {he  initial 


•ri'-re  »i!ms  made  during  the 
"  s  and  early  zO  >  Ifsapro- 
ecT  tnat  jnfl  about  two  years 
aso  wOald  have  been  jn> 
■vnk.able.  Throughout  the 
19*0  s  Warner  Bros  routinely 
uestroyi?d  stereo  makers  ot  its 
■•eature  filrrs  At  the  t:me.  it 
•.remed  i  !>gical  part  ot  tre 
operation.  Home  video  and 
< teres  telev  mor.  weren  t  ev  en  'on 
the  drawing  boa-d  vet  and 
■elev-is.on  broadcast  seemcc  to 
r?pre*ent  th*  on!v  apparent 
rjture  tor  the  Warr.er  Btos 
.  b'iry  of  morior.  p:ctutes 


tneatncal  release.  The  stereo  master  was  ,usr  another 
mister  they  had  to  store,  mother  byproduct  that  was 
discarded  as  m?ny  are  :n  the  process.' 

It  was  around  the  late  1960  s  that  the  studio  realiz- 
ed tne  stereo  masters  from  the  previous  decade  had 
been  destroyed  co-tmues  Ar.ck  I  think  the  case  here 
at  Warner  Bros  .  even  though  it  .s  a  pioneer  :n  sound, 
was  a  .ittle  more  extreme  thin  it  wis  at  other  studios 
where  you  II  find  that  they  kept  certain  stereo  masters 
At  Warner  Bros  .  it  was  across  the  board.  Ever>th:ng 
from  that  period  (from  the  early  1930  s  untii  the  ear- 
ly I960  s  when  Warner  Bros,  began  preserving  tne 
stereo  masters!  was  found  to  be  missirg  It  was  jus: 
accepted  as  a  very  sad  fact  and  no  one  expected  to 
see  any  of  these  <rereo  titles  bach  again"' 

Although  the  stereo  masters  were  gone  Ar.ck  -ao 
learned  that  many  or  the  remaining  Gnerr.aicope 
prints  made  from  missing  misters  were  in  the  r.ands 
of  a  number  of  pn  vate  collectors  In  some  cases.  these 
prints  were  the  only  remnning  tracei  ot  the  stereo 
he  siys.  Until  recently,  however,  moit  collectors  were 
jnwilling  to  part  w:th  their  prints,  ever.  ;or  a  sr.ort 
time.  Collectors  are  very  notorious  about  the  col- 
lections When  a  studio  would  approach  them 
especially  back  in  the  paranoid  70  s  when  the  FBI  was 
out  chasing  collectors  (because  of  copy  right  and  right 
to  ownership  issues),  it  was  unlikeiy  that  a  collector 
would  let  a  studio  borrow  i  print  AM.  even  if  a  col- 
lector had  beer,  wil'.mg  to  lend  a  pnr.c  to  the  studio, 
the  technology  wasr.  t  yet  in  place  ro  prepare  a  new 
stereo  mister  for  the  film  from  a  less  than  pertect 
print. 

That  ail  changed  recently,  says  Anck  Two  cor  cur 
rent  ev*nts  made  it  possible  to  create  complete 
restored  stereo  misters  of  Warner  mot. on  pictures 
such  as  Elite  EJtn.  Rtbtl  Wi.'Aduj  t  Ciu«  ano  Put  Kt  - 
.y>  B-Vm  The  first  <ey  change  was  a  more  re'axed  at- 
tit  jde  on  the  pari  of  co.  lectors,  who  no  'or.ger  were 
as  concerned  about  acknowledging  possess.cn  ot  a 
:eah.re  rilrr.  prim  Warner  Bros  helped  erase  whatever 
lingering  doubt  collectors  might  hav?  ha*i  a  be Jt  'oar- 
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*»o#/;  if  It  wll  piayitf  «v*ry 
w«ck  —  y«u*rt  out  of  luofc." 

i*g  *heir  ri!m>  to  the  studio  by 
draw.Ag  jp  contracts  that 
g-.ara...eed  anonymity  and 
jwnersnip  to  each  collector. 

!  happened  to  be  working  on 
i  co  cct  tor  the  British  Film  Ln- 
■\*.tc  A-ben  [  across  » 
--T.rer  ot  stereo  prints  it  the 
w.-rary  ot  Congress  and  through 
^ .<r-a.  private  collectors,"  says 
VcK  I  approached  Warner 
3-ns  and  asked  them  if  they 
•vv  „,d  be  interested  in  working 
on  j  >er:es  of  contract*  that 
wo  old  guarantee  the  private  col* 
Vctcr  chat  he  would  not  lose  hit 
print  ir  he  let  Warner  Bros,  bor- 

'OW  it 

S.nce  beginn.ng  his  search 
two  years  ago  \r.ck  has  track* 
ec  J  own  2  $  prints  representing 
11  diiterer.t  feature  films  He  is 


CtHM  turrvunil  ttof  In  1  Mi. 


still  looking  for  another  five  to 
seven  feature  riims  from  the 
same  period.  Most  of  the  recs 
of  film  discovered  so  tar  are  in 
relatively  good  shape,  due  in 
part  to  the  care  ta^en  by  the  col- 
lectors and,  ironically,  to  the 
physical  characteristics  of  ths 
soundtrack  itself 

"When  the  film  was  wound 
around  the  reels  ar.c  st  ored,  the 
four  ridges  that  made  the  tracks 
on  them  allowed  some  air  to  get 
in,'  explains  Anck  So.  while  a 
lot  of  films  from  that  period 
might  be  in  advanced  stages  of 
warpage.  the  tracks  helped  pre- 


a  magrv'K  rracv  .*as  more  s-wep^-.b.e  tr  w«*ar  ■■ir.-'_*r 
a  proiector  So  a  s  o..r\d  ot  a  :raee  ott  !:  vc. 
a  prr.t  ;hit  was  stored  for  a  long  per.oJ  o:  r.rre 
not  couched  tr.ats  great  If  .t  belonged  to  a  <._-:le-::or 
who  played    every  week,  you're  out  ot  !-cv 

But  e.er.  the  c.remascope  prints  mat  are  ngece 
condition  r*avc  soundtracks  mat  are  incomplete  when 
comparec  :o  a  tulkength  negative  3eg.nn:^?>  and 
ends  or  *ec.s  a-e  sometirr-rt  short,  cutting  ott  i.nes 
or  d.a.cg  jc  at  ree,  changes  The  pnnts  also  nave  splices 
where  :he  :.!m  vxa>  repaired  So  restorifjj  a  complete 
stereo  master  calied  tor  more  than  iust  !cca:-.rg 
trarstenr.g  and  cleaning  up  the  soundtracks  trom  »he 
rematr.mg  stereo  prints.  There  bad  :o  be  a  wa\  to 
regenerate  stereo  J«--nd  for  the  missing  or  broken  sec 
t^ons  The  p'oblem  was  that  the  only  ccmp.ete  and 
Intac:  soundtrack  source  was  the  monaural  ""aster 
which  had  beer  preserved  bv  Warner  Bros  -:he  p.c 
ture  negatives  were  aiso  preserved  by  the  stjdiO  '.: 
was  at  that  pomt  that  Chace  Productions  and  it* 
patented  Chace  Surround  Stereo  came  into  piay 

Located  in  Hollywood  Chace  productions  :»  an 
juJtc  ?ac:i;ty  for  video  film  and  broadcast  mat  was 
founded  :n  :932  by  Rick  Chace  Its  major  cents  .n- 
elude  Paramount  Pictures.  20th  Century  Fox  MGM- 
L'A  and  Oncn  Pictures.  In  1935  Chace  began  work- 
ing on  Chace  Surround  Stereo,  a  computerbased 
system  that  received  a  patent  in  1988. "  When  stereo 
television  came  in  in  late  1984.  early  1985  !  go:  an 
idea  tor  an  invention  that  would  let  us  very  caretuily 
program  monaural  soundtracks  into  full,  d.rr.enstonal 
stereo  surround.'  says  Chace.  president  o:  C'nace 
Productions. 

Among  oihcr  projects,  the  system  was  used  to 
create  stereo  versions  from  the  monaural  so  r.d tracks 
for  Wamer  3ros.  Rtkrl  Without  a  Cemr.  £a>;  z'  LJtr,. 
and  Gisf-i  Ir  was  this  earlier  work  tor  Warner  Bros 
that  helped  lead  to  the  company's  involve  men  t  w;:h 
the  restoration  of  the  stereo  feature  films,  says  Anck 
noting  that  an  overheard  conversation  ,n  a  video  store 
about  tne  Chace  stereo  versions  of  the  James  Dean 
movies  may  have  been  one  of  the  catalyses 

"I  remember  standmgin  a  video  store  listening  to 
people  say.  Gee.  1  wish  this  was  tn  the  real  stereo. and 
someone  else  saying  that  the  stereo  versions  dor.  t  cx.s: 
anymore  —so.  this  is  the  best  we  have.  Then  they  got 
into  discussing  the  merits  of  the  Chace  Stereo  and  how 
much  it  sounded  like  the  original  based  «>n  thetr 
recollections. '  says  Arick,  who  credits  Peter  Gardiner 
vice  president  corporate  film  video  services  at  Wamer 
Bros.,  with  immediate  and  enthusiastic  support  tor 
►he  restoration  project. 

The  manufactured  stereo  soundtracks  for  the  three 
lames  Dean  movies  were  done  about  five  years  ago 
The  current  and  ongoing  Warner  Bros,  protec*  star 
ed  -ibout  18  months  ago.  and.  emphasues  Chace. 
is  primarily  a  'flotation  of  the  stereo  from,  the 
soundtracks  of  the  recovered  Cfnemascooe  prints 
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£••*  of  Cd»n: 

•n  Inertdiblt  film  •nM  vtry  ••rly  tttrt«  ••und  mix" 


iOrrf;ncd  u;th  sent  srereo 
^rcned  »rorr  the  monaura! 
%ounJtrack  tor  the  rmiiir.g  sec- 

;cnsor»i  m  Chace  Productions 
not  only  clears  up  >ne  %cund 
:*ac<s  rcpj'f>  'he  missing  sec 
t  ens  using  *he  unique  Chace 
Surround  $le:eo  but  also 
TJt'  *es  rbe  v-.r  mgnf::c 
:rj%.k:-  :c  two  tracts*  uS.r.g  itl 
"jrcrted  vys:cn 

Or.ce  we  have  ;hc  sound- 

•jvi.  ;ver  -ere  .%e  do  two 
■  oys  Cr.ace    We  e'ean 

t  z\  best  we  car.  and  then  we 
the  rr-ssing  p  eces.  prints 


Set  pUyed.  they  break  and  when 
they  re  >p.iced  back  Together  a 
r>w  frames  may  be  gone.  What 
we  do  s  take  the  stereo  :rom  the 
pr.nts  ar.d  the  mono  track  and. 
using  our  stereo  process  sew 
togethe'  a  new  seamless  r'our 
track  »tereo  soundtrack  We  put 
•t  together  so  it  plays  tuncumen* 
rally  the  w»v  it  played  n  its 
original  v...  on.  ard  where 
damage  hav  been  done  over  the 
years  we  ve  restored  it  ir.  a  way 
that  .s  as  seemiess  and  un- 
noticeable  a*  possible 
Once  the  tilms  are  located  and 


v.eafeu  cr  -^e  .»  !*-r  tr- 

ying T.-e*ourid."aci<.  :r2 1*1  *r.e  ?"n:  3eta.se  rr.as-.'ee- 
aoout  30  vears  smce  trar  >:erec  format  wa»  *i»ed. 
Chacehad  to  order  special  heads  and  pre  amps  :o  p.av 
the  tOL-->rr:pe  C.nemascope  prints  Trse  r'ojr  traces 
of  the  magnetic  prmr  are  t>rst  transtcred  by  Tom  Lcrg 
at  Chace  ove'  :o  3jmm  polyester  ru.koat  magnetic 
stock  It  has  very  w  .de  oeep  tracks  sa>s  Chace  It  s 
very  rorust  compares  :n  the  rhin  tracks  that  are  j«ec 
on  the  iimrn  pnrt  When,  we  have  the  se^ndtrjee 
from  :he  print  r'.»n>:erreu  to  the  f  j!I  coat,  we  ca-  rtillv 

WO'K  Wl'h  >t 

Trie  coat  'cr  *rack  copy  -.s  r;..-  aga.^s:  --e 
reference  monaural  n^f.  >uppl»<-d  by  Warr.er  3:c>$. 
to  tipd  out  wnce  :here  are  m  «sing  sections 
Everyt"  r.g  xu*t  »yr.c  up  :o  the  TD.-aura.  trac/c 
because  :t  $  what  would  nave  peers  used  :v-;  ia«.e  rrw 
prints  Ome  we  k-o.v  where  the  m:$sing>e^t.o-  «re 
we  creek  to  see  whether  they  are  mo-.a-ra!  cr  ste'eo 
Then  wc  dec.de  how  to  bu.d  each  section  We  a. so 
have  to  figure  out  r-ow  to  get  back  and  foarrfi  ret- 
ween  the  various  e.emenrs  ir.  case  they  have  d;:!e-ent 
ieveis  recorded  or  dit'erent  hiss  levels 

'A  hen  they  m:x  a  movie  ;n  stereo  'hev  ma>  have 
30  or  40  .nd.'vidual  sour.dtrack  elements  runn.ng  at 
a  t.me  cont. noes  Chace  That  makes  .:  easy  to  make 
up  >tereo  t'Om  mono— you  can  par.  the  ca*  to  the  left, 
leave  the  diaiog-je  where  ,t  »s  ^r.ng  sr  a  helicopter 
trom  the  tror.t  ot  the  theater  to  the  back  The  -r.tk 
A  it  i  al)  msxed  toqrther  already,  i$  to  figure  Out  new 
vou  can  take  .t  apart  separate  it  enough  tc  cegr  to 
move  tnese  elements  tSe  same  way  a  rhear  cal  mx 
er  dio  »e;nre  they  were  combined. 

Chate,  who  is  ^nderstandaoly  vague  about  ire 
specifics  or  his  .nverstive  process,  oeici.be>  .t  as  a 
tabor  intens.ve  situation  "Chace  Surroyrd  Stereo  $ 
not  a  b.aCK  box  :nto  whicn  one  runs  mono  and  g«?t> 
stereo  You  go  threugr.  trings  trame  by  rrame  and 
figure  out  exactly  wrat  to  do.  The  stereo  processor 
.sa  w-or*dertul  th-.ng.  but  :ts  the  peop.e  who  a*e  <n 
volveo  wno  are  getting  it  done  r  ght  Tr.e  ^>>tem  is 
one  oi  the  tools  we  use  but  good  mix.ng  techniques, 
proper  attention  to  audio  details  decent  ears  and  good 
feedback  from  the  c.:ent  and  purists  and  col  ectors 
that  we  know  is  making  this  prOiect  what  i;  is. 

The  process  ta«.«  place  m  the  Chace  onime  ruOm 
wjth  three  pcople~the  chief  m:xe*  a  person  .n  charge 
of  sync r.roni2at ion  and  the  director  iRku  Chace'1  Each 
teature  r.lm  usually  requires  about  rhree  1^  ;  hour 
days  before  the  soundtrack  .s  played  tor  iNarner 
Bros  for  tinal  suggestions  or  cnanges  Because  Mike 
does  his  job  very  wel!  and  the  collectors  care  about 
their  pf.nts  we  don  t  nave  great  hunks  m  ss:ng  that 
we  have  to  turn  -nto  stereo  '  says  Chace  We  una 
typically  that  you  m;ght  have  tne  begmr  ng  or  end 
of  a  reel  trat  is  m.ssmg  —  a  tew  second*  beca-»e  t 
broke  ott  —  or  >Ou  might  have  a  brea*  sorrewhere 
so  they  re  12  or  13  frames  missing  U  >sn  t  a  case  ct 
having  to  take  a  D-g  musical  number  anci  make  it  into 
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There  are  muitip.e  opr.ons 
for  fixing  each  break"  idds 
Anck  "It  really  takes  a  lot  of  ex- 
pertise and  brainstorming  on  the 
part  of  Chace  Productions  to 
tigureou:  what  is  going  to  work 
m  each  case. 

They  a',1  have  :neir  in- 
dividual horrors."  >ays  Chace 

If  for  example  the  monaural 
version  is  only  from  an  optical 
track  it's  very  hard  to  get  that 
>ojr.dtrack  to  match  anyihirg 
magnetic 

In  the  case  of  a  m:ss:rig  section 
.n  prrt  .<«:'.'/>  3'.uti.  'directed  oy 
and  >ta:r.ng  lack  WebM  or.eor 
the  biggest  challenges  w*s  to 
restore  an  eight-fram*  preak  in 
the  tiim  that  occurred  right  .n 
the  middle  or  a  scene  Although 
the  scene  had  both  dialogue  and 
music,  only  the  music  was  miss- 
.ng  m  the  break,  says  Chace. 

You  nt  *.n  the  studio  you  stop 
everything,  scratch  your  head 
and  '.ook  at  your  mates  And  >ou 
ask  yourself  what  can  we  do 
here  to  keep  the  maximum 
amount  ot  stereo  n  this  scene 
because  v\e  have  to  do 
something  for  those  e-ght 
rranes  Even  with  Chace  Sur- 
rOand  Stereo  we  cant  produce 
sarre  stereo  that  Warner 
Bros    produced  when  they 

ecorced  a  live  band  on  35mm 
t:!m  with  three  tracks." 
Because  Chace  has  always 


been  a  fan  of  the  vounctrack  to 
?:it  KziWi  dluti.  it  was  especial- 
.y  ;mortant  to  him  to  preserve 
as  much  of  the  original  as  possi- 
ble "One  solution  would  have 
been  to  take  the  scene  and  put 
the  mono  in  instead  of  the 
stereo  but  if  Iwerethebuyeror 
the  laser  disc  or  a  viewer  of  the 
Mm  in  the  audience.  1  would. say, 
Cee  it  should  have  been  in 
stereo  here,  and  they  took  the 
easy  way  out  So  what  are  you 
going  to  do?" 

'In  Pr.'r  JCW/yS  Blutt  we  were 
saved  by  a  sound  effect.  A  car 
drove  by  and  in  the  middle  of 
the  drive  was  the  break  So  most- 
ly what  you  hear  there  was  the 
car  m  monaural  It  didn't  pan  by. 
it  was  in  the  center  speaker.  So 
for  that  brief  moment  we  could 
cross  fade  to  the  monaural 
soundtrack  and  once  the  car  got 
by  we  went  back  to  the  stereo 
track." 

The  cross  fade  required  a  total 
of  eight  seconds  to  fade  into  the 
mono  and  back  to  the  stereo.  'If 
1  tned  to  suddenly  punch  in 
eight  frames  of  mono,  you 
would  hear  it  collapse  to  mono 
for  eight  frames  and  then  pop 
back  to  stereo.  As  the  car  came 
in  it  became  the  dominant  piece 
of  audio.  While  we  were  in  the 
mono  track,  the  computer  sync- 
ed back  up  the  stereo  track  and 
then  we  went  back  to  that  track 
and  put  tn  the  stereo  gradually. 


Warner  Bros,  and 
Chace  Productions 
(with  the  aid  of  many  helpful 
film  collectors)  refurbish  a  slate 
of  movie  classics  in  stereo. 

This  took  place  in  about  eight  seconds.  Six  nancs  and 
six  ears  and  about  ten  tries  until  you  couidnt  hear 
it  happening" 

In  addition  to  repairing  broken  or  missing  sections 
of  a  print,  missing  sections  of  individual  channels  due 
to  oxide  flaking  off  over  the  years  are  repaired  using 
transfers  from  second  prints  and  from  mono  process- 
ed tor  stereo.  Rumble,  hiss,  icreech  and  other  noise 
artifacts  are  removed  or  minimized  without  afreet mg 
high  or  low  frequency  of  the  program  material  says 
Chace.  noting  the  use  of  a  variety  of  processing 
devices  EQ  and  level  differences  between  chanre.s 
due  to  wear  or  mtsrecording  of  the  print  are  also 
equalized. 

"Because  the  tracks  are  very  narrow,  the  signal  to 
noise  ratio  is  not  as  good  as  modern  standards  says 
Chace.  "There  are  a  number  of  techniques  that  can 
be  used  to  optimize  the  sound  from  these  prints  and 
as  recently  as  this  morning.  Mike  and  I  uere  discuss- 
ing —  as  two  purists  will  —  how  much  opt«rr.iz;ng 
we  should  do.  When  is  it  OK  it  let  it  play  just  the  way 
it  was?  When  is  it  unacceptably  noisy?  We  worked 
very  closely  with  Warner  Bros,  to  make  sure  that  the 
final  product  maintains  all  the  high  frequencies  that 
were  there  and  does  not  create  any  other  problems 
by  trying  to  overenhance  or  overdo. 

We  made  a  decision  that  we  wete  not  going  to 
modemite  the  sound  tn  these  films."  adds  Anck.  The 
whole  idea  was  to  first  make  an  archival  transfer  so 
that  we  would  have  an  exact  copy  of  what  that  print 
sounded  like." 

For  the  first  time  m  my  life  1  ve  heard  some  ravonte 
music  (the  soundtrack  from  PtU  Ktlty'i  B/»<rsitrom  my 
record  collection  in  stereo."  says  Chace.  It  s  such  a 
thrill  to  hear  it  just  that  way  and  there  is  nothing  *o 
do  to  make  it  any  better  except  to  m*ke  sure  we  don  t 
make  it  any  worse.  That's  what  it's  about  if  you  hao 
side  speakers  that  aren  t  doing  anything,  go  ahead  and 
rum  the  hiss  down  by  taking  out  unused  channels, 
but  don't  try  to  modernize  it." 

"There  are  at  least  a  dozen  kinds  of  boxes  on  the 
market  that  will  allow  you  to  keep  a  track  absolutely 
htss  free  as  long  as  there  Is  nothing  going  on.  But  that 
Isn't  natural  and  it  isn't  what  purists  want  to 
hear.  I've  become  quite  Inspired  by  that  athtuce 
because  of  this  project  and,  as  a  punst  myself  woj'.d 
prefer  to  hear  the  lingering  levels  of  hiss  that  were 
there  in  1955   rather  than  trying  to  squeeze  the 
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"We  take  the  stereo  from  the 
prints  and  the  mono  track  and,  using 
our  stereo  process,  sew  together  a  new 

four-track  stereo  soundtrack/' 


Soundtrack  into  some  unnatural 
quiet  place  that  a  puns:  is  rot 
SOing  to  like.' 

Finding  the  right  Balance  wash  t 
easy  says  Chace.  adding  that  he 
and  Arick  and  the  other  people  in- 
volved with  the  restoration  tned 
a  number  of  approaches  btfore 
they  were finally  satisfied.  That! 
wr.ere  ILeks  company  proved 
valuable,  says  Arick.  A  lot  of 
these  decisions  are  based  on 
jesthencs  and  fxpenence  and  an 
appreciation  for  the  charm  of  what 
we  re  dealing  w:th  as  it  is  and  not 
tirucenng  with  it."* 

Chace  Surround  Stereo  a  uved 
to  matrix  the  four  track  mags  to 
two-tracks.  (Chace  notes  that  this 
.s  not  stereo  synthe\.s  but  a 
Technical  marnx:ng  of  left,  center, 
nght  and  surround  signals  to  pro- 
vide the  standards  "l*ft  total"  and 
right  rota]  two-track  print 
master  stereo  1  In  the  process  the 
xettgil  mggertone  s  removed 
The  trigger  tone  s  used  in  the  days 
betore  Dolby  noise  reduction  to 
•  jm  surround  speakers  orf  and  on, 
says  Chace  If  they  ieft  the  chan- 
nel running,  the  speakers  at  the 
back  jnd  iides  of  the  theater 
■vould  hjss  ajj  the  time.  When  the 
•smplirymg  equipment,  received 


tne  12kHz  tone  it  would  turn  on 
the  back  speakers  and  niter  out  the 
cycle  rone.  Today,  .f  you  play  the 
print  without  filtering  out  that 
tone  you  get  an  extremely  annoy- 
ing, high  frequency  sound 
whenever  the  surround  is  going  to 
come  on" 

Tne  tnaJ  35mm  mag  recordings 
are  made  using  Dolby  SR.  The 
new  stereo  tracks  are  then  taken 
to  PBRS  where  the  optical  tracks 
are  shot.  To  date,  five  tiims  have 
been  completed  by  Chace  Produc- 
tions, including  the  two  Jimes 
Dean  movies,  ftft  Killyt  Bluts  hod 
of  Ov  PWaws  and  Wit  Stktr  CWai. 
Although  the  primary  purpose  of 
the  Warner  Bros,  project  is  to 
restore  the  studios  library,  the 
feature  films  will  eventually  be 
released  over  the  next  couple  of 
yean,  most  probably  as  home 
videos  or  for  lyndicahon  or  cable 
broadcast. 

"Some  people  might  think  that 
because  we  used  prints  the  ftJms 
won't  sound  as  good  as  they 
would  have  if  theyd  come  off 
stereo  masters.'  says  Anck.  And 
that  isn  t  the  case.  They  sound  in- 
credible. It  takes  some  time  to  get 
them  to  the  point  where  they  do, 
but  they  sound  incredible." 


...  -„—<•    .  f,>€,         ......    _    .  <  -e 

.'entered  v«rs  or>  or  :^e  VNirre-  ores  r..~*.»  —  ver- 
we.l  be  the  ttrst  r.me  the  rr.ot-on  p.itmcs  are  ncarc  :n 
stereo. 

A  few  or  the  films  we  are  retrieving  stereo  on  are 
peculiar  in  the  tact  that  maybe  tour  or  f:ve  «ereo  prints 
were  ever  made  or  them,  says  Anck.  "Usually  they  would 
make  oetween  50  and  100  stereo  pnnts.  but  as  .t  got  later 
and  ater  into  the  50  s  and  early  '60  s.  it  was  just  the  oc- 
casional r.\m  that  had  a  stereo  track  At  the  end  of  that 
per.od. .!  lendeo  to  be  only  an  East  Coast  phenomenom. 
It  continues  to  be  a  challenge  to  find  a  few  films.  We 
ire  still  looking  for  titles  jke  G-*r»  Gypsy  and  Aana  VJ.i*m 
where  just  so  few  pnnts  were  generated,  and.  wnue  we 
might  know  the  collector  who  has  one  at  this  point  it  s 
been  hard  to  borrow  it." 

For  Anck  the  most  personally  satisfying  aspect  of  the 
project  has  been  the  recovery  and  restoration  or  the  two 
lames  Dean  films  Emi  of  EJtn  and  Wtthsu  *  Oust 
Because  East  of  EJm  is  an  mctedibie  film  and  the  mix 
was  done  very  early  in  the  stereo  sound  period  .t  adds 
so  much  to  the  expenence  to  watching  the  Hm  to  hear 
it  in  stereo  To  be  able  to  restore  such  a  vital  element 
to  both  films  is  personally  very  gratifying  " 

The  restoration  of  the  Warner  Bros,  motion  p.ctures 
Is  important  not  only  to  the  theater  goer  or  home  viewer, 
but  to  anyone  who  cares  about  preserving  a  part  of 
America's  film  history 

'Especially  in  the  theater  environment,  when  you  have 
the  whole  frame  up  there  on  a  screen,  the  stereo  sound- 
track adds  an  incredible  amount  to  the  experience  of 
watching  the  him.  says  Anck.  "And  :f  you've  seen  the 
film  over  and  over  again,  to  hear  it  for  the  nrst  tune  :n 
stereo  is  a  new  experience  because  -t  brings  out  certain 
things.  It  brings  out  the  scoring,  which  .s  so  jitegra!  to 
a  lot  of  these  films.  To  hear  the  different  string  or  hom 
sections,  to  hear  the  way  they  mixed  the  dog  ever  there 
m  the  comer,  those  little  odds  and  ends  add  so  much 
to  the  enjoyment  of  seeing  the  him  over  ano  over  agam. 

"From  an  archivist's  point  of  view,  we  need  to  do  this 
because  we  re  down  to  the  last  few  pnnts  on  some  of 
these  films.  If  we  don't  do  it  now  we  U  never  ever  get 
a  chance  to  do  it  again.  We're  just  fortunate  we  \.e  been 
able  to  take  this  chance  to  restore  our  library  now  before 
we  lose  the  opportunity." 


"When  stereo  TV  came  in  I  got  an  idea 
for  an  invention  that  would  let  us  program  monaural 
soundtracks  into  full  dimensional  stereo/'  —Chace 
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FOR  IMMEDIATE  RELEASE 

POT.TTMRT&   PICTURES  ENTERTAINMENT  FORMa   rTT-M  AKn 
TAPE  PRES,E,pVATION  COMMITTED:   FIRST  MEETING  SLATED  FOR 
OPENING  DAY  QF  COMPANY'S  NEW  FILM  AND  TAPE  FACILITY 


Naw  York,  New  YorJc,  June  25,  1990  —  Columbia  Pictures 
Entertainment  (CPE)  today  announced  the  formetion  of  a  Film 
and  Tapa  Preaarvation  Committee  compriaad  of  rapraaantativaa 
of  America' a  leading  film  preeervetlon  and  archive 
organlzatlone  in  addition  to  executivee  from  CPE  end  Sony 
USA. 

The  committee  i»  scheduled  to  hold  ite  firet  meeting  at 
CPE ' s  new  etete-of-the-ert  film  end  tepe  fecility  at  Inwood, 
Long  Ialend  on  Thuredey,  June  21.    The  meeting  will  be  held 
in  conjunction  with  the  grend  opening  of  the  new  facility, 
which  includee  one  of  the  largeet  motion  picture  end 
televieion  veulte  in  the  world  and  one  of  the  moet 
tachnologicelly  edvenced  globel  dietribution  eyeteme  in  the 
induetry. 

-  more  - 
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CPE 1  ft  Film  and  Tape  Preservation  Committee  vaa 
astafcli»had  to  wor*  at  the  national  level  on  film 
preservation  and  raatoration  projacte  and  policiee  as  wall 
aa  to  manage  major  fila  praaerv&tion  activitiaa  diractly 
aaaoclatad  with  Coluabia'e  filaed  antartainaant  library. 
With  approximately  3,000  currant  and  claaaic  motion  picture! 
and  nearly  23,000  apisodee  of  eoae  270  talevieion  series, 
CPE  haa  ona  of  ths  aoat  axtar.aiva  librariee  in  tha  world. 

CPE  Co-Chairaen  Patar  Guber  and  Jon  Patari  aaid,  "Tha 
formation  of  this  group  daaonatratea  Coluabla'a  continued 
leadership  in  industry  efforte  to  preeerve  e  vitel  part  of 
America's  cultursl  herltege.    tfs  ara  particulerly  excited  to 
have  anaabled  a  group  of  experte  who  repreeent  the  netion'e 
leading  fila  preservation  organiasetions  end  who  ere  familiar 
with  tha  iateet  developnente  in  fila  preeervetion  and 
restoration  technology. 

"Wa  ara  aleo  delighted  to  heve  the  perticipetion  of 
Sor.y  in  thie  lendmark.  venture,*1  Guber  end  Petere  edded. 
"Sony  is  recognized  worldwide  aa  s  leeder  in  advanced  fila 
and  video  technology  end  will  play  an  iaportent  role  in  our 
coanitaent  to  eefeguerd  our  filmed  entertainment  heritage." 
-  mora  - 
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Tha  coaaittaa  1*  ccapriaad  of:  Kannath  S.  whuim, 
Sanior  Vice  Praaidant,  Finance  and  Adainiatration,  CPES 
Kannath  Naaa,  sanior  /ica  Praaldant  and  Sacratary,  Sony  USA, 
Inc. ;  Mary  Laa  Bandy,  Diractor  of  tha  Dapartaant  of  Film, 
Muaaum  of  Modarn  Art;  Robert  Roaan,  Diractor,  UCLA  Fila, 
Talaviaion  and  Radio  Archivaai  Pat  Loughnay,  curator  of  Fila 
Program ,  Library  of  Corvgraaa;  and  Gaorga  Stavana,  Jr., 
FilmmaXar,  Foundar  of  tha  American  Fila  Inatituta. 

*       *        *  a 

For  further  information,  contact! 
Patar  D.  wilfcae  (212)  702-C102  or 
Liaa  Lochanko  (212)  702-2902 
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Mr.  HUGHES.  Mr.  Silverstein,  welcome. 

STATEMENT  OF  ELLIOT  SILVERSTEIN,  CHAIRMAN  OF  THE  PRESI- 
DENTS COMMITTEE,  DIRECTORS  GUILD  OF  AMERICA,  LOS 
ANGELES,  CA 

Mr.  Silverstein.  Thank  you,  Mr.  Chairman.  Good  morning  and 
thank  you  for  inviting  me  here  today.  I  am  a  film  director  and 
chairman  of  the  president's  committee  of  the  Directors  Guild, 
which  is  composed  of  other  film  directors. 

Because  this  is  our  first  opportunity  to  testify  before  you  person- 
ally and  perhaps  some  new  members  of  your  subcommittee,  I  would 
appreciate  a  few  minutes  to  place  my  remarks  for  the  record  in  a 
historical  context. 

I  represent  a  group  of  citizens  who  are  artists,  authors  of  films, 
people  who  tell  a  story,  stories  which  reach  out  to  entertain  and  oc- 
casionally uplift  the  American  public  and  other  audiences  through- 
out the  rest  of  the  whole  world.  As  you  know,  unlike  many  other 
film  authors  from  other  countries,  those  in  the  United  States  of 
America  are  afforded  little  protection  against  those  who  would  ex- 
hibit these  films  in  a  defaced  form,  undisturbed  apparently  by  the 
discredit  which  falls  upon  the  creators. 

Before  the  recent  passage  of  the  Visual  Artists  Rights  Act  the 
greatest  works  of  American  painters  and  sculptors  could  be  defaced 
by  the  owners  of  that  work  if  they  were  perverse  enough  to  do  so, 
but  today,  thanks  to  congressional  action,  that  is  not  the  case  with- 
out great  risk  to  the  defacer.  But  today  it  is  still  the  case  that 
American  film  artists  that  make  film  one  of  our  enduring  cultural 
landmarks  do  not  enjoy  that  same  protection. 

Film  artists  today  work  for  multinational  companies,  and  many 
of  our  Hollywood  studios  we  are  somewhat  distressed  to  observe, 
are  now  foreign-owned  and  controlled,  and  more  may  be  in  the  fu- 
ture. But,  in  any  case,  our  writers  and  directors  go  to  work  for 
these  and  other  companies  and  create  magnificent  films  with  very 
little  or  no  "protection"  for  the  art  or  the  artist  after  the  film  is  re- 
leased. 

The  mission  that  brought  the  Directors  Guild  and  the  Writers 
Guild  and  others  to  Congress  originally,  and  now  continuously,  is 
to  seek  redress  for  the  sad,  painful,  and  fundamentally  unfair  situ- 
ation which  faces  American  film  artists.  It  can  be  summarized  in 
a  question  framed  in  layman's  language  as  follows:  Is  it  right  for 
one  person  to  be  consciously  and  demonstrably  damaged  by  another 
person  or  corporation  and  for  the  victim  to  have  no  redress?  I  am 
not  a  lawyer,  but  I  know  that  the  law  says  that  slander  and  libel 
and  misrepresentation,  particularly  if  it  results  in  damage,  is 
wrong  for  everyone,  including  artists,  except  those  who  work  for 
hire.  They  are  paid  for  their  time  and  their  skills,  and  apparently 
for  the  right  to  damage  their  reputations  with  impunity.  There  is 
no  redress  ror  them.  They  may  suffer  their  embarrassment  and 
professional  damage  in  silence  when  one  of  their  films  is  defaced 
and  exhibited  publicly  or  they  may  try  to  go  to  court  where  they 
will  find  they  have  no  standing,  or  thev  may  come  here  to  Con- 
gress, the  great  leveler  of  inequities  and  balancer  of  interests. 

Our  mission  brought  us  to  Washington  to  support  the  moral 
rights  clause  of  the  Berne  treaty  and  we  were  disappointed,  frank- 
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ly,  when  Congress  authorized  the  President  to  sign  the  treaty  while 
taking  the  position  that  laws  of  slander,  libel  and  misrepresenta- 
tion currently  on  our  books  are  sufficient  to  protect  American  citi- 
zens. However,  film  artists  are  excluded  from  that  umbrella  of  pro- 
tection granted  to  others. 

Well,  as  you  know,  Mr.  Chairman,  artists  are  never  quick  to 
rally.  We  are  the  kind  of  people  who  are  separate.  We  are  apart. 
We  don't  join  groups  easily.  We  sometimes  step  to  the  beat  of  a  dif- 
ferent drummer  and  that  may,  in  fact,  describe  one  of  our  societal 
roles.  But  not  too  long  ago,  5  years  ago,  the  Turner  Entertainment 
Co.,  bought  a  whole  series  of  films  ana  decided,  for  purely  economic 
reasons,  to  deface  those  films,  to  paint  them  over,  to  colorize  them. 
American  film  artists  were  outraged.  John  Huston,  Fred 
Zinnemann,  Jimmy  Stewart,  Steven  Spielberg,  George  Lucas, 
Woody  Allen,  Sydney  Pollack,  Milos  Forman,  ana  a  long  list  of  oth- 
ers of  lesser  fame  but  with  equal  dedication  were  outraged.  So  we 
banded  together  and  created  the  president's  committee  of  the  Di- 
rectors Guild  and  we  came  to  Congress  to  seek  redress,  to  seek  an 
end  to  the  practice,  the  American  practice,  Mr.  Chairman,  of  de- 
stroying America's  film  heritage  and  damaging  the  reputation  of 
America's  true  artistic  film  authors.  We  came  and  we  told  our  story 
to  many  of  your  colleagues,  and  out  of  that  was  born  the  National 
Film  Preservation  Act.  And  I  am  here  today  to  discuss  what  has 
happened  to  that  act. 

Despite  the  fact  that  the  National  Film  Preservation  Act  either 
in  its  initial  form  or  as  proposed  H.R.  2372  did  not  provide  for 
moral  rights,  the  act  did  provide  important  advances.  Films  were 
declared  an  art  form  by  statute,  and  the  artistic  authors  of  film 
were  given  a  limited  ability  to  register  a  verv  general,  modest, 
anonymous  objection  to  changes  in  tneir  work.  We  were  very  grati- 
fied at  that  passage.  It  was  a  step.  It  was  a  seed. 

However,  our  enthusiasm  for  the  proposed  draft  is  limited  be- 
cause the  labels  have  been  eliminated.  With  respect,  Mr.  Chair- 
man, if  labels  represent  the  truth  and  labels  are  eliminated  then 
the  truth  may  have  suffered.  Nonetheless,  two  changes  would  im- 
prove the  proposed  draft.  The  number  of  films  named  annually  to 
the  Registry  we  think  might  be  increased  to  100.  And  second,  the 
term  "original  and  complete"  should  be  changed  to  reflect  the 
phrase  "material  alteration."  The  former  phrase,  "original  and  com- 
plete," is  open  to  semantical  and  legalistic  interpretation.  For  in- 
stance, films  are  often  previewed  before  paying  public  audiences, 
sometimes  many  times.  Which  is  the  publication  in  the  copyright 
sense,  the  first,  the  second,  the  third,  the  fifth?  Which  is  complete? 
Books,  after  all,  are  not  sent  out  for  previews  before  paying  read- 
ers. Tney  are  considered  published,  I  guess,  when  they  go  on  the 
stands  for  sale.  The  latter  phrase,  "material  alteration,  has  be- 
come a  useful  one  as  the  debate  on  motion  picture  integrity  has  un- 
folded, and  to  us  it  means  simply,  "alteration  of  the  material." 

The  bill  itself  refers  to  the  protection  of  films  including  preserva- 
tion and  restoration.  It  differentiates.  Well,  if  it  mentions  protec- 
tion, protection  from  wha*  sir?  From  whom?  Where  is  the  protec- 
tion to  be  executed?  Preservation,  as  good  a  goal  as  it  is  certainly, 
however,  is  not  necessarily  the  protection  of  integrity  for  the  bene- 
fit of  the  artistic  authors  or  for  the  public,  which  may  not  have  at- 
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cess  to  the  Library  of  Congress  archives  located  here  in  Washing- 
ton. 

The  Library's  draft  creates  some  unfortunate  circumstances.  Ad- 
vertisements for,  and  cassette  boxes  containing,  materially  altered 
versions  of  films  on  the  National  Registry  are  free  to  note  the  spe- 
cial distinction  of  these  films  despite  their  defacement. 

The  French  high  court  has  added  a  little  irony  to  the  U.S.  debate 
on  film  protection  by  ruling,  2  weeks  ago,  that  John  Huston's  heirs 
may  avail  themselves  of  French  law  in  blocking  a  telecast  of  a 
colorized  version  of  their  father's  work  "The  Asphalt  Jungle."  Of 
course,  U.S.  filmmakers  wish  to  enjoy  such  protection  against  de- 
facement in  the  United  States,  and  I  am  sure  that  foreign 
filmmakers  are  distressed  when  we  can  have  standing  in  their 
courts  but  they  can  have  none  in  ours.  Hardly  the  stuff  of  good 
treaty  philosophy.  More  will  be  heard  of  this  in  the  future,  I  am 
sure. 

However,  the  regard  for  U.S.  films  by  those  abroad  may  not  al- 
ways be  as  enlightened  as  in  France.  The  purchase  of  American 
movie  studios  and  their  libraries  by  foreign  interests,  as  I  said, 
does  give  us  some  concern.  According  to  American  copyright  law, 
that  purchase  assigns  authorship  of  some  of  America's  most  patri- 
otic film  statements  to  foreign  companies.  What  their  destiny  will 
be  v/e  cannot  know.  Revisions  in  U.S.  law  and  the  direction  of 
rights  of  true  artistic  authors  offer  the  best  protection,  in  our  opin- 
ion, for  oir  country's  film  heritage. 

We  paiticipated  in  the  Berne  debate.  We  recognize  that  the  polit- 
ical climate  is  not  yet  ripe  for  the  introduction  of  a  full  moral  rights 
bill  for  film  artists  in  U.S.  copyright  law,  but  we  hoped  that  Con- 

fress  would  build  on  rather  than  remove  the  first  modest  step, 
herefore,  the  excision  of  labeling  from  the  National  Film  Preser- 
vation Act  is  that  much  more  regrettable  to  us. 

Labels,  Mr.  Chairman,  like  moral  rights,  will  not  prevent  deface- 
ment of  films,  but  they  will  give  audiences  the  opportunity  to  dis- 
tinguish between  the  authentic  and  the  unauthentic,  and  they  will 
give  film  artists  the  right  to  object  to  changes  that  denigrate  their 
work. 

I  would  like  finally  to  just  comment  on  Mr.  Glickman's  observa- 
tion. Labels  are  placed  on  products  by  law,  on  other  products,  in 
the  interest  of  truth  in  the  marketplace,  and  we  see  no  reason  why 
that  shouldn't  apply  to  films.  And  no  shot  was  intended  at  the  Li- 
brarian. It  was  just  a  deeply  felt  criticism  and  an  evaluation  of  cer- 
tain aspects  of  the  bill  and  a  comment,  which  is  what  we  assume 
we  are  all  here  to  make.  Given  the  Librarian's  understandings  and 
the  difficulties  that  he  faces,  we  think  he  has  done  as  good  a  job 
as  could  have  been  done  under  the  circumstances. 

Well,  in  our  written  testimony  you  have  read  our  reservations  in 
somewhat  greater  detail  about  the  present  bill  and  our  suggestions, 
ana  I  would  be  happy  to  answer  any  questions  to  the  best  of  my 
ability.  Thank  you,  Mr.  Chairman. 

Mr.  HUGHES.  Thank  you,  Mr.  Silverstein. 

[The  prepared  statement  of  Mr.  Silverstein  follows:) 
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Testimony  of  the  Directors  Guild  of  America 
before  the  Subcommittee  on 
Intellectual  Property  and  Judicial  Administration 
of  the 
Judiciary  Committee 

June  12,  1991 

Mr.  Chairman,  my  name  is  Elliot  Silverstein.  I  am  a  member  of  the 
Directors  Guild  of  America,  and  chairman  of  its  President's 
Committee  which  is  charged  with  spearheading  the  Guild's  efforts  to 
advance  the  rights  of  filmmakers  to  protect  the  integrity  of  their 
work.  I  am  pleased  to  testify  before  the  Committee  today  on  Title 
III  of  H.R.  2372,  the  reauthorization  of  the  National  Film 
Preservation  Act. 

The  Directors  Guild  came  to  Washington  four  years  ago  to  press  for 
legislative  efforts  to  protect  the  integrity  of  motion-pictures. 
The  National  Film  Preservation  Act  had  its  genesis  in  those 
efforts.  Naturally,  we  were  supportive  of  the  Act  as  it  moved  to 
passage,  and  we  were  gratified  when  it  was  enacted. 

For  the  first  time  in  U.S.  law  film  was  recognized  *3  an  art  form. 
Secondly,  the  statute  placed  some  emphasis  on  the  important  work  of 
physically  preserving  films.  Because  of  neglect,  a  substantial 
portion  of  American's  film  heritage  has  been  irretrievably  lost. 
Thirdly,  and  most  important,  films  on  the  National  Register  were  to 
have  labels  affixed  to  them  giving  consumers  information  on  how 
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these  films  had  been  altered  and  giving  the  artistic  authors  a 
chance  to  object  to  these  alterations. 

This  last  point  was  particularly  relevant.  For  the  first  time 
there  was  to  have  been  special  recognition  that  those  who  are  the 
true  artistic  authors  of  films  are  not  companies,  or  financial 
structures,  or  owners  for  the  purposes  of  copyright.  Creative 
people  make  films  in  the  same  way  painters  create  paintings  and 
sculptors  create  sculptures.  The  difference  is  that  film  is  a 
collaborative  art  form.  Nonetheless,  there  must  still  be  a  guiding 
set  of  aesthetic  principles,  there  must  still  be  a  central 
structure  and  control  line;  vision  provided  by  the  film's  true 
creative  authors.  By  allowing  these  real  creative  authors  to  object 
to  real  alterations,  the  National  Film  Preservation  Act  took  some 
concern  for  these  facts  and  some  appreciation  for  the  rights  of  the 
creators  of  film. 

As  you  know,  the  present  draft  of  the  Film  Preservation  Act  strips 
away  the  labeling  provisions  that  were  a  part  of  the  initial 
legislation.  What  is  left  before  you,  Mr.  Chairman,  is  a  bill  that 
relates  solely  to  the  preservation  of  film,  surely  a  worthy  goal  in 
and  of  itself. 

However,  the  promotion  of  artists  rights,  as  the  rational  means  of 
protecting  the  integrity  of  film,  and  not  solely  the  physical 
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preservation  of  film,  is  what  brought  the  Directors  Guild  to 
Washington  a  few  years  ago.  Through  the  labeling  provisions  of  the 
National  Film  Preservation  Act,  these  rights  were  advanced  in  a 
very  modest  way.  Consumers  were  to  be  informed  that  certain 
changes  had  been  made  in  significant  and  important  films  and  film 
artists  would  have  had  a  chance  to  object  to  materially-altered 
versions  of  their  work  that  did  not  reflect  their  own  artistic 
visions . 

Passage  of  the  Film  Preservation  Act  offered  a  brief  moment  when 
those  interested  in  films  as  a  creative  endeavor  triumphed  over 
those  whose  concerns  are  solely  commercial.  But  if  the  political 
victory  was  impressive  because  it  was  so  difficult,  the  advancement 
of  artists  rights  that  victory  achieved  was  modest  indeed:  the  mere 
placement  of  labels  on  a  few  materially-altered  films  named  to  the 
national  registry.  First  through  regulation  and  now  through  this 
draft  of  the  proposed  reauthorization,  one  Library  of  Congress  has 
blunted  the  original  legislation  to  serve  solely  the  purposes  of 
preservation. 

We  are  not  enthusiastic  about  the  present  draft  because  it  has  been 
stripped  of  its  labeling  provisions,  clearly  the  Library  ought  not 
to  be  applying  labels  to  films  because  it  is  so  clearly 
uncomfortable  with  the  concept  of  labeling.  Nonetheless,  the 
Library's  solution  to  this  ticklish  problem  raises  its  own  set  of 
concerns. 
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As  proposed,  films  on  the  national  registry  may  now  have  a  seal  of 
authenticity  applied  to  them  only  if  the  versions  are  "original  and 
complete."  This  is  good  as  far  as  it  goes.  But  films  on  the 
national  registry  that  have  been  materially-altered  may  still  be 
shown  as  is  the  current  practice  —  chopped  up,  compressed 
visually,  and  marred  beyond  recognition  from  the  original  version. 
Confusion  in  the  public  mind  is  inevitable.  Badly  mutilated 
versions  of  films  on  the  national  registry  will  have  attached  to 
themselves  a  sense  of  special  distinction.  Indeed,  there  is 
nothing  in  the  bill  to  prevent  advertisements  claiming  this  special 
distinction  even  when  the  version  the  public  is  to  see  is  damaged 
goods . 

Whatever  dignity  was  to  have  been  afforded  these  masterwork 
American  films  is  now  to  be  severely  compromised  because  the 
Library* 3  solution  will  tend  to  confuse  the  authentic  with  the 
unauthentic.  It  is  unclear  why  we  must  tiptoe  around  the  truth. 

However,  these  unhappy  conclusions  do  not  lead  us  to  propose 
reinstatement  of  the  labeling  provisions  because,  as  we  have  noted, 
the  Library  is  so  unalterably  opposed  to  them.  Rather,  our  two 
suggestions  for  this  draft  bill  might  be  described  as  an 
enhancement  of  the  preservation  emphasis  that  the  legislation  now 
contains: 
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(1)  The  Library  has  expanded  the  range  of  films  to  be  considered 
for  inclusion  on  the  registry.  We  believe  the  number  of  films  to 
be  selected  to  the  registry  should  likewise  be  increased,  from  25 
to  100.  The  registry  is  not  a  compendium  of  "best*1  films,  but  of 
artistically,  culturally,  or  historically  significant  films. 
Surely  of  the  thousands  and  thousands  of  films,  more  than  a  handful 
are  worthy  of  the  distinction  that  registry  placement  denotes. 

(2)  We  believe  that  the  term  employed  in  the  Library's  draft 
Horiginal  and  complete"  ought  to  be  changed  to  reflect  the  phrase 
"material  alteration."  This  is  not  just  a  semantic  difference. 
Material  alteration  is  the  phrase  that  has  been  used  throughout  the 
debate  on  motion  picture  protection,  and  it  is  the  phrase  used 
repeatedly  in  the  report  by  the  Library  of  Congress  on  moral  rights 
and  motion  pictures  requested  by  this  subcommittee  two  years  ago. 
Also  the  phrase  is  an  accurate  one:  Films  that  are  defaced  in  some 
way  have  been  materially-altered. 


As  you  know,  Mr.  Chairman,  the  Directors  Guild  feels  strongly  that 
the  creative  authors  of  motion  pictures  should  have  the  right  tc 
protect  their  work  from  material  alterations  made  without  their 
consent.  This  right  is  accorded  a  film's  true  artistic  authors 
in  countries  throughout  the  world.  For  example,  several  weeks  ago 
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the  highest  court  in  France  overturned  an  appeals  court  ruling  that 
had  denied  the  rights  of  the  heirs  of  John  Huston  to  prevent  the 
showing  in  that  country  of  a  colorized  version  of  his  film  THE 
ASPHALT  JUNGLE.  We  believe  that  a  film's  true  artistic  authors 
should  enjoy  the  moral  rights  guaranteed  by  the  Berne  Treaty  which 
our  country  has  signed.  We  should  enjoy  the  same  benefit  of  law  in 
the  United  States  where  the  art  of  film  originated  as  do  the 
citizens  of  the  U.S. in  France  whose  works  are  altered.  This  is  the 
very  point  of  the  French  high  court. 

But  at  the  very  least,  the  true  artistic  authors  of  a  film  should 
be  able  to  object  to  the  defacement  of  their  work  and  film  viewers 
ought  to  know  when  they  are  seeing  a  film  that  has  been  changed 
from  its  theatrical  form.  Both  of  these  issues  could  be  addressed 
by  appropriate  labeling. 

Of  course,  both  of  these  issues  were  addressed  by  the  labeling 
provisions  of  the  National  Film  Preservation  Act.  The  public  was 
to  be  alerted  to  changes  in  the  films  and  artistic  authors  were  to 
have  a  chance  to  separate  themselves  from  altered  versions.  This 
was  the  intent  of  the  labeling  provisions.  Because  they  can  serve 
such  a  useful  function,  the  excision  of  the  labeling  provisions  is 
enormously  regrettable  to  those  who  have  pressed  the  campaign  for 
true  authors 1  rights . 
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The  Directors  Guild  continues  to  believe  that  the  public  should  not 
be  misled  into  believing,  for  example,  that  a  colorized  or 
lexiconned  version  of  CASABLANCA  represents  the  artistic  intent  of 
its  creative  authors.  Or  that  David  Lean's  incomparable  talent  ever 
envisioned  a  panned-and-scanned  version  of  the  magnificent  LAWRENCE 
PF  ARABIA  t  Or  that  Frank  Capra  should  be  credited  for  a  versio.i  of 
IT'S  A  WQNPERFVL  LlfJS  that  has  been  -colorized"  and  egregiously 
edited  to  make  room  for  more  commercials. 

It  is  ironic  that  the  Turner  Entertainment  Co.,  among  the  aost 
vocal  of  the  adversaries  to  initial  passage  of  the  National  Film 
Preservation  Act  and  in  particular  its  labeling  provisions,  should 
have  ordered,  immediately  upon  passage  of  the  act,  that  aJLl  of  its 
colorized  films  be  labeled.  The  label  that  has  been  applied  was 
the  one  included  in  the  act  and  it  has  been  applied  whether  a 
"colorized"  film  was  on  the  national  registry  or  not.  This  is  an 
eminently  wise  and  generous  corporate  gesture  but  it  certainly 
throws  into  question  the  contention  that  dire  business  consequences 
must  follow  the  application  of  labels. 

It  is  also  ironic  that  Turner  Entertainment  should  now  be  clothing 
itself  in  civic  virtue  for  rereleasing  CITIZEN  kanf;  in  its  original 
theatrical  version  and  characterizing  it  as  a  "masterpiece"  when  a 
year  ago  this  "masterpiece"  was  schedu?ed  for  defacement  on  the 
"color izat ion"  block.  Turner  didn't  desist  in  its  plans  until  the 
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Directors  Guild  called  into  question  the  copyright  owner's  right  to 
deface  this  storied  film. 

Labels  will  not  prevent  defacement  of  film.  But  they  will  give 
audiences  the  opportunity  to  distinguish  between  the  authentic  and 
unauthentic  and  they  will  give  film  artists  the  right  to  object  to 
changes  that  denigrate  their  work. 

We  believe  "objection  labels"  are  a  very  useful  concept  that  should 
receive  legislative  scrutiny  in  the  near  term  and  in  a  broader 
context  than  the  labeling  of  a  few  films  on  the  national  register. 

We  also  believe  that  these  matters  cannot  be  left  to  the 
marketplace  to  iron  out,  a  claim  made  repeatedly  by  the  commercial 
interests.  The  film  marketplace  is  no  different  than  any  other, 
and  if  left  to  commercial  byplay,  all  considerations  will  relate  to 
a  profit  and  loss  statement.  This  isn't  necessarily  a  "bad"  view  if 
it  is  held  by  those  who  also  demonstrate  a  social  conscience,  but 
otherwise  it  simply  is  incredibly  narrow-minded.  Out  of  this 
byplay,  no  triumph  will  come  to  the  side  of  those  who  regard 
American  film  as  an  enduring  part  of  our  artistic  and  cultural 
heritage.  For  film  to  be  protected,  for  film  artists  to  protect 
their  work,  the  Congress  has  to  take  a  hand. 
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Mr.  Hughes.  Mr.  Walton.  Welcome. 

STATEMENT  OF  BRIAN  WALTON,  EXECUTIVE  DIRECTOR,  WRITERS 
GUILD  OF  AMERICA,  WEST,  LOS  ANGELES,  CA 

Mr.  Walton.  Thank  you,  Mr.  CI  airman.  I  appreciate  the  oppor- 
tunity to  appear  before  you  and  the  other  members  of  the  commit- 
tee. 

As  you  noted,  we  have  submitted  a  written  statement  on  behalf 
of  the  Writers  Guild  to  you,  and  I  am  going  to  attempt  to  take  seri- 
ously your  admonition  not  to  repeat  it  and  try  and  get  to  the  meat 
of  this. 

Our  statement  had,  really,  two  essential  elements  with  regards 
to  H.R.  2372.  The  Writers  Guild  strongly  supports  the  film  preser- 
vation component  of  the  bill,  appreciate  the  work  of  the  Board  and 
the  Librarian.  We  note  with  some  pride  that  Mrs.  Kanin  is  one  of 
our  more  treasured  assets  at  the  Writers  Guild,  as  well  as  a  num- 
ber of  other  institutions.  And  our  president,  George  Kirgo,  has 
served  on  that  Board,  and  we  appreciate  their  work.  We  believe 
that  preserving  film  for  all  of  the  reasons  enumerated  here  today 
is  crucial,  so  we  support  that. 

However,  with  regards  to  H.R.  2372  we  have  to  state  our  regret 
that  it  excludes,  we  believe,  consumer  protection  and  it  excludes 
protection  for  film  artists  with  regards  to  the  films  that  will  go  onto 
the  Registry.  Our  statement  more  fully  addresses  that,  but  our  con- 
cerns, and  you  alluded  to  them,  sir,  in  one  of  your  questions  to  the 
Librarian,  is  that  it  will  be  possible,  as  we  understand  it,  for  some- 
one in  advertising  a  video  version  of  a  film,  be  it  a  video  version 
that  is  shown  on  television,  or  on  a  cassette  for  rental  or  sale  in 
a  store,  to  either  allude  to  the  fact  that  this  thing  has  the  seal  or 
that  it  is  on  the  Registry,  thus  leading  someone  to  believe  that  they 
are  going  to  watch  a  national  treasure  in  its  original  form,  but  the 
fact  of  the  matter  is  there  is  no  preclusion  from  that  advertising 
reference  being  totally  false  and  misleading  so  that  what  they  get 
is  a  chopped  up  version.  That  troubles  us.  And  our  experience  with 
those  lower  down  on  the  food  chain  in  the  distribution  business  is 
that,  in  fact,  that  may  be  likely  to  happen.  There  is  a  lot  of  need 
to  advertise  film  and  to  get  money  for  it,  and  it  is  not  unknown 
that  people  will  put  out  a  statement  which  perhaps  isn't  100  per- 
cent accurate.  Essentially,  we  think  that  establishing  the  seal  is 
probably  a  good  thing.  As  we  understand  it,  it  cannot  itself  go  on 
video  or  on  a  laserdisc.  That  is  our  reading  of  the  act  and  I  think 
the  congressional  intent  should  be  clear  in  tnat  regard. 

But  the  problem  with  somebody  making  a  reference  to  the  seal 
is  the  one  I  have  just  alluded  to,  and  we  think  that  is  a  problem. 
So  it  is  a  step  back,  I  think,  in  consumer  protection.  And  for  the 
same  reason,  it  is  a  step  back  for  artistic  protection,  and  I  have 
enumerated  that  in  the  statement.  Someone  can.  look  at  a  video 
version,  be  it  on  television  or  in  the  packet,  and  believe  that  they 
are  watching  the  artists'  original  work,  and  in  fact  they  are  not. 

We  hear  that  labeling  is  so  terrible.  But  here  we  have  a  situation 
where  if  this  act  passes,  the  Congress  will  have  created  a  label  of 
a  sort,  a  seal.  It  will  be  there.  Somebody  can  make  reference  to  it. 
They  can  mislead.  But  we  can't,  we  are  told,  have  another  label 
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that  corrects  that  situation.  That  doesn't  seem  particularly  appro- 
priate to  us. 

We  also  believe  that  the  Librarian  will  have  to  struggle  with  this 
language  about  the  original  unaltered  version.  Clearly  there  will  be 
some  circumstances  in  which  it  will  not  be  easy  to  point  to  what 
that  is,  but  we  do  believe  that  it  world  be  important  that  as  the 
Librarian  goes  about  his  work,  should  this  bill  pass,  that  the  con- 
gressional intent  be  very  clear  that  what  Congress  intended  was 
that,  as  far  as  is  possible,  he  use  the  most  narrow  definition,  the 
closest  that  one  can  come  to  that  first  public  theatrical  release. 

Those  are  our  comments  on  the  bill  In  summary  then,  we  sup- 
port the  preservation  aspects. 

I  did  seek  in  my  sf  ement,  and  at  some  length  as  is  my  wont, 
to  try  and  put  this  ]  into  context,  and  I  hope  I  don't  take  too 
much  license  if  I  tak^  x  second  to  do  that  here,  Mr.  Chairman.  Mr. 
Silverstein  has  alluded  to  some  of  that  context,  Mr.  Counter,  in 
some  of  the  other  questions,  and  in  your  opening  remarks  you  indi- 
cated there  may  be  more  on  the  moral  rights  question  in  the  Con- 
gress. But  one  of  the  things  I  have  learned  in  my  job  as  I  have  had 
to  travel  to  several  countries  to  meet  with  artists  groups  around 
the  world  with  whom  we  have  similar  interests  is  thai  tne  lack  of 
moral  rights  in  the  United  States,  the  fact  that  the  United  States 
is  perceived,  to  use  the  words  of  the  late  Sir  David  Lean,  as  a 
"slaughterhouse  of  film,"  is  poisoning  the  debate  on  quotas  and  on 
cultural  integrity  in  Europe  and  elsewhere,  and  I  have  gone  into 
that  in  my  statement.  I  raise  it  because  so  often  I  hear  people  com- 
ing to  the  Congress,  and  read  of  people  coming  to  you,  saying,  Well, 
you  know  these  artists,  I  mean  thev  are  just  out  there  and  they 
don't  understand  commerce,  and  all  these  labeling  things  they 
want  are  just  annoyances.  I  think  it  goes  to  the  very  heart  of  our 
civilization.  It  is  a  personal  view.  It  is  also  the  view  of  my  institu- 
tion. 

But,  as  I  have  traveled  around  the  world,  I  have  noticed  that  this 
perception  of  the  United  States  as  a  country  without  respect  for  its 
primary  art  form  is  indeed  poisoning  the  situation  abroad  when 
these  quotas  are  being  debated,  and  I  nave  stated  in  my  statement, 
the  written  one,  that  it  is  a  somewhat  illogical  point  of  view.  Per- 
haps it  is  inchoate,  it  is  indirect,  but  it  is  there.  A  couple  of  exam- 
ples. 

I  was  having  lunch  in  Paris  a  couple  of  years  ago  with  my  coun- 
terpart, secretary  general  of  the  SACD,  the  Societe  des  Auteurs  et 
Compositeurs  Dramatiques — I  will  give  you  my  French  pronuncia- 
tion— and  with  him  was  the  president  of  the  organization,  M. 
Claude  Brulet,  and  they  apologized  to  me  that  they  would  have  to 
leave  early.  They  said,  "We  are  going  to  a  meeting  and  we  have  to 
leave."  And  I  said,  "Oh.  Where  are  you  going?  And  they  said, 
"Well,  we  have  a  meeting  in  the  office  of  the  president."  And  I 
turned  to  the  president  of  the  society,  and  I  said,  "In  your  office?" 
And  they  said,  "No.  The  Office  of  the  President  of  the  Republic." 
I  was  impressed.  I  don't  usually  leave  lunch  to  50  to  the  White 
House.  Maybe  because  I  live  in  L.A.  But  I  was  curious.  Well,  what 
business  takes  you  to  talk  to  the  President  of  the  Republic?  And 
it  was  a  quota  bill  and  their  concerns  about  the  flood  of  product 
from  outside  of  France  into  their  country. 
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Now,  whether  President  Mitterand  was  there  for  the  whole  meet- 
ing or  not,  I  would  doubt.  But  I  was  struck  with  the  access  that 
was  there.  And  I  have  noticed  that  as  I  have  traveled.  I  have  no- 
ticed it  in  lots  of  countries. 

And  this  thing,  this  moral  rights,  that  is  seen,  apparently,  to  be 
such  an  interference  with  commerce  here  is  deeply  felt--deeply  felt 
by  us,  but  deeply  felt  around  the  world,  and  I  wanted  to  introduce 
the  topic.  Because  if  we  are  gjoing  to  revisit  this,  and  I  hope  that 
we  are,  as  a  country,  I  think  it  is  appropriate  that  we  understand 
that  our  way  of  doing  business  terrifies  artists  around  the  world. 
The  lack  of  respect  for  art  and  artists  in  the  United  States,  the  per- 
ceived lack  of  respect  and  the  actual  lack  of  respect,  which  may  be 
different  but  nevertheless  are  both  there  and  both  real,  I  think  is 
hurting  us. 

And  I  have  made  that  point  in  my  written  statement,  and  I 
wanted  to  draw  your  attention  to  it  orally  and  say  that  when  we 
look  at  what  happened  in  1988  we  saw  two  contradictory  signals. 
The  Berne  Treaty  Implementation  Act  without  moral  rights  for  film 
authors  was  seen  by  our  friends  and  colleagues  around  the  United 
States  as  a  very  negative  message  vis-a-vis  our  civilization  and  how 
we  felt  about  film  art. 

The  enactment  of  the  1988  Film  Preservation  Act,  however,  was 
seen  as  a  positive  step.  A  small  one  and  an  imperfect  one,  but  from 
our  point  of  view  a  glimmer  of  hope  that  we  would,  in  fact,  con- 
tinue to  proceed  in  a  good  direction.  That  bill  had  three  principal 
components:  Preservation,  a  very  good  and  worthy  goal;  consumer 
protection;  and  artist  protection,  as  to  the  films  that  were  to  be  se- 
lected. The  bill  today  has  film  preservation,  no  consumer  protection 
and  opportunities,  I  believe,  to  mislead  consumers,  and  it  has  no 
artist  protection.  And  we  may  revisit  those. 

We  are  not  here  to  argue  for  a  maior  reforming  of  this  bill.  We 
are  to  some  extent  realists,  although  we  may  also  be  dreamers 
from  time  to  time. 

But  that  bill,  the  one  before  you  today,  Mr.  Chairman,  is  going 
to  send  a  signal  about  where  the  Congress  is  and  where  the  coun- 
try is,  and  I  continue  to  believe  that  that  is  going  to  poison  our 
abilities  to  deal  with  some  of  these  other  important  economic  issues 
which  in  turn  are  going  to  redound  tc  Lhe  detriment  of  our  balance 
of  payments,  our  employment,  the  ability  of  our  own  artists  to  ex- 
press themselves. 

I  hope  that  larger  context  is  helpful  to  you  and  to  the  committee 
as  you  proceed  with  the  work  here  today  and  with  the  other  things. 
And  I  thank  you  very  much  for  your  time. 

Mr.  Hughes.  Thank  you. 

[The  prepared  statement  of  Mr.  Walton  follows:] 
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STATEMENT  OF  BRIAN  WALTON  IN  REGARD  TO  H.R.  2372 
ON  BEHALF  OF  THE  WRITERS  GUILD  OF  AMERICA,  WEST 
TO  THE  SUBCOMMITTEE  ON  INTELLECTUAL  PROPERTY 
AND  JUDICIAL  ADMINISTRATION,  HOUSE  OF  REPRESENTATIVES 
COMMITTEE  ON  THE  JUDICIARY,  JUNE  12,  1991 


Mr.  Chairman: 

I  am  Brian  Walton.    I  testify  on  behalf  of  the  Writers 
Guild  of  America,  west,  1n  qualified  support  of  H.R.  2372. 
We  appreciate  the  Invitation  to  the  Guild  to  have  a  repre- 
sentative here.    I  regard  1t  as  a  personal  privilege  to  take 
part  1n  these  Important  deliberations.    I  thank  the  Chair 
and  the  members  of  the  Subcommittee  for  this  opportunity. 

I  have  been  a  member  of  the  California  Bar  since  1974. 
Prior  to  assuming  my  current  position  I  occasionally  repre- 
sented the  Writers  Guild  and  Individual  writers.    For  almost 
the  last  six  years  I've  been  Executive  Director  of  the 
Writers  Guild  of  America,  west  (WGA  or  Guild),  a  union  repre- 
senting the  collective  bargaining,  professional  and  artistic 
Interests  of  approximately  7,000  writers  of  motion  pictures, 
television  and  radio  programs  In  the  United  States.  Our 
members  reside  primarily  in  California  and  other  western 
states,  but  also  1n  many  other  states  of  the  union  and  in 
several  foreign  countries. 

As  Executive  Director  of  the  Writers  Guild,  I  act  under  the 
direction  of  the  Board  of  Directors,  as  the  Guild's  chief 
negotiator  and  chief  administrator.    I  correlate  the  work  of 
Its  many  committees,  supervise  Its  staff  of  approximately  90 
people,  and  I  am  the  Guild's  principal  contact  on  a  regular 
basis  with  film  and  television  production  companies,  and 
writers'  and  artists1  organizations  throughout  the  United 
States  and  around  the  world.    My  current  role  requires  me  to 
keep  abreast  of  the  film  and  television  Industry  domesti- 
cally and  around  the  world  both  1n  terms  of  Its  economic  and 
tevhnologlcal  trends  and  1n  other  regards,  including  matters 
related  to  the  rights  of  artists  and  the  treatment  accorded 
art  generally. 

Mr.  Chairman,  I  would  Mke  to  do  two  things  1n  my  statement 
today.    First,  speak  specifically  and  directly  to  H.R.  2372 
and  second,  put  this  legislation  Into  a  larger  context  which 
i  find  largely  ignored  1n  recent  debates  1n  the  Congress  on 
the  rights  of  film  authors. 
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I.  H.R.  2372 


THE  WGA  OFFERS  QUALIFIED  SUPPORT  FOR  H.R.  2372 
F11m  Preservation 

The  Writers  Guild  of  America  supports  H.R.  2372  on  a  quail- 
fled  basis.    We  support  the  findings  of  the  Congress  as  con- 
tained 1n  Title  III,  Section  302  Indicating  that  f11m  1s  an 
enduring  part  of  the  national  cultural  heritage  of  the 
United  States  and  we  applaud  the  goals  of  the  registry  of 
films,  and  the  other  preservation  goals.    We  strongly  sup- 
port the  film  preservation  component. 

Consumer  Protection 

The  Act  must  be  recognized,  however,  as  a  step  backwards  1n 
the  area  of  consumer  protection.    If  one  reads  Section 
312(3)  together  with  Section  304(a)(2)(C)  to  mean  that  the 
seal  may  be  used  on  a  film  copy      not  a  video  or  laser  disk 
copy  --  then  1t  would  seem  entirely  possible  that  the  film 
to  which  the  seal  has  attached  will  rarely  be  seen  1n  its 
original  form.   A  television  distributor  or  programmer,  or  a 
video  distributor,  however,  without  using  the  seal,  but  by 
referring  to  1t,  or  to  the  fact  of  the  film's  Inclusion  1n 
the  National  Registry,  could  mislead  the  public  Into  believ- 
ing that  the  video  version  which  they  are  providing  1s  a 
national  treasure.    The  fact  may  be  that  the  video  version 
has  been  materially  altered  1n  any  number  of  ways  and  thus 
the  public  will  watch  such  an  altered  version  without  any 
warning  that  they  have  been  misled.    Thus,  1n  this  regard 
this  bill,  rather  than  advancing  the  cause  of  cinema  art, 
allows  the  cynical  to  advance  the  opposite. 

Artists'  Rights 

Exactly  the  same  scenario  would  mean  that  the  reputation  of 
the  principal  authors  —  the  screenwriter  and  the  director 
—  are  damaged.   Believing  that  the  version  they  are  watch- 
ing 1s  a  classic,  the  public  could  well  view  a  materially 
altered  film  and  believe  that  1t  1s  the  original  mm,  but 
1t  could  be  far  from  the  work  of  the  writer  and  director  and 
the  public  none  the  wiser.    Thus  the  public  would  be  damaged 
—conned  —  and  the  reputation  of  the  screenwriter  and  the 
director  harmed. 

Both  of  these  problems  could  be  corrected  by  a  simple 
requirement  that  whenever  1n  advertising  or  promotion  of  a 
video  version  —  on  television  or  cassette  —  reference  1s 
made  to  the  seal  and/or  the  Inclusion  of  the  film  1n  the 
Registry  when  the  video  version  1s  altered,  notice  be  given 
that  the  version  to  be  viewed  has  been  materially  altered  so 
that  the  film  1$  not  being  presented  in  Its  original  form. 
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Congressional  Intent 

Finally,  the  Congress,  should,  I  believe,  make  1t  crystal 
clear  that  the  legislative  Intent  1n  using  the  words 
"original  and  complete  versions  as  they  were  first 
published"  1n  section  304(a)(2)(C)  and  1n  directing  the 
Librarian  to  establish  criteria  and  guidelines  under  section 
304(a)(1)(B),  1s  to  have  the  Librarian  act  with  the  most  nar- 
row of  definitions  to  apply  the  seal  to  that  publication 
which  was  the  first  theatrical  release  to  the  general 
public. 

II.  H.R.  2372  ANO  THE  BROADER  CONTEXT:    THE  INTERNATIONAL 
FUTURE  OF  AMERCICAN  FILM 

The  work  of  any  deliberative  body  must  obviously  focus  on 
the  work  at  hand  and  the  work  at  hand  today  1s  H.R.  2372. 
I  believe,  however,  that  I  am  not  expanding  my  license  here 
today,  1f  I  put  these  deliberations  1n  an  Important  broader 
context. 

Some  facts  we  all  know  are  these:    Film  as  1t  has  developed 
1n  this  centrry  has  been  often  Identified  as  an  Indigenous 
American  art  form.    It  1s  recognized  as  such  1n  H.R.  2372. 
Filmed  and  taped  entertainment  1s  second  only  to  aerospace 
as  a  positive  export  market  for  the  United  States.  The 
Writers  Guild  has  no  complaints  about  that  situation  and 
we'd  be  delighted  to  see  1t  Increase.    He  also  know,  however, 
that  there  are  debates  raging  about  the  future  of  American 
film  and  television  abroad.    They  concern  us.    They  trouble 
us.    They  are  serious.   They  should  concern  this  committee. 
What  happens  with  moral  rights  for  film  authors  will  Impact 
those  debates.    H.R.  2372  will  become  part  of  those  debates. 

Moves  are  afoot  which  would  have  the  effect  of  Imposing  or 
maintaining  quotas  which  would  restrict  the  Importation  of 
American  film  and  television  product.    These  debates  are 
ongoing  1n  the  General  Agreement  on  Tariff  and  Trades  (the 
Uruguay  Round),  the  councils  of  the  European  Economic 
Community,  within  government  circles  1n  the  member  states  of 
the  European  Economic  Community,  1n  Canada,  Australia  and 
elsewhere. 

Those  quotas  will  threaten  American  employment,  American 
exports  and  therefore  threaten  return  or;  investment  outside 
the  United  States.    Revenues  from  foreign  exhibition  are 
Increasingly  Important  to  profitability.    As  Mr.  Valentl  and 
his  colleagues  argue  for  free  trade  so  that  American  product 
can  continue  to  be  Imported  unrestricted  1n  countries  across 
the  world,  1t  'ts  very  Important  that  the  Congress  understand 
how  the  Untied  States  1s  perceived  1n  regards  to  art  and 
culture,  especially  film,  an  Indigenous  American  art  form. 

That  perception  1s  hurting  us. 
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The  WGA  1s  a  member  of  the  International  Affiliation  of 
Writers  Guilds,  guilds  of  writers  of  film  and  television 
1n  primarily  English-speaking  countries,* 

In  addition,  we  have  relationships  with  other  writers' 
organizations  around  the  world*   My  duties  have  required  me 
to  travel  to  Argentina,  Australia,  Austria,  Canada,  France, 
the  Federal  Republic  of  Germany,  New  Zealand,  Switzerland, 
and  the  United  Kingdom  to  meet  with  writers'  organizations 
and  writers  representatives,  and  those  of  other  film 
artists,  from  most  countries  m  the  world*   This  Interaction 
has  afforded  me  the  opportunity  to  learn,  first  hand,  that 
the  Interests  of  American  writers  and  other  American  film 
artists  are  1n  many  ways  similar  to  the  Interests  of  film 
artists  around  the  world*   Those  experiences  have  also  con- 
vinced me  that  the  lack  of  moral  rights  for  film  authors 
will  be  used  as  a  sword  to  hurt  us  economically*    I  believe 
the  Committee  should  have  this  connection  1n  mind  as  U 
deliberates  on  this  bill  and  others  which  may  come  before  u 
1n  the  future  with  regards  to  film  as  art  and  the  rights  of 
film  authors. 

The  connection  between  the  moral  rights  issue  and  the  free 
trade  issue  1s  at  first  blush  perhaps  a  Uttle  hard  to 
grasp.    It  1s  vague,  inchoate,  indirect  and  not  altogether 
logical.   But  the  connection  1s  real;  Its  consequences  will 
be  real.   Actions  are  taken  within  given  environments,  and 
the  free  trade  environment  1s  being  poisoned  by  the  picture 
of  the  United  States  as  a  home  for  artistic  barbarism  in 
regard  to  film. 

Carved  Into  the  walls  of  our  National  Cultural  Center  are 
these  words  of  President  John  Kennedy:    "I  look  forward  to 
an  America  which  will  not  be  afraid  of  grace  and  beauty.  I 
look  forward  to  an  America  which  commands  respect  through- 
out the  world  not  only  for  Its  strength,  but  for  Us  civili- 
zation as  well.    —  We,  too,  will  be  remembered  not  for  our 
victories  or  defeats  1n  battle  or  m  politics,  but  for  our 
contribution  to  the  human  spirit." 

When  our  fellow  artists  around  th*  world  look  at  the  United 
States,  they  see  President  Kennedy's  vision  blurred  m  regards 
to  film  art  and  film  artists.   When  American  film  artists 
look  at  the  United  States,  they  see  that  same  blur. 

The  American  film  Industry  1s  often  viewed  m  negative 
terms  by  film  artists'  groups  around  the  world.   And  these 


*  The  Writers  Guild  of  Canada;  The  Australian  Writers  Guild; 
New  Zealand  Writers'  Guild;  Sodete  des  Auteurs 
Recherchlstes,  Documental 1stes  et  Compositeurs  (SARD EC, 
Quebec);  the  Writers  Guild  of  Great  Britain;  and  the  Writers 
Guild  of  America,  East. 
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groups  are  respected  and  have  Influence  within  their 
countries*    They  are  listened  to*   Of  course  there  Is  great 
admiration  for  much  of  the  film  art  produced  here,  but  the 
United  States  1s  seen  as  a  slaughter-house  of  film,  as  a 
country  without  laws  to  protect  the  artistic  rights  of  film 
authors,  as  a  country  which  wants  copyright  protection  only 
for  economic  reasons,  but  which  does  not  even  pay  Up  serv- 
ice to  the  moral  rights  provisions  of  the  Berne  Convention, 
as  a  country  which  prizes  film  as  a  commodity  and  not  as 
art.    That  these  perceptions  may  not  be  entirely  correct 
?cross  the  board,  does  not  mean  that  those  perceptions  will 
lot  work  to  our  detriment  as  all  of  these  debates  unfold* 

W.  iters  and  directors  groups  around  the  world  are  terrified 
that  American  film  Industry  business  practices  win  be 
Imported  Into  their  countries.   They  fear  they  will  be 
stripped  of  the  moral  and  artistic  rights  which  they  now 
have.    Regardless  of  whether  that  fear  Is  accurate,  there  1s 
no  question  that  political  and  business  interests  In  foreign 
countries  whose  true  agendas  are  only  marginally  cultural, 
will  continue  to  listen  to  and  use  artists'  groups  around 
the  world  to  create  a  political  milieu  1n  which  to  argue 
against  American  Interests. 

As  many  of  these  countries  move  to  Impose  or  maintain  quotas 
or  other  restrictions  on  American  product,  those  1n  favor  of 
them  will  argue  that  such  restrictions  are  necessary  for 
their  cultural  integrity.   We  must  understand  and  appreciate 
the  current  Inability  of  csany  film  Industries  easily  to  com- 
pete with  ours  and  we  must  acknowledge  and  deal  with  the 
economic  and  cultural  aspects  of  that  reality.   As  one  trav- 
els around  the  world  one  1s  often  struck  by  the  do?n1  nance  of 
American  product  on  foreign  television  and  movie  screens. 
As  people  1n  these  foreign  countries  debate  the  quota 
situation,  they  argue  that  1t  1s  not  an  economic  concern, 
but  1t  Is  a  cultural  concern.    Their  arguments  are  not 
unlike  those  which  we  heard,  for  example,  1n  the  1960 's  when 
Americans  of  African  or  Hispanic  heritage  would  complain 
that  the  theatrical  motion  picture  and  television  shows 
which  they  and  their  children  watched  did  not  reflect  their 
reality.    I  was  1n  New  Zealand  recently  and  learned  that 
somewhere  around  2%  of  television  time  1n  New  Zealand  1s 
filled  with  New  Zealand  product.   Wnlle  that  percentage  1s 
larger  1n  various  countries,  the  dominance  of  screens  by 
foreign  product,  largely  caused  by  the  enormous  and  prolific 
output  of  the  American  Industry,  1s  prodigious. 

The  debates  m  these  countries,  will  focus  on:    1)  Cultural 
Integrity  (the  needfor  the  citizens  of  a  certain  country  to 
create  and  see  shows  about  their  own  culture);  2)  Quotas 
(Intended  to  keep  out  foreign  product  usually  expressed  as  a 
percentage  of  screen  time  on  television  or  1n  distribution); 
and  3)  Government  subsidies  for  film  and  television  works. 

All  of  these  arguments  —  quotas,  cultural  content  and  the 
subsidy  arguments  —  are  played  out  m  the  given  country's 
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or  continent's  social-political  arena,  and  the  strengths  of 
various  points  of  view  ebb  and  flow  with  the  times. 
Perception  and  attitude  are  very  Important,  How  the  United 
States  1s  perceived 'In  regard  to  film  art  will  be  an  impor- 
tant factor.  And  beHeve  me,  we  are  not  perceived  particu- 
larly welK 

It  is  my  belief  that  political  and  business  Interests  1n 
other  countries  will  therefore  use  this  cultural  argument, 
DOlntlng  to  the  lack  of  respect  for  artists  and  art  1n  the 
United  States  1n  an  Inchoate,  but  effective  way  to  create  a 
climate,  a  milieu,  1n  which  to  argue  for  restrictive  trade 
practices  which  will  end  up  hurting  the  Industry  and  ulti- 
mately American  artists  and  their  ability  to  express 
themselves.    It  may  be  easy  for  some  American  business 
Interests  to  find  ways  to  circumvent  these  economic  barriers 
by   perhaps,  setting  up  foreign  subsidiaries  and  engaging  In 
Joint  ventures  and  the  like.    The  economic  Imperatives 
and  drives  of  multinational  conglomerates  will  see  that  they 
do.    Those  who  will  be  short-changed  In  the  proc.ss  are 
American  artists  who  find  themselves  excluded  from  practic- 
ing their  art  and  their  craft,  the  American  consumer  who 
will  be  deprived  of  viewing  It,  and  our  balance  of  payments 
which  will  see  money  which  should  be  coming  here  going  Into 
the  multinational  corporations1  subdivision  1n  other 
countries. 

If  we  are  to  do  well  1n  the  ongoing  tough  debates  on  trade, 
we  must  understand  that  the  artistic  and  cultural  component 
of  the  debate  must  be  addressed.  H.R.  2372  is  part  of  this 
bigger  picture. 

THE  BERNE  CONVENTION.  THE  1988  FILM  PRESERVATION  ACT  AND 
H.R.  2372  " 

The  Writers  Guild  of  America  1s  strongly  1n  support  of  full 
moral  rights,  as  prescribed  In  the  Berne  Convention,  for  a 
film's  principal  authors,  the  screenwriter  and  director. 

In  1988  there  were  two  actions  of  the  United  States  Congress 
which  sent  contradictory  messages  to  film  artists'  groups  In 
this  country  and  around  the  world.   The  passage  of  the  Berne 
Treaty  Implementation  Act  without  moral  rights  for  film 
authors  was  a  negative  message.    The  passage  of  the  National 
Film  Preservation  Act  of  1988,  while  certainly  not  a  perfect 
piece  of  legislation,  and  from  our  point  of  view,  clearly 
not  going  far  enough,  was  a  very  positive  message.    It  ena- 
bled the  Writers  Guild  and  the  Directors  Guild  to  share  with 
our  friends  around  the  world  the  hope  that  America  would 
live  up  to  the  spirit  of  the  Berne  Convention  and  to  that 
hope  enunciated  with  typical  eloquence  by  President  Kennedy. 
The  1988  Act  gave  hope  that  we  would  go  further  1n  recogniz- 
ing that  those  who  are  the  primary  authors  of  this  Indige- 
nous American  art  form  would  have  the  respect  In  their  own 
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country  that  they  can  have  elsewhere.    In  this  regard,  the 
National  Film  Preservation  Act  of  1991  —  H.R.    2372  —  1s  a 
step  backward,  not  a  step  forward. 

Vhe  National  Film  Preservation  Act  of  1988  had  three  princi- 
pal components.   They  were: 

1)  Film  preservation. 

2)  Consumer  protection. 

3)  Limited  protection  for  artists'  rights. 

The  Film  Preservation  Act  of  1991,  H.R.  2372,  deletes  con- 
sumer protection  provisions  and  deletes  any  protection  for 
the  rights  of  artists. 

In  the  overall  scheme  of  things,  1n  this  context  which  I 
have  sought  to  paint  for  you  today,  please  be  aware  that 
H.R.  2372  1s  going  to  be  perceived  as  a  step  backwards.  The 
signal  that  H.R.  2372  sends,  positive  though  It  1s  with 
regards  to  film  preservation,  will  be  notable  by  Us  silence 
on  the  question  of  moral  rights  and  on  consumer  protection. 

America's  f1?m  and  television  writers  —  the  authors  of 
America's  stories  which  are  seen  around  the  world  —  labor 
at  the  very  busy  Intersection  where  art  meets  commerce.  The 
sea/ch  for  the  balance  of  the  needs  of  art  and  the  rights  of 
artists,  on  the  one  hand,  with  the  needs  of  commerce  and  the 
rights  of  those  who  own  the  exploitation  rights  on  the 
other,  1s  necessary.    The  conflict  thus  generated  1s  neither 
new  nor  unresolvable.   But  we  have  to  find  that  balance  1n 
the  United  States.   We  have  not  done  so  yet. 

I  hope  that  as  that  search  continues,  m  the  deliberation  on 
H.R.  2372  and  on  subsequent  items  that  will  come  before  the 
Congress,  these  weighty  matters  will  be  seen  1n  the  broader 
context  which  I  have  sought  to  place  before  you.   We  need  to 
do  much  better  1n  the  moral  rights  areas,  not  only  to  pre- 
vent President  Kennedy's  words  from  mocking  us,  not  only 
because  our  national  honor  1s  at  stake,  not  only  because  we 
need  to  11ft  the  level  of  our  civilization,  but  because  our 
actions  and  inactions  will  have  consequences  in  many  areas, 
Including  to  our  economic  well  being. 

Thank  you,  Mr.  Chairman  and  members  of  the  Committee. 
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Mr.  HUGHES.  I  had  no  doubt  when  we  structured  the  hearing 
that  we  would  get  into  a  major  discourse  over  moral  rights.  I  never 
dreamed  that  it  would  be  any  different.  It  is  an  important  issue 
and  we  are  going  to  schedule  some  hearings  and  give,  in  fact,  a  lot 
of  attention  hopefully  to  the  moral  rights  issue. 

Mr.  Walton.  I  am  glad  to  hear  that,  sir. 

Mr.  Hughes.  I  am  aware — I  read  your  statement  last  evening — 
of  your  tremendous  concerns,  particularly  in  the  international  com- 
munity and  where  we  negotiate  the  GATT  initiatives,  just  where 
we  come  out  on  that  and  many  other  issues  that  I  know  are  impor- 
tant to  you. 

Mr.  Counter,  we  undoubtedly  have  a  long  way  to  go  in  preserving 
films  made  before  1951  and  even  preserving  films  madu  more  re- 
cently. Has  film  technology  improved  so  that  films  made  today  will 
not  require  special  preservation  or  restoration  efforts?  What  is  the 
situation? 

Mr.  Counter.  Well,  the  technology  has  certainly  improved,  and 
I  am  certainly  not  an  expert  in  this  area  but  I  am  told  by  the  peo- 
ple who  work  in  this  area  within  our  companies  that  the  tech- 
nologies today  do  allow  you  to  do  this,  but  they  are  still  concerned 
about  preserving  films  as  they  go,  if  you  will.  And  so  our  companies 
are  embarked  on,  really,  a  dual  track  here  in  going  back  and  re- 
storing and  preserving  films  that  are  already  in  the  libraries  and 
then  preserving  films  as  we  go. 

The  problem,  as  I  understand  it,  in  the  area  of  the  materials  that 
are  used  to  make  the  color  on  the  film  stock,  is  that  vou  still  have 
chemicals  there  that  can  deteriorate  over  time  and  tnerefore  pres- 
ervation is  a  constant  process.  So  we  will  continue  to  work  in  bcth 
areas. 

Mr.  Hughes.  How  much  money  in  the  past  year  has  the  industry 
spent  on  preservation?  Do  you  have  any  idea? 

Mr.  Counter.  I  don't  have  a  total  figure.  The  companies  don't 
share  this  information  among  themselves  for  some  obvious  reasons, 
but  I  know  it  is  in  the  tens  of  millions  of  dollars,  just  by  the  few 
companies  that  I  know  about  personally. 

Mr.  Hughes.  Well,  if  you  would  like  to  submit  some  more  exact 
figures,  the  record  will  remain  open  for  you  to  do  that. 

Mr.  Counter.  We  will  be  happy  to  do  that. 

[The  material  was  not  supplied] 

Mr.  Hughes.  That  would  be  very  helpful  to  us. 

Mr.  Silverstein,  what  have  the  Directors  Guild  and  Writers 
Guild,  West,  done  to  preserve  films? 

Mr.  SILVERSTEIN.  I  am  sorry,  sir,  I  didn't  understand  the  ques- 
tion, 

Mr.  Hughes.  What  has  the  Directors  Guild  and  Writers  Guild, 
West,  done  to  preserve  films? 

M:  '.VERSTEIN.  Mr.  Chairman,  it  is  important  to  realize  that 
we  dou  *,  have  access  to  the  copyright  owner's  property  as  such,  but 
I  want  you  to  know  that  across  the  collective  bargaining  table  as 
long  ago  as  12  years  we  protested  the  defacement  of  films.  As  a 
matter  of  fact,  one  of  our  most  prominent  members  flew  from  New 
York  to  Los  Angeles  to  observe — that  was  Milos  Forman,  observed 
that  the  film  "Hair"  had  been  exhibited  with  nine,  sir,  nine  of  its 
musical  numbers  cut  out,  and  we  pleaded  with  the  CEO's  of  the 


398 


companies  to  put  a  stop  to  aiis.  They  observed  that  Milos  Forman 
being  who  he  was,  if  he  had  only  called  MGM  and  protested,  they 
might  not  have  done  that. 

Now,  what  they  were  saying  was  that  if  you  are  big  enough  you 
might  ret  protection  from  this  kind  of  embarrassment.  What  we 
say  is  that  this  kind  of  protection  is  a  human  right.  Not  simply  a 
right  for  giants,  but  also  a  right  for  the  small  man  and  woman.  So 
we  brought  this  across  the  collective  bargaining  table  in  an  attempt 
to  deal  with  that  aspect  of  it. 

In  other  areas,  for  instance,  Steven  Spielberg  has  been  very  ac- 
tive because  he  is  prominent  enough  and  has  the  public  muscle  and 
private  muscle  to  effect  changes  or  encouragement  to  change.  I 
think  "Lawrence  of  Arabia,"  the  update  of  that  had  something  to 
do  with  his  efforts. 

I  don't  think  anybody  is  resisting  the  restoration  of  films,  sir.  I 
think  we  are  not  in  a  position  to  say  to  the  companies  you  must 
do  this  or  must  do  that,  unless  we  were  benefits  of  a  doctrine  such 
as  moral  rights. 

Mr.  HUGHES.  I  imagine  the  film  materials  that  you  and  other  di- 
rectors have,  including,  for  example,  shooting  and  continuity 
scripts  as  well  as  original  copies  of  your  films  would  be  enormously 
valuable  to  the  Library  of  Congress.  Do  you,  yourself,  have  original 
copies  of  your  films? 

Mr.  Silverstein.  I  do  in  two  cases,  and  that  was  because  the 
companies  both  were  happy  with  the  results  and  gave  me  copies  for 
my  own  library.  Other  directors  do.  Most  do  not. 

Mr.  Hughes.  Two  out  of  how  many?  How  many  films  have  you 
directed? 

Mr.  Silverstein.  Feature  films,  I  think  I  have  five. 

Mr.  HUGHES.  Two  out  of  five.  Would  you  make  your  personal  cop- 
ies and  other  materials  available  to  the  Library  to  be  included  in 
the  National  Registry  collection? 

Mr  Silverstein.  I  am  touched  by  the  suggestion  that  they 
would  honor  me  so  by  wanting  them.  Of  course. 

Mr.  Hughes.  So,  from  that  vantage  point,  obviously,  you  think 
that  the  initiative  has  some  merit? 

Mr.  Silverstein.  Oh,  absolutely,  sir.  Absolutely. 

Mr.  HUGHES.  Your  quarrel  is  that  we  have  not  really  addressed 
some  of  the  other  concerns  dealing  with  moral  rights 

Mr.  Silverstein.  It  is  not  only  that,  Mr.  Chairman,  it  is  the  fact 
that  if  I  understand  the  testimony  here  this  morning  and  the  bill, 
the  benefits  offered  to  the  films  nominated  will  be  to  archivists 
scholars,  librarians,  but  not  to  the  general  pjblic.  I  mean  we  sit 
here  in  Washington  where  the  Library  of  Congress  sits.  We  were 
concerned  with  the  public  across  the  country,  some  of  whom  will 
never  have  the  opportunity  or  be  able  to  visit  Washington.  They 
will  see  these  films  mostly  on  television  in  a  defaced  form,  one  of 
the  half  a  dozen  defacements.  If  they  see  them  for  the  first  time, 
that  image  will  be  impressed  on  their  consciousness  for  all  time 
That  is  the  film. 

I  must  tell  you  I,  myself,  saw  one  of  my  own  films  on  a  station 
in  Angeles,  and  I  looked  at  it  and  I  was  sick.  I,  myself,  could 
not  follow  the  plot.  It  had  been  cut  to  ribbons.  Now,  my  name  was 
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up  there  as  the  director.  I  knew  what  Milos  Forman  was  talking 
about.  What  protection  did  I  have?  None,  sir. 

Mr.  Hughes.  I  did  not  get  to  questions  dealing  with  what  serv- 
ices would  be  provided  by  the  Library  of  Congress  for  the  general 
public,  but  I  know  for  a  fact  that  the  Library  does  from  time  to 
time  have  special  programs  for  the  general  public,  and  I  would  be 
very  surprised  if  they  did  not  make  these  films  available  from  time 
to  time  for  the  general  public  to  view.  I  would  be  very  surprised. 

Mr.  SlLVERSTElN.  Well,  it  was  our  hope,  frankly,  and  perhaps 
with  the  nomination  of  the  National  Association  of  Theater  Owners 
something  like  this  might  happen.  That  the  films  that  are  so  nomi- 
nated might  be  once  again  placed  in  some  kind  of  special  program 
for  the  benefit  of  the  public,  hopefully  with  the  seal,  hopefully 
undefaced,  hopefully  in  the  form  in  which  they  were  first  released. 

Mr.  HUGHES.  I  understand.  Mr.  Walton,  the  Directors  Guild  pro- 
poses that  the  number  of  films  selected  each  year  for  inclusion  be 
increased  to  100.  What  is  your  view? 

Mr.  Walton.  I  think  that,  if  I  understand  the  thrust  of  the  bill 
today  as  it  deals  with  preservation,  as  I  say,  we  support  that.  We 
think  that  goal  is  terrific.  As  I  tried  to  grasp  the  bill  as  it  is  in  its 
current  form  as  to  what  it  really  is  supposed  to  do,  I  see  it,  in  es- 
sence, as  setting  up  the  Library  of  Congress  and  the  National  Film 
Preservation  Board  as  something  like — I  don't  know  if  a  quarter- 
back is  the  right  analogy,  but  some  kind  of  a  leader  of  a  national 
effort  both  by  moral  suasion  and  a  little  money  and  a  few  programs 
of  highlighting  this,  highlighting  that,  basically  to  get  the  private 
interests  as  well  as  the  Library  itself  to  really  get  behind  a  na- 
tional preservation  program. 

I  was  interested  in  Mr.  Coble's  question  earlier  about  was  the 
Federal  Government  going  to  do  all  of  it.  Certainly  not  under  this 
act.  I  think  what  the  Federal  Government  is  doing  is  saying  to  the 
Librarian,  "Go  out  there  and  by  using  these  programs  move  preser- 
vation along."  To  that  extent,  1  would  support  expanding  the  num- 
ber. Quite  frankly,  personally  now,  I  don't  know  that  my  Guild  has 
taken  a  position  on  the  number.  We  don't  see  the  number  as  cru- 
cial. I  think  that  if  it  stayed  at  25  it  is  not  going  to  be  the  end  of 
the  world.  But  if  it  went  to  100  it  is  still  going  to  be  a  drop  in  the 
bucket.  We  are  dealing  with  scores  of  thousands  of  films  here,  and 
your  testimony  earlier  today  and  your  opening  statement  alludes  to 
thousands  of  films  that  are  out  there.  So,  if  we  bumped  it  to  100, 
you  know,  it  would  be  just  another  affirmation  of  the  importance 
of  preservation.  I  don't  think  it  is  an  objectionable  number. 

Mr.  Hughes.  I  see.  Thank  you. 
.  Mr.  SlLVERSTElN.  Mr.  Chairman,  may  I  make  one  other  observa- 
tion, please,  sir? 

Mr.  Hughes.  Mr.  Silverstein. 

Mr.  SlLVERSTElN.  This  bill,  as  conscientiously  as  it  has  been 
drawn,  may  be  on  the  fine  edge  of  obsolescence  even  as  you  pass 
it.  Because  with  the  advance  of  technologies  which  will  affect  the 
country  substantially  in  other  areas  with  which  you  deal,  the  defi- 
nition of  "affixed  to  film  stock"  as  being  something  that  requires 
the  credentials  for  qualification  here  may,  within  a  number  of 
years,  be  obsolete  because  there  are  new  techniques  of  recording. 
For  instance,  digital  recording  may  in  the  future  be  the  medium  of 
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choice  and  film  stock  may  not  any  longer  be  the  choice  by  either 
companies  or  filmmakers.  So  that  the  limitation  there  may  be  plac- 
ing this  bill  in  a  certain  danger  because  it  relates  to  the  recording 
medium,  and  that  is  one  of  the  important  differences  between  that 
and  the  humar.  right  of  moral  rights  that  protects  the  artist  re- 
gardless of  the  medium.  That  will  not  become  obsolete 

Mr.  Hughes.  Your  point  is  well  taken.  In  the  short  time  I  have 
been  privileged  to  chair  this  subcommittee,  I  have  found  it  remark- 
able that  our  intellectual  property  laws  have  managed  to  keep  pace 
with  evolving  technology,  and  we  are  going  to  be  called  upon  every 
year  to  review  basically  our  intellectual  property  laws  in  the  inter- 
national context  to  see  whether  or  not  they  do  protect  our  scientists 
and  our  creators  of  intellectual  property  of  all  kinds  and  are  rel- 
evant to  the  global  competition  in  which  we  find  ourselves  involved 

Your  point  is  well  taken  but  the  answer  is  we  are  going  to  have 
to  continually  go  back  and  look  at  our  laws  and  see  whether  or  not 
the  framework  within  which  we  protect  intellectual  property  is  still 
relevant.  So,  I  agree. 

The  gentleman  from  California. 

Mr.  Moorhead.  Thank  you,  Mr.  Chairman.  Mr.  Counter,  as  your 
testimony  indicates,  there  is  substantial  private  sector  effort  to  pre- 
serve films.  There  seems  to  be  a  strong  distinction  that  has  been 
made  here  today  between  restoration  and  preservation  Dr 
billington  testified  that  there  is  very  little  private  money  being 
spent  on  preservation.  Is  that  the  findings  that  you  have?  That 
films  are  being  restored  but  preserving  the  original  films  is  really 
not  getting  much  attention?  y 

Mr.  COUNTER.  Well,  certainly  within  the  major  studios  it  is  get- 
ting attention  the  preservation  side  as  well  as  the  restoration  side 
because  in  order  to  be  sure  that  you  are  in  a  position  to  not  go  to 
great  lengths  in  terms  of  restoration  you  have  got  to  preserve  as 
you  go.  So  that  our  companies  are  spending  a  considerable  amount 
ot  money  in  the  preservation  area  as  well  as  restoration.  As  I  have 
indicated  to  the  chairman,  we  will  get  you  some  specific  dollar  fig- 
ures on  that.  But  efforts  are  going  on  in  both  areas 

Mr.  Moorhead.  Well,  if  the  companies  are  now  spending  a  great 
deal  of  attention  to  their  own  films,  could  the  Film  Board's  preser- 
vation effort  be  limited  to  the  films  that  are  in  the  public  domain? 

Mr.  COUNTER.  Well,  that  certainly,  we  think,  should  be  the  focus 
because  that  is  where  the  greatest  need  is,  and  since  this  is  such 
an  enormous  project  for  the  Library  of  Congress  we  think  that  cer- 
tainly should  be  the  focus. 

Mr.  Moorhead.  Do  you  hzve  any  suggestions  for  them  other 
than  that,  other  than  what  you  have  already  made? 

Mr  COUNTER.  Our  problem  is  we  don't  have  access  necessarily 
to  all  of  the  people  that  have  the  private  collections,  and  I  think 
a  part  of  this  effort  will  be  to  catalog  exactly,  as  best  we  can,  where 
tne  tilms  reside  and  who  the  owners  are  today 

Mr.  Moorhead.  Is  the  use  of  these  films  for  the  future,  the  avail- 
ability of  them  far  too  restricted  as  far  as  any  public  enjoyment 
down  through  the  years,  remember  how  things  were  or  just  re- 
stricting it  to  scholars?  It  really  deprives  most  people  of  any  access 
whatsoever.  Do  you  think  that  is  a  mistake  or  could  it  be  done  oth- 
erwise? 
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Mr.  Counter.  Well,  our  view  is  that  we  would  hope  that  any  leg- 
islation coming  from  the  Congress  does  not  in  any  way  place  bar- 
riers upon  +he  dissemination  of  these  motion  pictures  throughout 
the  United  States  and  the  world,  for  that  matter.  But  going  to  your 
point,  your  constituents  in  your  own  district  who  may  not  be  able 
to  go  to  movie  theaters  and  their  only  access  to  movies  is  through 
television  or  on  videocassettes.  We  are  very  concerned  that  dissemi- 
nation of  the  work  in  those  formats  not  be  in  any  way  impacted 
by  legislation  from  this  Congress. 

On  the  preservation  side,  however,  we  think  it  is  quite  appro- 
priate for  the  Library  of  Congress  to  be  the  repository  of  archival 
quality  prints  so  that  for  historical  purposes  they  can  be  preserved, 
and  in  that  narrow  focus  we  support  it  wholeheartedly. 

Mr.  Moorhead.  Mr.  Silverstein,  in  your  testimony,  on  page  5, 
you  indicate  that  the  words  "material  alteration"  should  be  put 
back  into  the  bill  because  they  have  an  accepted  meaning  and  have 
been  used  repeatedly  in  the  debate.  It  is  my  understanding  that 
these  words  created  much  of  the  debate.  You  will  recall  that  this 
subcommittee  had  nothing  to  do  with  drafting  that  particular  lan- 
guage that  was  contained  in  the  present  law. 

Wouldn't  that  be  better  handled  in  a  separate  piece  of  legislation 
before  the  subcommittee? 

Mr.  Silverstein.  Perhaps.  I  merely  put  it  forward  as  a  better 
term  and  one  that  actually  has  been  passed  back  and  forth  in  var- 
ious discussions  about  the  bill — material  alteration.  If  I  could  point 
out  to  you,  sir,  as  I  said  in  my  testimony,  the  word  "original"  can 
be  debated.  I  mean  it  is  a  lawyer's  delight  as  to  which  is  the  origi- 
nal. And  it  may  even  be  a  practical  delight  to  argue  that.  "Com- 
plete" might  very  well  be  argued  by  the  owner  of  a  copyright  that 
it  is  not  complete  until  he  or  she  says  it  is  complete.  An  example 
being  a  Alfred  Hitchcock  film  which  was  exhibited  and  distributed 
for  many  years  and  then,  lo  and  behold,  into  that  film — "Rear  Win- 
dow" I  think  it  was — a  dream  sequence  which  Mr.  Hitchcock  had 
discarded  was  placed  back  in  in  order  to  provide  an  expanded  ver- 
sion for  exhibition.  Now,  lawyers  for  the  company  could  very  well 
argue,  "Well,  we  never  said  it  was  complete.  Its  now  complete." 

I  have  been  personally  present  at  arbitrations  on  language  in  the 
Directors  Guild  contracts  in  which  the  words  "final  cut,"  which 
means  "the  final  edition,"  was  argued  by  the  opposition,  in  fact,  not 
to  mean,  "final."  George  Stevens  had  a  case  before  the  courts  in 
which  he  presented  his  contract  in  which  he  had  "final  cut."  It  was 
argued  not  to  be  final  cut. 

So  I  am  a  bit  concerned  about  these  words  which  are  open  to  am- 
biguous interpretation  being  used  as  a  foundation  for,  perhaps,  fu- 
ture legislation. 

Mr.  Moorhead.  Some  of  the  films  go  ovi  for  previews  and  they 
kind  of  bomb  a  little  bit,  they  go  back  and  get  changed  around  a 
little  bit — material  alteration. 

Mr.  Silverstein.  Yes,  sir.  And  that  is  the  purpose  of  the  pre- 
views. That  is  why  when  we,  in  our  previous  testimony  before  this 
ommittee,  said  that  we  thought  that  the  version  of  the  film  which 
should  trigger,  in  effect,  moral  rights  should  be  that  one  after  pre- 
views, trial  runs  and  festivals,  so  that  the  company,  the  investors, 
the  artists,  have  all  that  time  to  have  that  volcanic  exchange  of 
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opinions  which  ultimately  gives  birth  to  something,  and  when  that 
"something"  comes  out  into  the  marketplace  after  everybody  com- 
promised and  argued,  that  is  it.  • 

Mr.  MOORHEAD.  Well,  you  know  we  can  argue  about  words  and 
about  how  things  should  be  done,  but  I  think  we  all  agree  that  mo- 
tion pictures  are  one  of  the  greatest  sources  of  entertainment  we 
have  ever  had  in  this  world.  I  know  that— I  think  everybody  here 
really  has  their  lives  enriched  by  them,  and  I  know  I  have  had 
mine  enriched  by  the  work  each  one  of  you  have  done. 

Thank  you. 

Mr.  HUGHES.  Can  I  add  "Amen"  to  that?  I  couldn't  agree  with 
you  more. 

I  listened  attentively  to  your  suggestion  that  material  alteration 
might  be  a  better  term,  but  basically  that  is  very  ambiguous  too. 
I  mean  major  alteration  of  what?  Of,  you  know,  what  stage?  Unless 
you  define  major  alteration,  I  suppose  you  would  afford  lawyers  an- 
other full  employment  service  in  trying  to  define  that. 

I  think  no  matter  what  we  use,  without  some  guidelines  perhaps 
on  what  criteria  is  to  be  utilized,  we  are  going  to  have  some  prob- 
lems attempting  to  reach  some  agreeable  definition. 

Mr.  SlLVERSTKlN.  Sir,  no  matter  which  side  of  the  coin  you  look 
at  there  would  be  a  better  situation  than  we  face  now.  As  an  exam- 
ple, if  you  were  to  accept,  in  the  future,  "material  alteration"  of  the 
film  after  trial  runs,  previews  and  festivals;  that  is,  after  what  I 
just  described  a  moment  ago;  and,  if  you  decided  that  you  want  ma- 
terial to  be  a  noun,  it  is  alteration  of  the  material  that  would  trig- 
ger whatever  Congress  says  it  should  trigger,  whether  it  is  moral 
rights  or  a  label  or  something  of  that  nature.  That  is  fine.  That  is 
what  we  prefer. 

If  you  use  it  as  an  adjective,  then  it  requires  a  level  of  proof.  Is 
it  material  or  not?  I  mean,  again  I  am  not  a  lawyer  but  I  assume 
that  is  what  the  meaning  would  be.  But  there  is  some  chance  to 
have  a  dialog.  Original  and  complete  is  so  broad.  Those  words  are 
so  broad  that,  I  mean,  I  can  hear  arguments  now  as  to  which 
is  original  and  whether  it  is  complete. 

Mr.  HUGHES.  I  understand.  Mr.  Walton,  writers  of  screenplays 
and  other  materials  could  provide  a  wealth  of  information  to  the 
Librarian  in  preserving  and  restoring  films  and  to  users  of  the  Na- 
tional Film  Registry  collection.  Would  the  Writers  Guild  cooperate 
with  the  Library  of  Congress  to  obtain  those  materials  from  the 
members  of  the  Guild? 

Mr.  WALTON.  Oh,  absolutely.  We  could  do  so,  if  your  question 
suggests  that,  for  example,  by  the  provision  of  scripts  and  so  on 
that  they  can  help  track  down  what  was  what.  We  would  be  more 
than  happy  to  do  that. 

Mr.  HUGHES.  That  would  be  very  helpful. 

Mr.  Walton.  Yes.  We  are  very  fortunate  at  the  guild  in  Los  An- 
eles.  We  have  a  library  which  contains— I  want  to  be  careful  here, 
ut  I  believe  it  contains  virtually  every  script  of  an  Academy 
Award-winning  or  Writers  Guild-award  winning  or  Emmy  Award- 
winning  film  or  television  program,  and  there  are  others.  Arid  we 
would  be  more  than  delighted  to  participate  in  that. 

Mr.  HUGHES.  Well,  that  is  superb.  I  am  sure  that  would  be  a  big 
help. 
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A  number  of  individuals  and  organizations  have  expressed  con- 
cern about  the  Government's  role  in  selecting  films  for  inclusion  in 
the  Registry.  You  heard  some  concerns  today.  The  Committee  for 
America's  Copyright  Community  suggested,  for  example,  that  the 
Librarian  and  the  Board  should  not  make  qualitative  decisions 
about  the  relative  merits  of  various  motion  pictures. 

In  your  view,  are  these  decisionmaking  activities  of  the  Librarian 
and  the  Board  inappropriate?  Any  member  of  the  panel. 

Mr.  WALTON.  Let  me  address  that.  I  am,  for  whatever  it  is  worth, 
a  card-carrying  member  of  the  American  Civil  Liberties  Union  from 
time  to  time,  and  I  don't  agree  with  everything  thev  do  but  I  see 
they  sent  in  some  statements  on  that  and  it  caused  me  to  think. 
I  do  believe  that  it  is  appropriate,  in  the  guise  of  preservation  and 
as  a  vanguard  of  pushing  that  effort  for  the  Librarian  in  the  con- 
text of  this  act  with  the  assistance  of  the  Board,  to  designate  things 
to  go  onto  a  registry.  As  long  as  that  role  is  limited  as  it  is  in  the 
act,  I  don't  think  it  should  give  constitutional  offense,  and  I  don't 
think  it  ought  to  give  policy  offense. 

I  do  understand  the  concerns  of  the  people  that  raise  that,  how- 
ever. It  is  problematic  whenever  we  have  the  Government  getting 
into  artistic  judgments  which  tend  to  have  a  chilling  effect  on 
speech.  But  inasmuch  as  these  are,  by  the  very  nature  of  the  act, 
restricted  to  things  that  have  already  happened,  and  I  don't  believe 
there  is  any  implication  in  the  act  that  there  is  an  artistic 
inprimatur  indicating  one  form  of  expression  or  one  point  of  view 
is  better  than  another,  I  don't  find  it  objectionable. 

But  I  would  say  I  do  have  some  sympathy  with  those  who  do 
have  concerns. 

Mr.  Hughes.  Well,  the  ACLU,  in  fact,  wrote  to  me,  and  they  be- 
lieve it  is  unconstitutional  to  require  a  private  party  to  place  a 
label  with  specific  government-mandated  wording  on  a  product  like 
motion  pictures.  They  believe  that  because  motion  pictures  are  pro- 
tected by  the  first  amendment,  at  least,  that  would  be  unconstitu- 
tional absent  a  showing  of  some  compelling  government  interest. 

Mr.  Walton.  Well,  I  think  that,  as  I  understand,  and  it  has  been 
a  while  since  I  have  taken  constitutional  law  classes,  but  when  I 
was  doing  that  and  studying  it  with  more  detail  than  I  am  now, 
it  was  my  understanding  that  one  looks  at  both  the  degree  of  the 
Government  action  and  the  interest  that  is  being  protected.  I  don't 
see  that  if  you  are  dealing  with  something  that  is  already  there, 
that  has  already  been  expressed  and  it  is  not  a  prospective  looking 
ip?tter — I  would  like  to  read  more  of  their  brief— I  don't  see  that 
as  a  problem. 

I  think  that  what  is  going  on  here  is  that  the  Congress  will  have 
authorized  the  Librarian  to  use  the  fact  of  the  Registry  to  advertise 
the  importance  of  preservation,  and  the  Government  interest  here 
is  not  ideological.  It  is,  in  fact,  cultural  to  the  extent  that  what  you 
are  saying  is  we  are  going  to  promote  an  indigenous  American  art 
form  and  its  preservation,  and  we  are  going  to  use  the  Registry  as 
a  means  of  drawing  attention  to  that  and  you  are  not  excluding 
anyone  else  from  putting  those  films  out. 

So  I  think  this  falls  short  of  being  offensive.  But  I  think  it  is  an 
area  in  which  you  ask  appropriate  questions.  I  don't  believe  it  is 
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Mr.  Hughes.  Thank  you. 

Mr.  Counter.  Could  I  comment  on  that,  Mr.  Chairman? 
Mr.  Hughes.  Yes,  Mr.  Counter.  Sure. 

Mr.  Counter.  As  I  understand  the  letter  from  the  ACLU,  they 
saw  the  constitutional  problems  with  the  present  act,  in  the  label- 
ing requirements  under  the  present  act,  and  they  raised  a  very  ex- 
cellent point  in  that  regard.  But  they  conclude,  I  think,  that  the  act 
that  you  are  considering  for  this  legislation,  by  merely  providing  a 
seal  in  this  limited  context,  creates  the  same  constitutional  prob- 
lems as  in  the  1988  act. 

Mr.  Hughes.  Yes,  I  read  it  the  same  way. 

Mr.  Walton.  OK  Well,  then  may  I  quickly  address  that,  if  I  mis- 
apprehended your  question? 
Mr.  Hughes.  Sure. 

Mr.  Walton.  Because  if  the  ACLlTs  objections  are  that  you  can- 
not have  labeling  such  as  was  in  the  1988  act,  then  it  seems  to  me 
that  you  then  have  to  balance  that  act  against  another  interest. 
And  it  seems  to  me  that  the  United  States  is  a  charter  member  of 
the  United  Nations.  The  Universal  Declaration  of  Human  Rights 
talks  to  the  rights  of  artists  much  the  same  way  as  does  the  Berne 
Convention.  What  docs  ic  mean  when  it  says  in  article  6  bis  of  the 
Berne  Convention  that  after  the  artist,  "the  author"— it  can't  mean 
a  copyright  holder  in  the  way  Mr.  Counter  talks  of  his  client  com- 
panies or  his  member  companies— what  does  it  mean  when  it  says 
that  the  author  shall  maintain  the  rights  to  his  or  her  reputation 
after  they  have  transferred  the  economic  right?  It  has  to  have  a 
meaning. 

And,  that  meaning  is  deeply  embedded  in  Western  civilization,  or 
at  least  some  parts  of  it.  And  our  adherence  to  the  Universal  Dec- 
laration of  Human  Rights  and  the  Berne  treaty  and  other  things 
would  tend  to  suggest  that  that  concern  for  an  individual  authors 
rights  has  got  to  be  given  an  equal  weight  as  any  first  amendment 
right,  particularly  when  the  first  amendment  right  is  here  being 
used  by  those  who,  in  essence,  would  act  for  commercial  reasons 
against  the  artists  rights  which  are  important  to  our  civilization 
As  you  say,  we  are  going  to  revisit  that. 

I  am  a  firm  advocate  of  free  speech.  My  organization  just  author- 
ized me  to  send  a  letter  to  the  Chinese  ambassador  the  other  day 
about  some  of  the  stuff  going  on  with  films  in  China  because  we 
don  t  like  what  they  are  doing  there.  We  get  about  as  rabid  as  any- 
body can  get  about  free  speech  and  government  interference  with 
it  But  for  artists  and  for  the  copyright  holders  only  to  the  extent 
that  it  actually  promotes  the  expression,  and  in  that  context  it  has 
to  be  balanced  against  the^  other  concerns.  Is  somebody  to  be  able 
to  say  it  is  my  first  amendment  right,  if  I  own  a  Picasso,  to  paint 
a  moustache  on  it  and  to  hell  with  him?  I  don't  think  so. 

Somewhere  along  the  line  you  can  draw  those  lines.  We  do  it  in 
other  areas— fire  in  a  crowded  theater,  whatever  it  is— you  can  do 
it  here.  You  do  it  carefully.  You  do  it  with  great  deference  to  that 
first  amendment.  But  you  do  it. 

Mr.  Hughes.  As  long  as  we  have  compelling  governmental  inter- 
ests to  look  at. 

Mr.  Walton.  That  is  right. 

Mr.  SlLVERSTEiN.  Mr.  Hughes,  may  I  comment  on  it? 
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Mr.  Hughes.  Yes.  Sure.  Please. 

Mr.  Silverstein.  Perhaps  it  is  a  little  different  perception,  al- 
though I  certainly  agree  with  what  my  colleague,  Mr.  Walton,  has 
said.  Prank  Capra,  who  was  the  great  director  of  "It's  A  Wonderful 
Life,"  "Mr.  Smith  Goes  To  Washington,"  "Mr.  Deeds  Goes  To 
Town,"  all  those  marvelous  films,  once  said  to  me,  "I  couldn't  have 
made  those  films  in  another  country  because  the  air  smells  dif- 
ferent here."  Now  what  he  meant  was  the  environment  was  dif- 
ferent in  the  United  States.  Not  necessarily  speaking  in  a  "quali- 
tative way,"  but  in  a  "different  way."  Our  way  of  life  allowed  him 
to  do  it.  The  way  of  life  that  Congress  has  protected  through  enact- 
ment of  legislation  which  protects  those  guarantees  that  we  have 
in  the  Constitution. 

You  ask  us  to  go  to  war  occasionally.  You  tax  us  and  yourselves 
in  order  to  support  that  way  of  life.  Certainly  one  component  of 
that  way  of  life,  along  with  the  business  community  and  the  sci- 
entific community  and  the  academic  and  critical  communities,  is 
the  artistic  community.  And  you  require,  through  the  copyright 
law,  that  the  artists  who  functioned  in  that  environment,  which  the 
public  as  a  whole  has  paid  to  create,  that  those  artists  must  return 
the  benefits  of  that  environment  after  a  certain  period  of  time  to 
the  general  public.  The  public  should  get  back  what  it  paid  for, 
what  it  invested  in.  What  it  paid  for  with  its  taxes,  conceivably 
with  other  sacrifices.  And  allowing  defacement  of  the  films  does  not 
give  back  the  public  what  it  originally  paid  for,  what  that  way  of 
life  produced,  and  what  future  generations  should  see. 

So,  when  the  question  is  aslted,  Should  Congress  get  into  this 
act?  there  is  no  other  group  in  the  country  that  should  get  into  the 
act  other  than  Congress.  One  of  its  charges  is  to  protect  that  wav 
of  life  and  to  protect  that  environment  in  which  free  speech,  includ- 
ing the  free  speech  of  artists,  should  be  protected  and  allowed  to 
flourish. 

Mr.  HUGHES.  Well,  Mr.  Silverstein,  you  are  eloquent.  And  you 
must  concede  that  it  is  a  great  country  and  you  have  had,  proudly, 
an  equal  opportunity  today  to  argue  the  moral  rights  that  you  have 
with  the  Film  Preservation  Act. 

Mr.  Silverstein.  And  I  thank  you,  sir,  for  it. 

Mr.  HUGHES.  And  you  have  done  an  excellent  job  of  grabbing 
every  opportunity. 

Mr.  Counter,  with  the  relatively  minor  changes  that  you  rec- 
ommend, the  Motion  Picture  Association  of  America  supports  the 
legislation  before  us,  does  it  not? 

Mr.  Counter.  Yes,  as  well  as  the  Alliance  of  Motion  Picture  and 
Television  Producers. 

Mr.  HUGHES.  Since  the  key  provisions  of  the  bill  include  the  Na- 
tional Film  Registry  and  the  selection  of  a  given  number  of  films 
annually  for  inclusion  in  that  Registry,  I  take  it  that  that  extends 
to  those  provisions  as  well? 

Mr.  Counter.  Yes. 

Mr.  HUGHES.  Is  the  Motion  Picture  Association  of  America  a 
member  of  the  Committee  for  America's  Copyright  Community? 
Mr.  Counter.  Yes. 

Mr.  Hughes.  Last  night,  I  received  a  letter  from  the  Committee 
for  America's  Copyright  Committee  opposing  the  key  provisions  of 
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t|ie  1?ill^1The  lettel  states  that  the  Registry  in  the  selection  of  a 
classic  film  annually  for  the  Registry  are  provisions  which  are  not 
only  not  essential  but  more  importantly  they  perpetuate  one  of  the 
key  vices  under  current  law  placing  the  Librarian  in  the  position 
of  making  qualitative  decisions  about  the  relative  merits  of  the  var- 
ious motion  pictures. 

Did  your  organization  participate  in  that  particular  position 
taken  by  America  s  Copyright? 

Mr  Counter.  That  particular  provision  generated  a  great  deal 
of  debate  within  our  companies,  I  must  confess,  because  there  is 
certainly  a  feeling  among  the  companies  and  particularly  in  the  in- 
tellectual property  areas  and  people  who  have  dealt  in  those  areas 
tor  many  years  that  even  in  this  limited  way  we  are  running  afoul 
of  some  of  the  purposes  of  the  copyright  laws 

Mr.  HUGHES.  So  the  MPAA  basically  disagrees  with  it? 

Mr.  Counter.  On  balance,  the  companies  came  out,  you  know 
not  objecting  to  the  statement. 

Mr.  Hughes.  I  see. 

Mr.  Counter.  But  it  was  a  close— I  mean,  it  is  not  an  easy  ques- 
tion within  our  companies,  I  must  tell  you. 

Mr.  Hughes.  Well,  that  is  all  the  questions  I  have.  You  have 
been  an  excellent  panel.  We  appreciate  your  invaluable  contribu- 
^TLj  have  gjven  us  a  lot  to  think  about,  and  we  are  deeply 
indebted  to  you.  Thank  you  very  much. 

That  concludes  the  hearing  for  today  and  the  subcommittee 
stands  adjourned. 

[Whereupon,  at  12:33  p.m.,  the  subcommittee  adjourned  to 
reconvene  subject  to  the  call  of  the  Chair.] 


COPYRIGHT  RENEWAL  ACT  OF  1991 
(Copyright  Renewal) 


THURSDAY,  JUNE  20,  1991 

House  of  Representatives, 
Subcommittee  on  Intellectual  Property 

and  Judicial  Administration, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:06  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  William  J.  Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  William  J.  Hughes,  George  E. 
Sangmeister,  Carlos  J.  Moorhead,  Howard  Coble,  F.  James 
Sensenbrenner,  Jr.,  and  Craig  T.  James. 

Also  present:  Hayden  W.  Gregory,  counsel;  Michael  J. 
Remington,  assistant  counsel;  Edward  O'Connell,  assistant  counsel; 
Phyllis  Henderson,  staff  assistant;  and  Joseph  V.  Wolfe,  minority 
counsel. 

Mr.  Hughes.  The  Subcommittee  on  Intellectual  Property  and  Ju- 
dicial Administration  will  come  to  order. 

The  Chair  has  received  a  request  to  cover  this  hearing  in  whole 
or  in  part  by  television  broadcast,  radio  broadcast,  still  photog- 
raphy, or  by  other  similar  methods.  In  accordance  with  committee 
rule  5(a),  permission  will  be  granted  unless  there  is  objection.  Is 
there  objection? 

[No  response.] 

Mr.  Hughes.  Hearing  none,  permission  will  be  granted. 

Good  morning.  The  subcommittee  this  morning  is  holding  a  third 
hearing  on  H.R.  2372,  the  Copyright  Amendments  Act  of  1991. 

The  subcommittee  will  explore  title  II  of  the  bill,  which  amends 
the  Copyright  Act  to  provide  for  the  automatic  renewal  of  copy- 
rights secured  on  or  after  January  1,  1963  through  January  1, 
1978,  the  effective  date  of  the  Copyright  Revision  Act  of  1976.  The 
subcommittee  previously  received  testimony  on  titles  I  and  III  re- 
lating to  fair  use  and  film  preservation. 

The  1976  revision  abandoned  the  affirmative  renewal  require- 
ment for  copyrights  created  after  January  1,  1978.  As  a  general 
rule,  these  copyrights  now  exist  for  the  life  of  the  author  plus  50 
years.  Under  previous  law,  failure  to  apply  and  renew  a  copyright 
in  the  18th  year  meant  that  protection  was  forever  lost. 

Copyrights  in  their  first  term  on  January  1,  1978,  were  riven  a 
statutory  term  of  28  years  from  the  date  originally  secu/ed.  After 
this  period,  they  could  be  renewed  for  an  additional  47  years,  but 
this  must  be  an  affirmative  renewal. 
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The  Copyright  Office  testified  just  last  week  that  the  public  in- 
terest would  be  best  served  by  making  the  47-year  renewal  auto- 
^1992    6n       onginal  28-year  term  begins  to  expire  on  January 

The  public  interest  would  ordinarily  be  served  by  affirmative  reg- 
istration of  renewal.  For  example,  registration  facilitates  the  loca- 
tion of  current  copyright  owners  so  that  interested  parties  may  ne- 
gotiate licensing  or  other  use.  However,  the  harshness  of  the  sanc- 
tion for  failure  to  affirmatively  renew— irretrievable  loss  of  protec- 

H~ ci?uple2.  OT?h  *e  Probability  that  some  innocent  parties  inad- 
vertently suffer,  leads  to  the  automatic  renewal  proposal 

As  a  consequence  of  the  constitutional  clause  that' empowers 
Congress  to  pass  laws  promoting  the  progress  of  science  and  the 
useful  arts  by  securing  for  limited  times  to  authors  the  exclusive 
rights  to  their  writings,  American  copyright  jurisprudence  rep- 
resents a  statutory  balance  between  the  public  interest  and  the 
proprietary  rights  of  authors. 

As  part  of  the  balancing  equation,  proponents  of  legislative  pro- 
posals must  identify  a  problem  and  craft  a  solution  to  the  problem 
in  the  narrowest  possible  way.  The  solution  must  be  defined  in 
terms  of  what  it  is  and  what  it  is  not. 

The  renewal  proposal  is  designed  to  prevent  copyrighted  work 
from  unintentionally  falling  into  the  public  domain  due  to  failure 
to  renew.  It,  however,  is  broadly  drafted  so  as  to  cover  all  pub- 
lished copyrighted  works,  irrespective  of  whether  they  were  origi- 

"r  fY  re^SteJed  or  noh  Su,estions  be  asked  about  the  merits 
of  this  broad  approach.  Additional  questions  will  be  posed  about 
the  existence  of  constitutional  authority  to  extend  terms  in  existing 
copyrights.  6 
Members  may  also  wish  to  inquire  about  the  concept  of  the  pub- 
lic domain.  As  the  Supreme  Court  recently  noted  in  Bonito  Boats 
Harper  &  Row,  and  Feist,  the  public  domain  is  an  integral  part  of 
the  social  bargain  inherent  in  copyright  law.  It  is  one  of  the  general 
benefits  received  by  the  public  in  exchange  for  providing  protection 
to  authors.  Authors,  however,  often  view  it  as  a  dark  and  fore- 
boding place. 

I  want  to  tell  you  that  it's  an  interesting  area.  We  look  forward 
to  the  testimony  from  a  distinguished  list  of  witnesses  this  morn- 
ing. 

The  Chair  at  this  time  will  recognize  the  gentleman  from  Flor- 

sfcnguished  ranking  Republican  of  the  subcommittee 
Mr.  MOORHEAD.  You've  moved  me  about  3,000  miles  east 
Mr.  Hughes.  California— sorry  about  that. 
[Laughter.] 

Mr.  MOORHEAD.  Well,  thank  you,  Mr.  Chairman 

Today  we  turn  our  attention  to  title  II  of  H.R.  2372,  which  deals 
with  automatic  renewal  of  copyrights  secured  from  1963  to  1977 
As  others  have  pointed  out,  perhaps  the  best  statement  of  need  to 
address  the  inequities  caused  by  the  two-term  renewal  system  is 
found  in  the  House  report  on  the  1976  Copyright  Revision  Act.  In 
that  report,  the  Judiciary  Committee  noted  that  one  of  the  worst 
features  of  the  present  copyright  law  is  the  provision  for  renewal 
of  copyright.  A  substantial  burden  and  expense,  this  unclear  and 
highly  technical  requirement  results  in  incalculable  amounts  of  un- 
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productive  work.  In  a  number  of  cases  it's  the  cause  of  inadvertent 
and  unjust  loss  of  copyright 

Title  II  of  H.R.  2372  represents  an  innovative  solution  to  the 
problems  caused  by  the  two-term  renewal  system.  Today  we  have 
a  very  distinguished  panel  of  witnesses  to  help  us  understand  all 
of  the  ramifications  of  this  proposal,  and  I  look  forward  to  their  tes- 
timony. 

I  will  be  gone  for  about  10  or  15  minutes  because  I  have  a  mark- 
up, but  I  hope  to  be  right  back.  Thank  you. 

Mr.  Hughes.  I  thank  the  gentleman  from  California. 

Does  the  gentleman  from  Florida  have  an  opening  statement? 

Mr.  James.  Yes.  I'm  looking  forward  to  hearing  the  testimony.  I, 
too,  will  have  tc  leave  for  seme  period  of  time,  but  I'm  going  to  be 
listening  very  carefully  to  testimony  as  to:  Are  there  any  vested 
rights  tnat  are  being  interfered  with?  If  there  is  not,  I  don't  see 
why  it  didn't  happen  before  I  got  on  the  committee.  I  don't  know 
why  we  haven't  already  changed  the  law  to  make  it  consistent,  to 
keep  it  from  being  an  unwary  trap  for  those  who  may  just  overlook 
technicalities  of  the  law.  So  it  would  seem  a  shame  not  to  proceed 
in  that  direction  unless  and  until  I  hear  of  some  actually  vested 
right  that  is  otherwise  interfered  with. 

I'm  not  too  sensitive  to  an  opportunist  who  may  otherwise  try  to 
take  advantage  of  the  law,  but  if  there  are  vested  rights,  I  want 
to  hear  about  them. 

Thank  you  so  much. 

Mr.  Hughes.  I  thank  the  gentleman. 

I,  too,  want  to  apologize.  There  are  a  lot  of  markups  today,  whiA 
is  basically  reporting  out  legislation.  It  goes  through  the  amending 
process  in  committee.  A  number  of  us  will  have  to  step  out  for  brief 
periods  of  time  during  the  markup  of  those  bills.  For  instance,  I 
have  to  attend  a  markup  on  striped  bass,  which  is  very  in  portant 
in  my  congressional  district,  representing  an  area  that  has  a  lot 
0f_Well,  not  as  many  striped  bass  as  we'd  like  these  days. 

[Laughter.] 

Mr.  HUGHES.  That's  the  problem.  So,  you'll  see  members  in  and 
out.  It's  not  because  it's  not  an  important  subject,  but  they  have 
other  duties  to  attend  to. 

Does  the  gentleman  from  Illinois  have  

Mr.  Sangmeister.  No  statement. 

Mr.  Hughes.  Now  I'd  like  to  introduce  a  panel  of  illustrious  wit- 
nesses who  will  testify  about  the  automatic  copyright  renewal  pro- 
posal. 

Our  first  three  witnesses  represent  performing  arts  societies: 
First,  Mr.  Morton  Gould  is  president  of  the  American  Society  of 
Composers,  Authors  and  Publishers.  ASCAP  represents  over  50,000 
members.  In  his  own  right,  Morton  Gould  is  one  of  the  Nation's 
most  famous  composers  and  conductors,  and  we're  delighted  to  see 
him  with  us  here  today. 

Second,  the  subcommittee  will  hear  from  Ms.  Frances  Preston, 
president  of  Broadcast  Music,  Inc.,  BMI,  which  represents  over 
120,000  writers,  composers,  and  publishers.  Ms.  Preston  will  intro- 
duce to  the  subcommittee  the  widow  of  a  songwriter  whose  song 
"Little  Bitty  Pretty  One"  is  now  in  the  public  domain  due  to  a  fail- 
ure to  renew  the  copyright. 
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Third,  testirnonv  will  be  received  from  Mr.  Vincent  Candilora 
president  of  SESAC  Inc.,  a  smaller  society  which  represents  the 
rights  of  creative  talent  out  of  the  mainstream  of  contemporary 
music.  Mr  Candilora  is  well  known  in  the  music  community  resid- 
ing in  Nashville,  TN,  and  serving  on  the  Country  Music  Association 
board  of  directors. 

Fourth,  the  subcommittee  will  hear  from  Mr.  George  David 

Weiss,  president  of  the  Songwriters  Guild  of  America  Several  fa- 

?ous»s%gs  ™Ptte"  by  Mr.  Weiss,  such  as  "Can't  Help  Falling  in 

J°v£\t_-  ? e  Llon  SleePs  Tonight,"  are  not  in  the  public  domain,  I 
don  t  think.  ' 

Last,  but  certainly  not  least,  Mr..  Irwin  Karp  appears  on  behalf 
of  the  Committee  for  Literary  Property  Studies,  an  informal  group 
ot  authors,  academics,  literary  agents,  and  attorneys.  The  commit- 
tee originally  crafted  the  legislative  proposal  before  us  this  morn- 
ing. 

We  have  copies  of  your  statements  which,  without  objection,  will 
all  be  made  a  part  of  ;,he  record  in  full.  We've  read  your  state- 
ments. We  hope  you  can  summarize,  but  you  may  proceed  as  you 
see  rit. 

^understand  that  y°u  h!lve  decided  the  order  of  speaking.  So 
we  11  first  recognize  Ms.  Preston.  Welcome. 

^JEMEOT  OF  FRANCES  W.  PRESTON,  PRESIDENT  AND  CHIEF 
EXECUTIVE  OFFICER,  BROADCAST  MUSIC,  INC.,  ACCOMPANIED 
BY  JACQUELINE  BYRD,  WIDO  V  OF  BMI  SONGWRITER  ROBERT 
BYRD 

Ms  Preston.  Thank  you.  Cood  morning,  Mr.  Chairman  and 
members  of  the  subcommittee.  My  name  is  Frances  W  Preston  I'm 
president  and  chief  executive  officer  of  BMI.  BMI  represents  more 
than  120,000  songwriters,  composers,  and  music  publishers  the 
world  s  largest  grouping  who  have  collectively  created  more  than  2 
million  copyrighted  musical  compositions. 

BMI  strongly  supports  title  II  of  H.R.  2372,  which  would  auto- 
matically renew  pre-1978  copyrights.  Current  copyright  law  re- 
quires that  a  work  enter  the  public  domain  if  a  renewal  registra- 
tion form  is  not  filed.  This  legal  formality  creates  an  atmosphere 
ooUo  certainty  and  ambiguity.  Further,  I  believe  enactment  of  H  R 
16 1 Z  would  enhance  our  Berne  Convention  status. 

But,  rather  than  take  your  time  with  BMI's  formal  statement  I 
will  submit  it  for  the  written  record,  of  course,  and  I  will  be  happy 
to  respond  to  written  questions  if  requested  to  do  so  by  the  Chair 
or  other  members  of  the  subcommittee.  Instead,  I  want  to  present 
to  you  a  woman  who  exemplifies  in  human  terms  the  tragic  cir- 
cumstances that  failure  to  meet  compulsory  renewal  registration 
produces  and  whose  story,  I  am  sure,  will  convince  you  that  this 
amendment  to  the  copyright  law  is  both  appropriate  and  necessary 

Her  name  is  Jacqueline  Byrd.  She  is  the  widow  of  BMI  song- 
writer Robert  Byrd.  Robert's  song  "Little  Bitty  Pretty  One"  has 
been  performed  more  than  a  million  times  on  American  radio  Un- 
fortunately, it  is  now  in  the  public  domain  in  this  country  because 
it  was  not  renewed.  The  legacy  that  Robert  Byrd  had  hoped  to 
leave  to  his  wife  and  children  was  eliminated  through  someone 
else  s  failure  to  renew. 
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Mr  Chairman  and  members  of  the  subcommittee,  I  would  like  to 
introduce  Jacqueline  Byrd.  Thank  you. 
[The  prepared  statement  of  Ms.  Preston  follows:] 

Prepared  Statement  of  Frances  W.  Preston,  President  and  Chief 
Executive  Officer,  Broadcast  Music,  Inc. 

Broadcast  Music,    Inc.    <BMI)    i*  the   largest  perfor.ing 
rights  organization   in  the  world.    BMI   represents   over  120,000 
writers,    co. posers  and  publishers  who  have  created  -ore  than  2 
■illion  copyrighted  .usical  compositions. 

So.e  of  the  songwriters  and  co-posers  affiliated  with 
BMI   include  Paul  Si.on,    Michael  Bolton,    Billy  Joel,   Carole  Bayer 
Sager,    Michael  Jackson,   Willie  Nelson,    Gunther  Schuller,  Willi*. 
Schu.an,    Ellen  Taffe  Zwilich,   John  Kander,   Fred  Ebb,   Charles  Fox 
and  Mike  Post.   On  behalf  of  these  and  all  the  other  creators  of 
■usic  whose  works  are   licensed  by  BMI,   BMI   expresses   its  strong 
support   for  Title   II   of  H. R.    2372,   which  would   -ake  the 
applicable  copyright  renewal  ter.  auto.atic,   and  sub-its  this 

state. ent   for  the  record. 

When  the  Copyright  Pet   of  1976  was  passed,    thousands  of 
works  were   in  their  first  ter.  of  copyright.    Rather  than  develop 
*  .ethod  to   integrate  those  transitional  works   into  the  new  law, 
Congress  retained  the  renewal  registration  require.ent   in  Section 
30*<a)    of  that  Pet.    By  doing  so,    those  works  attained  a 
contingent   status  different   fro.  anything  created   in  P.erica 
since  1978— if  they  are  not  renewed,   they  would  fall   into  the  „ 
public  domain  forever. 

The  very  fact  that  the  renewal  syste.  was  eliminated 
for  post-1977  creation*   is  so.e   indication  that  Congress  was 
convinced  that  a  single  ter.  of  copyriqht  was   preferable  to  the 
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■•thod  under  prior   law.   Certainly,    providing  the  benefits  of 
copyright   protection  i..ediately  upon  creation  and  having  the. 
last   for  half  a  century  beyond  the  creator's  death  emphasizes  the 
fervor  with  which  Congress  sought   to  benefit   copyrighted  works. 
By  doing  so,    Congress  has   given  works  created   under  the  current 
law  a  significant   special   value  not  afforded  to  earlier 
creations— they  are   secure   in  their  protection  and  the 
remuneration  passed  to  their  owners  and  creators  and  their  heirs 
for  a  definite  ti.e,   not  subject   to  being  divested  because  of  a 
race  against   the  clock.   Without   a  doubt,    the   sa.e  concept  that 
envelopes  these  newer  works   in  a   blanket   of  copyright  security 
entitles   prior  creations  to   like  treatment.    This   bill  would 
adjust   the  equities,    so  that  no  ft.erican  copyright   is  treated 
differently  si. ply  because  of   its  ti.e  of  creation. 

What    is  lost   ironic  about   the   issue  under  consideration 
is  the   fact  that    in  .ost   foreign  countries,    where  a  single  ter. 
of  copyright   for  the   life     -  the  author  plus   fifty  years  after 
his  death  has   long  existed,    a  copyright  which  has   fallen   into  the 
public  do.ain   in  this  country  .ay  still   be  protected.    This  bill 
will   eli.inate  this  do.estic  d i scr i . inat i on  and   allow  the  country 
of  creation  to  protect   a  work   for  a   length  of  ti.e  that   fairly  - 
approbates  the  coverage  given  to  copyrights   elsewhere  around 
the  world.    We  will   thus  enhance   our  co.pl  lance  with  the  Berne 
Convention,    which   prohibits  for.alities  fro.  affecting  copyright 
protection. 
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Unlike  most   other  creators  of  intellectual  property, 
active  writer*  and  coiposirs  of  music  create  hundreds  of  work*  in 
a  lifetime.   As  a  result,   they  have  particular  difficulty  in 
renewing  their  copyright*.   Many  years  ago  they  could  rely  on 
their  publishers  to  keep  track  of  renewal  dates.    Music  publishing 
coipaniti  were  seal 1,    f ami ly  ope rat  ions  that  were  not  overwhel med 
by  the  nueber  of  copyrights  that  needed  to  be  monitored.  Of 
course,    even  in  that  era,    if  a  publisher  was  essentially  a  oni- 
■an  operation,    renewal    Monitoring  could  become   impossible,  as 
Jacqueline  Byrd' s  testimony  on  this  bill  indicated. 

Today,    on  the  other  i.and,    music  publishing  companies 
are  sold  and  re-so Id,   and  the  opposite  effect   occurs :  a 
publishing  conglomerate  which  has  the  works   in  its  repertoire  at 
renewal   time  typically  no   longer  has  a  system  to   Monitor  renewal 
dates  of  the  thousands  of  works   it  handles.   Thus,    the  renewal 
reqistration  requirement  works  against  copyright   owners  in 
various  contexts.    The  result    is  the  same,    however;    if  one  misses 
the  deadline,    there  is  no  second  chance. 

Many  of  the  most   popular  songs   in  the  BMI  repertoire 
were  first  copyrighted  between   1963  and   1977,    the  time  period 
affected  by  this   legislation.    If  Title   II   of  H. R.    2372  becomes 
law,    works  such  as   "Never  My  Love, "   "Bridge  Over  Troubled  Water, 
"Coin'    Out   of  My  Head,    "King  of  the  Road",    "Killing  Me  Softly 
With  His  Song,    "Love  Will  Keep  Us  Together"   "Tie  ft  Yellow  Ribbon 
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Round  the  Old  Oak  Tree"   and  dozens   of  others   of  equal   renown  will 
continue  to  assure  their  creators  of  remuneration  for  their 
success,    without   the  worry  that    it   Might   all   be    lost  due  to  an 
i nad vertent  oversight. 

fiierican  music  has  always  contri but ci   great  1 y   to  the 
positive  balance   of  trade   that    intellectual   property  generates 
for  the  United  States.    In  dozens  of  countries  around  the  world, 
songs  created   in  this  country  have   become   popular   in  both 
English-language   and  translated   versions.    In   light   of  such 
worldwide   acceptance   of  these   works,    to  deprive   any  number  of 
their  creators   of  just  compensation   because   of  an  administrative 
error   is   indeed  harsh. 

This   bill  will    still    encourage   the   filing  of  renewal 
registrations   by   preventing  the   prima   facie   presumption  of 
validity  of  the   copyright   from   attaching  without    it,    and  by 
allowing  derivative  works  to   be  used  during  the  renewal  term 
without   permission  unless   a  renewal    is   filed.    However,    if  one 
forgets  to  renew,    every  right   the  Copyright  Act   gives  the 
copyright   owner  will   not    be    lost   at   the    stroke   of  midnight  of 
December  31st    of   the  28th   year.    For  that   reason   alone,    this  bill 
deserves  to  become  law. 

Only   those  works  now  between   14   and  28  years   old  art? 
involved  and  no   works  which  have  already   fallen    into   the  public 
domain  will   be   revived.    Title    II    of  H. R.    2372,    which  has  no 
s i gn i f icant   opposition,    will   repair  an   anomaly    in  the  Copy right 
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Act.   The  House  and  Senate  Judiciary  Committees  called  that 
aberration  the   "worst   feature"   of  the   old   law.    This  proposed 
amendment   to   the  Copyright   Act   will   allow  the    fruits   of  the 
creators   of  American   films,    songs,    plays   and   books  created 
betwren    1963   and    1977   to   be   enjoyed  without  worry   for  as    long  as 
those  which  were  created   later,    relievinq   an    important   body  of 
intellectual    property   of  an   undeserving   burden.    Had  the  matter 
been   fully  analyzed  at   the   time   the  Copyright   Act   of   1976  was 
enacted,    it  would    likely  have   been  addressed  at   that   time.  That 
oversight    should   be  corrected   now,    before   any   more  American 
copyrights   suffer  unjustly. 


Respectfully  submitted, 
Frances  W.  Preston 
Pr e s ident   and  Ch i e f 
Executive  Officer 
BROADCAST  MUSIC,  INC. 
320  West   57th  Street 
New   York,    NY  10019 
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Mr.  Sangmeister  [presiding].  Welcome,  Mrs.  Byrd.  You  may 
proceed. 

STATEMENT  OF  JACQUELINE  BYRD,  WIDOW  OF  SONGWRITER 

ROBERT  BYRD 

Mrs.  Byrd.  Good  morning,  Mr.  Chairman  and  members  of  the 
subcommittee.  I  am  Jacqueline  Byrd.  I  wanted  to  come  to  Washing- 
ton from  California  today  to  tell  you  what  happened  to  me  and  my 
family.  I  thank  you  and  your  staff  for  letting  me  speak  today. 

My  late  husband,  who  wrote  songs  under  the  name  of  Robert 
Byrd  and  performed  and  made  records  as  Bobby  Day,  wrote  "Little 
Bitty  Pretty  One"  in  1957.  He  took  his  song  to  a  small  publisher 
in  Los  Angeles  who  liked  it,  and  Bobby  gave  him  the  original  and 
renewal  copyright  in  return  for  a  royalty  contract.  It  became  a  hit. 
It  is  still  played  on  radio  and  television  in  this  country  and  around 
the  world.  Although  Bobby  wrote  over  40  songs  during  his  lifetime 
only  three  were  really  successful.  "Little  Bitty  Pretty  One"  was  the 
greatest,  the  biggest  hit  of  all.  It  never  brought  us  a  fortune,  but 
even  a  few  thousand  dollars  a  year  was  important  to  us  with  four 
children,  one  daughter  with  cerebral  palsy. 

In  1982,  the  publisher  that  owned  ^Little  Bitty  Pretty  One*  died. 
His  widow  was  a  woman  over  80  years  old.  She  was  left  with  the 
publishing  company  and  all  its  copyrights.  Bobby  didn't  know  any- 
thing about  renewals.  He  figured  that  the  publisher  would  take 
care  of  whatever  had  to  be  done  with  the  copyright,  but  the  pub- 
lisher's widow  didn't  know  she  had  to  renew  "Little  Bitty  Prettv 
One.  J 

One  day  last  summer,  we  learned  that  my  husband  had  cancer. 
Around  the  same  time,  Bobby  got  a  letter  from  BMI  which  I 
opened.  I  couldn't  believe  what  I  was  reading.  The  letter  said  BMI 
learned  from  the  Copyright  Office  that  "Little  Bitty  Pretty  One" 
had  not  been  renewed,  so  they  had  to  stop  paying  Bobby  his  U.S. 
royalties.  I  was  so  shocked  I  couldn't  even  tell  my  husband. 

I  called  the  widow  who  owned  the  publishing  company,  and  she 
said  that  she  had  Rotten  the  same  letter  from  BMI  telling  her  that 
she  had  lost  her  share  of  U.S.  royalties,  too.  All  she  could  say  to 
me  was  that  she  hoped  that  this  whole  horrible  matter  would 
somehow  work  itself  out.  I'm  sure  now  she  knows  it  won't. 

What  is  even  sadder  for  her  is  that  she  lost  another  big  song  that 
she  herself  wrote  and  published,  "Rockin'  Robin,"  a  song  that  was 
a  hit  recording  for  my  husband. 

I  never  did  have  the  heart  to  tell  Bobby  what  had  happened.  He 
died  thinking  that  his  royalties  would  take  care  of  his  family  for 
a  long  time.  I  am  thankful  that  at  least  we  will  get  a  little  money 
from  foreign  countries  where  the  copyright  is  still  protected. 

Had  "Little  Bitty  Pretty  One*  been  renewed  on  time,  my  family 
could  have  counted  on  royalties  from  it  until  the  year  2032.  That 
would  have  been  a  wonderful  inheritance  for  Bobby's  children  and 
grandchildren. 

What  makes  our  problem  even  harder  to  accept  is  that  if  Bobbv 
wrote  this  song  after  1977,  we  would  get  his  royalties  automatically 
for  50  years.  Instead,  "Little  Bitty  Pretty  One*  became  part  of  a 
special  unlucky  class  of  songs  with  a  terrible  penalty  attached  to 
them:  Renew  them  or  lose  them. 
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I  don't  believe  you  really  meant  to  have  so  many  popular  song 
copyrights  treated  differently  simply  because  of  when  they  were 
created.  With  Bobby's  salary  as  a  performer  gone  and  my  ill  daugh- 
ter, now  is  the  time  when  I  could  use  his  song  royalties  the  most. 
It  should  have  been  many  years  before  this  song  becanr,  public  do- 
main. If  copyright  protection  is  to  benefit  a  writer's  family  after  he 
dies,  it  is  a  veiy  severe  punishment  to  lose  a  song  forever  if  you 
don't  file  a  piece  of  paper.  I  always  believed  that  the  few  hit  songs 
that  mv  husband  wrote  would  be  valuable  to  me  antf  my  family. 
Instead,  that  was  all  lost  on  a  legal  technicality. 

I  hope  you  will  remember  my  stoiy  of  two  widows  caught  in  a 
time  trap  that  threw  our  copyrights  away  by  mistake.  You  can  help 
all  other  songwriters  and  their  families  whose  songs  still  have  a 
chance  to  be  saved.  Please  make  this  bill  the  law  so  that  they  can 
have  the  peace  of  mind  to  know  that  somebody's  mistake  won  t 
make  a  copyrighted  song  and  its  royalties  disappear  into  public  do- 
main. Thank  you. 

Mr.  Sangmeister.  Thank  you,  Mrs.  Byrd. 

[The  prepared  statement  of  Mrs.  Byrd  follows:] 
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STATEMENT  OF  JACQUELINE  BYRD, 
WIDOW  OF  SONGWRITER  ROBERT  BYRD 

Good  iorning,   Mr,   Chairman  and  ifibvrs  of  the  subcoaai t t ee. 

I  aa  Jacqueline  Byrd.    I   very  iuch  wanted  to  cob.'  co 
Washington  fro*  California  today  to  tell   you  what  ha*  happened  to 
■e  and  my  faaily,   and   I  thank  you  and  your  staff  for  the 
privilege  of  allowing  ae  to   speak  to  you. 

-    The  current    law  of  renewals  greatly  affects  people  as  auch 
as  copyrights.    I   know  that   nothing   I  will   say  can  bring  back  the 
copyright  that  we  have   lost.    But   I  sincerely  hope  that   you  will 
pass  this  bill   to  help  all  the  other  songwriters  and  their 
f    »ilies  whose   songs  still   have  to  be  renewed   froa  ending  up  in 
the  saae  kind  of  situation  that  has  happened  to  us. 

My  late  husband,    who  wrote   songs  under  the  naae  of  Robert 
Byrd,    and  performed  and  aade  records  as  Bobby  Day,   wrote  "Little 
Bitty  Pretty  One"   in   1957.    You  aay  not   recognize  the  title,  but 
!*■  sure  you  would  know  the  song   if  you  heard  it,    and   I  have  a 
tape  of  it  with   ■*   if  you  would   like  to  hear  it   later.      We  had 
two  children  at   the  tiae,   and  we  just  aoved   into  our  first  house. 
We  didn't  even  have  any  furniture.     One  night   Bobby  just   sat  down 
on  the  floor  in  the  corner  and  sang  a  song  to   ■*   into  his  tape 
recorder.    He  told  ae  that    I  was  a  "Little  Bitty  Pretty  One,"  so 
that   song  was  always  special   to  ae. 

Bobby  took  his  song  to  a  saall   ausic  publisher  in  Los 
Angeles  for  whoa  he  had  aade  a  record  the   year  before.  The 
publisher  liked  the  song  and,    as   is  the  usual  way  of  doing  things 
in  the  ausic  business,   Bobby  gave  hia  the  original  and  renewal 
copyright   in  return  for  a  royalty  contract.    Both  Bobby  and 
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Thurston  Harris  recorded  "Little  Bitty  Pretty  One"  and   it  beca»« 
a  hit.    It  has  b»en  played  regularly  on  radio  and  television  in 
this  country  and  around  the  worH  ever  since. 

Bobby  got   royalties  froi  BMI   for  iany   years   on  this  and  his 
other  songs  and  we  always  counted  on  the..    Although  he  wrote  over 
*0  songs  during  his   lifetime,    only   three  were  really  successful 
and   "Little  Bitty  Pretty  One"  was  the   lost   successful   of  all.  It 
never  brought   us  a  fortune,    but   even  a  few  thousand  dollars  a 
year  was   important   to  us  with   four  children,    one  a  daughter  with 
cerebral  palsy. 

In   1982  the   publisher  that   owned  "Little  Bitty  Pretty  One" 
died,    and  his  widow,   who  was  a  woian  over  80  years  old,    was  left 
the  business  and  all   the   songs  her  husband   owned,  including 
Bobby's.    My  husband  didn't   know  anything  about  renewal 
registration,    since  he   figured,    as   I'-  sure   many   songwriters  do, 
that  the   publisher  would  take  care  of  whatever  had  to  be  done 
with  the  copyright   since   it   belonged  to  hn.    But   the  publisher's 
widow  either  forgot   or  didn't   know  she  had  to  renew  "Little  Bitty 
Pretty  One"  when  the  ti«e  caie   to  do  it. 

One  day   last   sunrr  my  husband  got   very   sick,    and  we  learned 
he  had  cancer.    Around  the   fait  ti«e  Bobby   got   a   letter  fro.  BMI 
which   I   opened.      I  couldn't   believe  what    I   was  reading.  The 
letter  said  that   BMI   found   out   fro«  the  Copyright  Office  that 
"Little  Bitty  Pretty  One"  wasn't   renewed  and   so  they  had  no 
choice  but   to   stop  paying  Bobby  his  royalties.    I   was   so  shocked 
that    I  couldn't   even  tell   my  husband.    I  called   the  widow  who 
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owned  the  song  and  she  said  that  she  got  the  saae  letter  telling 
her  that  she  had  lost  her  share  of  royalties,  too.  All  she  could 
say  to  me  was  that  she  hoped  that  this  whole,  horrible  aatter 
would  soaehow  work  itself  out.  I' ■  sure  she  now  knows  that  it 
won't.  What  is  even  more  distressing  for  her  is  that  she  lost  to 
non-renewal  another  Bajor  song  copyright  that  she  not  only  owned 
but  also  had  written. 

r  never  did  have  the  heart   to  tell    my  husband  what  had 
happened.    Bobby  died   last   July,    thinking   that   his  royalties  would 
help  take  care   of  his   faaily   for  a  long  ttie. 

Had   "Little   Bitty  Pretty  One"   been  renewed   on  tiae,  ay 
faaily  could  have  counted   on   incoie   from   it   until   the   year  2032. 
That  would  have   been  a  wonderful    inheritance   for  Bobby's  children 
and  grandchildren.    What   Makes  our  predicament   all   that  lore 
difficult   to  accept    is   that    if  my  husband  had  written  this  sonq 
21   years   later  than  he  did,    none   of  this  renewal   paperwork  would 
■atter  and  we  would  automatically  be  receiving  his  royalties  for 
50  years. 

However,    because   "Little  Bitty  Pretty  One1'  was  written  when 
it  was,    it   becaae   instead   part   of  a  special   unlucky  class  of 
songs  which  have  a  terrible  penalty  attached  to  the« — watch  the* 
or   lose   the*.    In  our  case,    nobody  was  watching.    I   don't   think  you 
*eant   to  have   so  iany  popular  songs  treated   so  differently  siaply 
because   of  when  they  were  created. 
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With  Bobby's  money  froi  performing  gone  and  an  ill  daughter, 
now  was  when   I  could  have  used  his  song  royalties  the  most.  I 
wouldn't   be  surprised  to  soon  hear  "Little  Bitty  Pretty  One"  on 
the  radio,    and   in  commercials  and   on  new  records,    and  my  family 
and   I  won't   have  any  part   of  the  money  that  Bobby's  creation  will 
make  for  other  people,    many  years   before   it   should  have  been  part 
of  the  public  domain.    If  copyright   protection  was   supposed  to 
last   long  enough  for  a  writer's  family  to  benefit   from  his  work 
after  he  dies,    having  somebody  who  doesn't   know  any  better  lose 
their  song  forever  if  they  don't   file  a  piece  of  paper  at  a 
certain  time   is  a  very   severe  punishment.    Until    "Little  Bitty 
Pretty  One"   accidentally   fell    into  the   public  domain,    I  always 
believed  that   the  few  successful    songs   that   my  husband  had 
written  had  attained  a  value  that   went   beyond   being   lost   on  a 
t  echnical 1 1  y. 

I   hope   you  will   remember  tiy   story   of  two  widows  caught   up  in 
a  time  trap  that   threw  our  copyright   away   by  mistake.    You  can 
help  all   the  other  songwriters  and  their  families  whose  songs 
still  have  a  chance  to  be  saved.    Please  make  this  bill   the  law  so 
that   they  can  have  the  peace  of  mind  to   know  that  somebody's 
slip-up  won't   make  a  copyright   and   its  royalties   pass  on  before 
they  should. 

Thank   you.  ^ 
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Mr.  SANGMEISTER.  We're  going  to  hold  questions  for  all  of  you 
until  everyone's  statement  has  been  entered  into  the  record,  and 
then  we'll  proceed. 

Mr.  Gould,  would  you  go  ahead,  please? 

STATEMENT  OF  MORTON  GOULD,  PRESIDENT,  AMERICAN 
SOCIETY  OF  COMPOSERS,  AUTHORS  AND  PUBLISHERS, 
ACCOMPANIED  BY  BERNARD  KORMAN 

Mr.  Gould.  Mr.  Chairman,  members  of  the  subcommittee,  good 
morning.  Thank  you  for  giving  me  the  opportunity  to  talk  about 
this  proposed  copyright  renewal  bill. 

My  name  is  Morton  Gould.  I  am  a  composer,  conductor,  and  cur- 
rently in  my  6th  year  as  president  of  ASCAP,  the  American  Society 
of  Composers,  Authors  and  Publishers.  You  have  my  statement. 
You  can  credit  me  with  whatever  you  want  or  not;  I  won't  mention 
them;  all  right?  Whatever  I  did,  I  did;  it's  done;  it's  there.  So,  let 
me  get  on  to  the  point  of  this,  which  is  the  issue  itself. 

I'm  appearing  here  on  behalf  of  about  50,000  ASCAP  members 
and  many  others  from  different  parts  of  the  world  who  are  also  in- 
volved, although  indirectly  with  this  issue.  This  membership  in- 
cludes not  only  currently  live  writers,  but  obviously  widows,  es- 
tates, and  heirs  of  some  of  America's  greatest  creators:  Irving  Ber- 
lin, Leonard  Bernstein,  Aaron  Copeland,  Duke  Ellington,  George 
and  Ira  Gershwin,  to  name  just  a  few.  On  our  board  of  directors 
are  people  such  as  Marilyn  Bergman,  Sammy  Cahn,  Cy  Coleman, 
Hal  David,  Burton  Lane,  along  with  writers  like  Jon  Bon  Jovi,  Neil 
Diamond,  Amy  Grant,  Lionel  Richie,  Smokey  Robinson,  Diane  War- 
ren, Stevie  Wonder.  This  just  names  a  few.  But  it's  not  only  these 
names,  both  gone  and  still  living;  it's  also  the  countless  other 
names.  Youve  just  heard  eloquent  testimony  as  to  what  some  of 
the  results  are  from  the  lack  of  this  kind  of  protection. 

As  I've  written  to  you,  Mr.  Chairman,  we  know  that  there  are 
other  organizations  that  are  in  support  of  the  bill,  the  Association 
of  American  Publishers,  the  Authors  League  of  America,  the  Dram- 
atists Guild,  the  Motion  Picture  Assocation  of  America,  the  Na- 
tional Music  Publishers  Association,  and  three  organizations  rep- 
resented on  this  panel:  Broadcast  Music,  Inc.;  SESAC;  and  the 
Songwriters  Guild  of  America.  They  can't  all  be  wrong.  The  Inter- 
national Confederation  of  Authors'  Societies  is  also  on  record  sup- 
porting the  principle  of  automatic  renewal. 

Mr.  Chairman,  you  have  received  the  statements  of  Mr.  Ralph 
Oman,  the  Register  of  Copyrights,  and  Mr.  Irwin  Karp,  for  many 
years  the  learned  counsel  to  the  Authors  League.  As  experienced 
legal  scholars  familiar  with  the  intricacies  of  copyright  law,  they 
have  spelled  out  the  arguments  in  favor  of  your  proposal,  Mr. 
Chairman,  in  which  you  summarized  the  reasons  for  this  legisla- 
tion. As  I  see  it,  they  really  boil  down  to  one:  Your  bill  is  needed 
to  avoid  injury  to  unwary  creators  and  their  unsuspecting  survivors 
who  are  intended  and  ought  to  be  their  beneficiaries. 

Composers  write  music  and  generally  rely  on  others  to  look  after 
compliance  with  the  copyright  laws  to  see  to  it  that  our  works  are 
protected.  If  we  are  among  the  fortunate  few  who  are  successful 
enough  to  be  able  to  afford  to  pav  knowledgeable  copyright  lawyers, 
our  works  are  protected.  Or,  if  we  are  knowledgeable  enough  to 
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have  the  Songwriters  Guild  of  America  watch  for  renewal  dates 
and  alert  us  to  the  need  to  renew,  our  works  are  protected. 

But  many  writers  are  not  so  fortunate,  and  most  rely  on  publish- 
ers to  renew  for  them.  Indeed,  publishers  often  require  composers 
to  grant  rights  for  both  the  original  and  the  renewal  terms  and 
have  the  contractual  right  to  renew  in  our  names,  if  we  are  living 
in  the  28th  year. 

Now  I  know  from  personal  experience.  For  a  lot  of  obvious  rea- 
sons I  don't  want  to  go  into  all  the  details,  because  it  would  take 
up  too  much  time,  but  writers'  faith  in  publishers  sometimes  has 
been  misplaced  for  one  reason  or  another.  Unknown  to  composers, 
including  people  like  myself,  works  have  not  been  renewed.  Of 
course,  once  a  work  enters  the  dark  public  domain  that  you  men- 
tioned before,  it  never  sees  the  light  of  copyright  protection. 

There  are  also  instances  in  which  rights  were  granted  to  publish- 
ers for  the  original  term  only,  and  when  renewal  term  arrives  28 
years  later,  the  writer  is  gone  and  no  one  has  been  alerted  to  the 
need  to  renew. 

Even  when  there  are  knowledgeable  people  in  the  picture,  the  re- 
newal clause  has  caused  problems.  ASCAFs  general  counsel,  who 
is  with  me  today,  tells  me  of  a  case  years  ago  where  the  writer  had 
died  without  a  widow  or  children.  The  person  with  renewal  rights 
was  his  executor.  The  estate  had  been  wound  up.  The  executor  was 
ready  and  wanted  to  be  discharged,  but  there  were  many  works 
still  to  be  renewed,  some  as  distant  in  time  as  28  years. 

The  solution,  necessitated  by  the  renewal  provision,  was  to  dis- 
charge the  executor  for  all  purposes  except  one:  to  renew  copy- 
rights. To  me,  it  seems  extraordinary  that  the  copyright  law  would 
prevent  an  estate  from  being  finally  distributed  and  the  executor 
discharged.  And,  if  the  executor  had  died  within  28  ye^'  s,  it  would 
have  been  necessary  to  have  another  one  appointed,  to  post  a  bond, 
and  to  go  through  a  whole  rigamarole  in  surrogate's  court. 

Mr.  Chairman,  for  reasons  we  all  know  very  well,  your  bill 
should  be  enacted  simply  to  avoid  the  inadvertent  or  negligent  loss 
of  rights  in  property  that  writers  create.  In  music,  the  vast  major- 
ity of  works  that  earn  money  are,  and  will  continue  to  be,  renewed 
by  registration.  Your  bill  will  save  an  unknown  and  unknowable 
number  of  works.  It  will  also,  in  all  probability,  avoid  a  number  of 
personal  tragedies  in  which  authors  or  their  heirs  will  suffer  loss 
of  income  because  of  a  technical  trap.  Thus,  Mr.  Chairman,  your 
bill  is  not  aimed  at  helping  the  rich  grow  richer.  Rather,  it  is  aimed 
at  protecting  the  innocent  from  unwarranted  and  unjust  and  unfair 
injury  and  loss. 

Congress  recognized  in  1976  for  all  new  works  that  the  renewal 
provision  was  a  bad  idea  whose  time  had  passed.  Your  bill  extends 
that  recognition  to  works  created  in  the  years  1963  through  1977. 
We  think  it  is  so  clearly  fair  that  the  wonder  is  why  it  was  not 
thought  of  long  ago. 

Mr.  Chairman,  ending  on  a  personal  note,  if  I  may,  I  must  say 
that  as  a  composer  I  yearn  to  be  in  the  public  ear,  but  not  in  the 
public  domain. 

[Laughter.] 
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Mr.  Gould.  Without  this  bill,  as  a  parent  it  would  be  like  losing 
custody  of  a  child  because  you  forgot  his  or  her  birthday,  which  has 
happened  to  me  a  number  of  times.  I  have  four  of  them. 

[Laughter.] 

Mr.  Gould.  Mr.  Chairman  and  subcommittee  members,  I  appre- 
ciate the  privilege  to  appear  and  testify  today.  Thank  you. 
Mr.  Sangmeister.  You're  more  than  welcome  for  that. 
[The  prepared  statement  of  Mr.  Gould  follows:] 

Prepared  Statement  of  Morton  Gould,  President,  American  Society 
of  Composers,  Authors  and  Publishers 

Mr.  Chairman  and  members  of  the  Subcommittee: 
Good  morning  and  thank  you  for  giving  me  the  opportunity  to  be 
heard  on  your  proposed  Copyright  Renewal  Bill,  H.R.  2372. 

My  name  is  Morton  Gould.     I  am  a  composer  and 

conductor . 

For  six  years  I  have  had  the  honor  of  serving  as  the 
President  of  the  world's  foremost  performing  rights  society — the 
American  Society  of  Composers,  Authors  and  Publishers  (commonly 
known  as  ASCAP) .     I  have  been  a  member  of  the  Society  since  1935 
and  a  member  of  ASCAP fs  Board  of  Directors  for  32  consecutive 
years . 

My  works  have  been  widely  performed  and  recorded  over 
the  years,  by  some  of  our  greatest  conductors — among  them  Arturo 
Toscanini,  Leopold  stokowski,  Dimitri  Mitropoulos,  and  Fritz 
Reiner.     My  better-known  symphonic  works  include:  American 
galute,  Pavanne.   from  my  Second  Svmphonette.  Latin-American 
Symphonette,   Spirituals  for  Orchestra  and  Tap  Dance  Concerto.  I 
wrote  ballet  scores  for  George  Balanchine,  Jerome  Robbins  and 
Agnes  DeMille.  I  have  also  written  music  for  two  Broadway 
musicals — Arms  and  the  Girl  and  Billion  Dollar  Baby — film  scores 
for  Delightfully  Dangerous,  windjammer,  and  Cinerama  Holiday,  and 
television  scores  for  Holocaust,   F.  Scott  Fitzgerald  in  Holly- 
wood and  CBS '  World  War  I  Documentary  series. 

In  1966,  I  received  a  Grammy  Award  for  a  classical 
album  of  Charles  Ives1  First  symphony  with  the  Chicago  Symphony 
Orchestra.     I  have  also  received  12  Grammy  nominations. 


425 


2 

In  1983,  the  American  Symphony  Orchestra  League  honored 
me  with  its  Gold  Baton  Award  and  in  1985,  I  was  presented  the 
National  Arts  Club's  Medal  of  Honor  for  Music.     In  1986,  I  was 
elected  to  the  American  Academy  and  Institute  of  Arts  and 
Letters,  and  received  the  National  Music  Council's  Golden  Eagle 
Award. 

I  appear  before  you  today  on  behalf  of  nearly  50,000 
ASCAP  members  and  hundreds  of  thousands  of  foreign  creators  and 
publishers.     The  membership  includes  the  widows,  estates  and 
heirs  of  some  of  America's  greatest  creators— Irving  Berlin, 
Leonard  Bernstein,  Aaron  Copland,  Duke  Ellington  and  George  and 
Ira  Gershwin,  to  name  just  a  few.     Todays  greatly  talented 
members  include  ASCAP  Board  members  Marilyn  Bergman,  Sammy  Cahn, 
Cy  Coleman,  Hel  David  and  Burton  Lane,  along  with  such 
songwriters  as  John  Bon  Jovi,  Neil  Diamond,  Amy  Grant-  Lionel 
Richie,  Smokey  Robinson,  Diane  Warren  and  Stevie  Wonder,  again  to 
name  only  a  few.     I  also  appear  before  you  on  behalf  of  countless 
other  songwriters  whose  names  are  not  familiar  to  you,  but  whose 
music  is  widely  performed. 

As  I  have  written  to  you,  Mr.  Chairman,  and  to  all  of 
the  members  of  the  House  and  Senate  Judiciary  Committees,  a 
number  of  important  organizations  in  addition  to  ASCAP  are  on 
record  as  supporting  your  bill.     They  include:     the  Association 
of  American  Publishers  (AAP) ;  the  Authors  League  of  America;  the 
Dramatists  Guild;  the  Motion  Picture  Association  of  America 
(MPAA) ;  the  National  Music  Publishers  Association  (NMPA) ;  and 
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three  organizations  represented  on  this  panel — Broadcast  Music 
Incorporated  (BMI) ;  SESAC;  and  the  Songwriters  Guild  of  America. 

The  International  Confederation  of  Authors1  Societies 
is  also  on  record  supporting  the  principle  of  automatic  renewal. 

Mr.  Chairman,  you  have  received  the  statements  of  Mr. 
Ralph  Oman,  The  Register  of  Copyrights,  and  Mr.  Irwin  Karp,  for 
many  years  the  learned  counsel  to  the  Authors  League.  As 
experienced  legal  scholars  familiar  with  the  intricacies  of 
Copyright  Law,  they  have  spelled  out  the  arguments  in  favor  of 
your  proposal. 

As  I  see  it,  they  really  boil  down  to  one:     your  bill 
is  needed  to  avoid  injury  to  unwary  creators  and  their 
unsuspecting  survivors  who  are  intended  and  ought  to  be  their 
beneficiaries. 

Composers  write  music  and  generally  rely  on  others  to 
look  after  compliance  with  the  Copyright  Law  to  see  to  it  that 
our  works  are  protected.     If  we  are  among  the  fortunate  few  who 
are  successful  enough  to  be  able  to  afford  to  pay  knowledgeable 
copyright  lawyers,  our  works  are  protected.     Or,  if  we  are 
knowledgeable  enough  to  have  the  Songwriters  Guild  of  America 
watch  for  renewal  dates  and  alert  us  to  the  need  to  renew,  our 
works  are  protected. 

But  many  writers  are  not  so  fortunate.     And  most  rely 
on  publishers  to  renew  for  them.     Indeed  publishers  often  require 
composers  to  grant  rights  for  both  the  original  and  the  renewal 
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terms  and  have  the  contractual  right  to  renew  in  our  names,  if  we 
are  living  in  the  28th  year. 

I  know,  but  for  obvious  reasons  cannot  disclose,  that 
writers'  faith  in  publishers  has  sometimes  been  misplaced. 
Unknown  to  composers,  works  were  not  renewed.     And,  of  course, 
once  a  work  enters  the  dark  public  domain  it  never  again  sees  the 
light  of  copyright  protection. 

There  are  also  instances  in  which  rights  were  granted 
to  publishers  for  the  original  term  only  and,  when  renewal  time 
arrives  28  years  later,  the  writer  is  gone  and  no  one  has  been 
alerted  to  the  need  to  renew. 

Even  when  there  are  knowledgeable  people  in  the  picture 
the  renewal  clause  has  caused  problems.     ASCAP's  General  Counsel, 
who  is  with  me  today,  tells  me  of  a  case  years  ago,  where  the 
writer  had  died  without  a  widow  or  child.     The  person  with 
renewal  rights  was  his  executor.    The  estate  had  been  wound  up. 
The  executor  was  ready  and  wanted  to  be  discharged.     But  there 
were  many  works  still  to  be  renewed,  some  as  distant  in  time  as 
28  years. 

The  solution — necessitated  by  the  renewal  provision — 
was  to  discharge  the  executor  for  all  purposes  except  one:  to 
renew  copyrights.    To  ne,  it  seems  extraordinary  that  the 
copyright  law  would  prevent  an  estate  from  being  finally 
distributed  and  the  executor  discharged.     And,  if  the  executor 
had  died  within  28  years,   it  would  have  been  necessary  to  have 
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another  one  appointed,  to  post  a  bond  and  to  go  through  a  whole 
rigamarole  in  Surrogated  Court. 

Mr.  Chairman,  for  reasons  we  all  know  very  well,  your 
bill  should  be  enacted  simply  to  avoid  the  inadvertent  or 
negligent  loss  of  rights  in  property  that  writers  create. 

In  music,  the  vast  majority  of  works  that  earn  money 
are  and  will  continue  to  be  renewed  by  registration.     Your  bill 
will  save  an  unknown  and  unknowable  number  of  works.     It  will 
also,  in  all  probability,  avoid  a  number  of  personal  tragedies  in 
which  authors  or  their  heirs  will  suffer  loss  of  income  because 
of  a  technical  trap. 

Thus,  Mr.  chairman,  your  bill  is  not  aimed  at  helping 
the  rich  grow  richer.     Rather,  it  is  aimed  at  protecting  the 
innocent  from  unwarranted  injury. 

Congress  recognized  in  1976  for  all  new  works  that  the 
renewal  provision  was  a  bad  idea  whose  time  had  passed.  Your 
bill  extends  that  recognition  to  works  created  in  the  years  1963 
ti.rough  1977.     We  think  it  is  so  clearly  fair  that  the  wonder  is 
vh*r  it  was  not  thought  of  long  ago. 
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Mr.  Sangmeister.  Mr.  Weiss. 

STATEMENT  OF  GEORGE  DAVID  WEISS,  PRESIDENT, 
SONGWRITERS  GUILD  OF  AMERICA 

Mr.  Weiss.  Mr.  Chairman  and  members  of  this  subcommittee, 
thank  you  for  this  opportunity  to  submit  my  statement  on  your 
proposed  copyright  renewal  bill,  H.R.  2372.  I'm  George  David 
Weiss,  president  of  the  Songwriters  Guild  of  America.  SGA,  and 
Fm  testifying  on  behalf  of  our  approximately  5,000  members. 

On  a  personal  note,  sir,  I  hope  you  will  tell  the  new  chairman 
when  he  returns  that,  as  a  long-time  resident  of  the  great  State  of 
New  Jersey,  I'm  pleased  and  honored  to  welcome  him  to  his  new 
position  as  chairman  of  this  subcommittee  before  which  I  have  ap- 
eared  so  often  in  the  past.  I'm  certainly  pleased  and  honored  to 
ave  a  member  of  my  State  here. 

Mr.  Sangmeister.  We'll  tell  him  that,  and  I'm  sure  it  will  help 
you. 

[Laughter.] 

Mr.  Weiss.  Please.  Thank  you.  That's  why  I  said  it. 
[Laughter.] 

Mr.  Sangmeister.  I  understand. 

Mr.  Weiss.  SGA,  which  celebrated  its  60th  anniversary  this  year, 
maintains  offices  in  New  York,  Los  Angeles,  and  Nashville.  For 
over  50  years,  SGA,  previously  known  as  the  American  Guild  of 
Authors  and  Composers,  AGAC,  has  steadfastly  maintained  a  re- 
newal copyright  service  for  its  members,  including  the  estates  of 
deceased  members.  It  is  the  only  songwriters'  organization  in 
America  that  maintains  a  copyright  renewal  service  to  enable  its 
members  to  secure,  on  request,  renewal  of  first-term  copyrights. 
Each  member  is  notified  at  least  12  months  in  advance  oi  a  pend- 
ing renewal. 

The  renewal  provisions  of  the  1976  act  are  a  literal  carryover 
from  the  1909  act.  The  obligation  to  renew  a  copyright  in  its  28th 
year  hns  always  seemed  somewhat  of  an  anomaly  to  me.  During 
the  lifespan  of  my  songwriting  career,  during  which  I  have  written 
such  standards  as  "What  a  Wonderful  World,"  "Can't  Help  Falling 
in  Love,"  "The  Lion  Sleeps  Tonight,"  Lullaby  of  Birdland,"  et 
cetera,  I  have  been  obliged  to  file  a  renewal  certificate  in  the  28th 
year,  failing  which  my  life  work  enters  the  public  domain,  depriv- 
ing me  of  all  income. 

What  rational  basis  could  have  existed  in  the  minds  of  those  who 
drafted  the  1909  bill  to  impose  such  a  draconian  hardship  on  me? 
If  my  act  of  creation  was  worthy  enough  to  secure  copyright,  why 
should  it  be  lost  by  my  failure,  inadvertent  or  otherwise,  to  file  a 
piece  of  paper,  which  literally  has  no  other  function  than  to  be  a 
piece  of  paper?  I  suspect  this  requirement  may  have  stemmed  from 
the  false  belief  that  hastening  the  public  domain  status  of  copy- 
righted works  serves  some  greater  good. 

Regrettably,  many  members  wait  until  the  last  moment  to  fur- 
nish us  with  instructions  to  renew.  In  several  cases  of  which  I  am 
personally  aware,  this  resulted  in  near  loss  of  copyright  because 
our  filing  was  not  made  until  the  last  week  in  December,  leaving 
at  most,  7  days  between  copyright  protection  and  the  public  do- 
main. 
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Technical  problems  can  result  in  loss  of  copyright  which  can 
arise  when  a  song  is  published  in  1963— but  not  registered  until 
1964.  Regardless  of  the  registration  date,  renewal — wnich  is  meas- 
ured from  the  publication  date — must  in  the  cited  case  be  effected 
before  December  31,  1991.  However,  records  of  the  copyright  en- 
tries of  the  U.S.  Copyright  Office  will  only  index  the  registration 
date;  hence,  a  1-year  difference  that  results  in  loss  of  copyright. 

It  is  that  copyright  entry  book  that  all  songwriters,  if  they  are 
aware  at  all,  will  refer  to  to  remind  them  when  to  renew.  So,  in 
such  a  case,  when  the  publication  date  was  in  the  prior  year,  they 
won't  realize  it.  They're  only  going  to  look  at  the  date  of  the  reg- 
istration; then  they're  too  late. 

What  is  the  rationale  for  the  renewal  of  copyright,  America  being 
the  only  country  in  the  world  that  has  such  a  requirement?  What- 
ever theory  was  propounded  in  the  1909  law  that  required  renewal 
has  literally  passed  into  history  with  the  enactment  of  the  1976  act 
and  with  U.S.  adherence  to  the  Berne  Union. 

Both  U.S.  law  and  the  Berne  Convention  are  keye<!  to  the  elimi- 
nation of  as  many  technicalities  as  possible  as  a  condition  for  se- 
curing and  maintaining  copyright.  One  may  ask.  "Who  is  the  pos- 
sible beneficiary  of  any  work  which,  because  or  oversight,  enters 
the  public  domain?"  Certainly  not  the  public.  That  is  a  time-hon- 
ored, grave  misconception,  as  evidenced  by  all  of  those  classic 
books,  records,  and  tapes  whose  contents  nave  long  entered  the 
public  domain  and  which  carry  the  same,  and  in  some  cases  great- 
er, selling  price  than  a  fully  protected  work. 

This  committee  has  time  and  again  heard  from  primary  legal 
scholars  who  have  lectured  on  the  great  common  benefit  derived  Dy 
the  public  in  works  no  longer  protected  by  copyright.  While  this, 
like  so  many  old  wives*  tales,  has  a  ring  of  plausibility,  it  is  not 
susceptible  of  scrutiny  when  subject  to  trie  light  of  day.  Consider 
the  following: 

"Phantom  of  the  Opera,"  written  in  1910,  entered  the  public  do- 
main in  the  United  States  in  1985,  and  it  is  still  one  of  the  hottest 
tickets  in  New  York  at  a  cost  of  over  $50  per  seat.  Why?  Because 
the  cost  factor  in  producing  an  intellectual  property,  be  it  a  book, 
movie,  cassette,  or  record,  is  not  in  the  copyright  royalty,  which  is 
always  the  lowest  man  on  the  totem  pole,  but  in  the  amount  paid 
for  the  services  of  the  performer,  for  the  printer,  for  the  manufac- 
turer, for  the  producer,  et  cetera. 

There  is  no  rationale  for  the  renewal  obligation.  Its  history  has 
only  produced  sorrow,  as  you  have  heard  today,  for  the  unknowing, 
without  any  concomitant  public  benefit.  Is  it  not  time  in  the  wan- 
ing years  when  copyright  must  be  renewed  on  pre-1978  works  to 
acknowledge  the  antiquity  and  anomaly  of  renewal  by  abandoning 
it  once  and  for  all? 

We  urge  speedy  enactment  of  H.R.  2372.  Thank  you  very  much 
for  this  opportunity. 

Mr.  Sangmeister.  You're  welcome. 

[The  prepared  statement  of  Mr.  Weiss  follows:] 
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Prepared  Statement  of  George  David  Weiss,  President,  Songwriters 

Guild  op  America 

Mr.   Chairman  and  members  of  the  Subcommittee: 

Thank  you  for  giving  me  the  opportunity  to  submit  this 
stat  ement   on  your  proposed  Copyright  Renewal   Bill   H  .R.  2372, 

T   am  George  David  Weiss,   President  of  the  Songwriters  Guild 
of  America   ( "SGA" ) ,   and  am  testifying  on  behalf  of  our 
approximately  5,000  members. 

SGA,  which  celebrated  its  60tb  Anniversary  this  year, 
maintains  offices  in  New  York,   Los  Angeles  and  Nashville.  For 
over  fifty  years,  SGA  (previously  known  as  the  "American  Guild  of 
Authors  and  Composers   --  AGAC)  has  steadfastly  maintained  a 
Renewal   Copyright  Service  for   its  members,    including  estates  of 
deceased  members.      It   is  the  only  songwriters  organization  in 
America  that  maintains  a  copyright   cenewal   service,    enabling  its 
members  to  secure,   on  request,   renewal  of  first-term  copyrights. 
Each  member   is  notified  at   least   twelve  months  in  advance  of  a 
pending  renewal. 

The  renewal   provisions  of  the  1976  Act  are  a  literal  carry- 
over  from  the  1909  Act.     The  ohligation  to  renew  a  copyright  in 
its  ?Rt  h  year,  has  always  been  somewhat  of   an  anoma 1 y  to  me . 
During  the  life-span  of  my  songwriting  career  (during  which  I  have 
written  such  favorites  as  "WHAT  A  WONDERFUL  WORLD" ,   "CAN'T  HELP 
FALLING   IN  LOVE",    "L  TON   SLEEPS  TONIGHT"  AND  "LULLABYE  OF 

RTRDLAND",   I  have  been  obliged  to  file  a  renewal   certificate  in 
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the  28th  year  failing  which  my   life-work  enters  the  public  domain 

depriving  me  of  all  income.     What  rationale  basis  could  have 
existed  in  the  minds  of  those  who  drafted  the  1909  bill   to  impose 
such  a  draconian  hardship  on  me?     If  my  act  of  creation  was  worthy 
enough  to  secure  copyright,   why  should  it  be   lost  by  my  failure  to 
file  a  piece  of  paper,   which  literally  has  no  other  function.  I 
suspect  this  requirement  may  have  stemmed  from  the  false  belief 
that  hastening  the  public  domain  status  of  copyrighted  works  skives 
some  greater  good! 

However,   once  SGR  realized  the  dire  implications  of  failure 
to  renew,    it  structured  a  renewal  service  for  its  members.  In 
existence  for  over  fifty  years,    the  Service  is   run  at  below  cost  to 
its  members,   because  of  its  tremendous   importance.      It  should  be 
looked  upon  as  a  dike  stemming  t he  rising  tide  of  the  public 
doma  in . 

Regrettably,  my  members  wait  until   the  last  moment   to  furnish 
us  with  instructions  to  renew.      In  several   cases  of  which  I  am 
personally  aware,    this  resulted  in  near-loss  of  copyright  because 
out   filing  was  not  made  until   the  last  week  in  December    --  leaving 
at  most  seven  days  between  copyright  protection  and  the  public 
domain.     Technical   problems  can  result   in   loss  of  copyright,  which 
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can  ans«-  when  a  song  is  published  in  19G3  but  not  registered 
until   1964.     Regardless  of   the  registration  date,   renewal  which 
is  measured  from  the  publication  date,  must   in  the  cited  case  be 
effected  before  December   31,    1098.     However,    records  of  the 
Copyiight  Entries  of  the  United  States  Copyright  Office  will  onl; 
index  the  Registration  Date   --  hence  a  one-year  difference  that 
could  result   in  loss  of  copyright. 


While  SGA  takes  pride  m  never  having  lost  a  copyright,  we 
are  aware  of  many  books   --  some  of  major  historic  significance  -- 
which  have  not    faired  as  well.      Such  a   fate  immediately  cuts  off 
vital   revenue  to  creators  whose  entire   lives  may  depend  on  ✓a 
handful   of  copyrights  as  their  sole  means  of  support. 

What  is  the  rational   for  the  renewal   of  copyright 
America  being  the  only  country  in   the  world  that  has  such  a 
i equi rement ?     Whatever  theory  was  propounded  in  the  1909  law  that 
tequired  renewal,    it  has  literally  passed  into  history  with  the 
enactment  of   the  1976  Act   and  with  U.S.   adherence  to  the  Berne 
Union.     Both  U.S.    law  and  The  Berne  Convnetion  are  keyed   to  the 
elimination  of  as  many  technicalities  as  possible  *s  a  condition 
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for  securing  and  maintaining  copyright.     This  distinguished 
rommi  1 1  ee  was  so  ins t  rumen t  a  1   in  ef  f ect  ing  the  197  6  Act ,   hel  ped 
eliminate  the  following  technical    requirements  which  had  negative 
aspects  on  maintaining  copyright: 

(i)  The  obligation  to  carry  notice  of  copyright  on  each  copy 
of  a  puhl ished  work  in  certain  defined  locations. 

(ii)  The  requirement   that   a  work  first  published  in  the 
English  language  must  be  wholly  manufactured  in  America. 

(    n)  That  the  splintering  of  certain  rights  which  emanate 
from  a  copyright  might  cause  it   to  fall   into  the  public  domain. 

(iv)  That  the  only  way  to  be  invested  with  copyright  is  to 
publish  copies  of  a  Work  with  a  prescribed  form  of  notice. 

(v)  That  an  incorrect  year  date  in  the  copyright  notice  may 
be  fatal    to  its  protection. 

(vi)  The  meaningful   explanation  of  the  definition  of 
"publication"  as  a  means  to  securing  public  registration  of  a 
copyrighted  work;   and  above  all 

(vii.)     The  recognition  that    regardless  of  technical  details, 
copyright  vests   in  the  creator  on  the  date  of   its  creation. 

Ry  recognizing  copyright  as  an  act  of  creation,  Congress 
invested  authors  with  the  power  to  preserve  their  copyright  -- 
no  longer  reliant  on  third-party  actions  to  invest   them  with 
prot  ect  ion . 
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Why?     Recause  the  cost  factor  in  producing  any  intellectual 
property  --  be  it  a  book,  movie,   cassette  or  record         is  not  in 
the  copyright  royalty,  but  in  the  amount  paid  for  the  genius  of 
the  creator  or  for  the  services  of  the  performer,  printer  and 
manufacturer . 

The  nnly  beneficiaries  of  a  copyright  prematurely  entering 
into  the  public  domain  are  those  who  carve  out  a  market  for  that 
work,  commanding  competitive  prices  with  no  benefit  to  the  public. 
Ana  indeed  there  are  people  who  have  contributed  nothing  to  the 
creation  or  esteem  of  a  literary,  musical  or  audio-visual  work  and 
who  through  research  stand  ready  to  advantage  only  themselves  by 
their  knowledge  that  a  work  is  about  to  enter  the  public  domain. 

There  is  no  rationale  for  the  renewal  obligation  its 
history  has  only  produced  sorrow  for  the  unknowing  without  any 
concomitant  public  benefit.     Is  it  not  time,  during  the  waning 
years  when  copyright  must  be  renewed  on  pre-1978  works,  to 
acknowledge  the  antiquity  and  anomaly  of  renewal  by  abandoning  it 
onrt*  and  for  all? 

We  urge  speedy  enactment  of  H.R.  2372. 
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Ancl  one  may  ask:     Who  is  the  possible  beneficiary  of  any  wofk 
which,  because  of  oversight,   enters  the  public  domain?     Not  the 
public!     That  is  a  time-honored  gross  misconception,  as  evidenced 
by  all   of  those  classic  books,   records  and  tapes,  whose  contents 
have  long  entered  the  public  domain  and  which  carry  the  same,  and 
in  som»»  cases  a  greater,  selling  price  then  a  fully-protected 
work.     This  committee  has  time  and  again  heard  from  primary  legal 
scholars  who  have  lectured  on  the  great  common  benefit  derived  by 
the  public  from  works  no  longer  protected  by  copyright.  While 
this,   like  so  many  old  wives'   tales  has  a  ring  of  plausibility,  it 
is  not  susceptible  of  scrutiny  when  subject  to  the  light  of  day. 
Consider  the  following: 

(a)  The  oldest  and  most  successful  book  is  The  Bible  sold 
in  expensive  cloth  and  deluxe  editions         and  clearly  in  the  public 
domain.     The  retail   price  can  range  from  hundreds  of  dollars  to 
$2.00. 

(b)  "Phantom  of  the  Opera,"  written  in  1910,  entered  the 
public  domain  in  the  United  States  in  1985,  and  is  still  one  of 
the  hottest   tickets  in  New  York  at  a  cost  of  over  $50.00  per  seat. 

(c)  All   of  the  paintings  of  Van  Gogh,  Rembrandt,  Renoir  and 
VanDyke  --  which,   if  available  for  sale,  command  millions  of 
dollars. 
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Mr.  Sangmeister.  Mr.  Candilora. 

STATEMENT  OF  VINCENT  CANDILORA,  PRESIDENT  AND  CHIEF 
EXECUTIVE  OFFICER,  SESAC,  INC.,  NASHVILLE,  TN 

Mr.  Candilora.  Good  morning.  My  name  is  Vincent  Candilora. 
I'm  president  and  chief  executive  officer  of  SESAC,  Inc.  On  behalf 
of  SESAC,  Inc.,  and  the  2,500  writers  and  publishers  that  we  rep- 
resent, I  wish  to  express  our  appreciation  to  Chairman  Hughes  and 
to  the  members  of  the  subcommittee  for  the  opportunity  to  present 
this  statement  in  support  of  H.R.  2372. 

SESAC  was  founded  in  1930  by  Paul  Heinecke.  Paul  Heinecke's 
many  accomplishments  are  detailed  in  the  Congressional  Record  of 
January  14,  1965.  In  its  early  years,  SESAC  was  known  as  the  So- 
ciety of  European  Stage  Authors  and  Composers.  That  connotation 
was  discontinued  over  50  years  ago  as  the  SESAC  repertoire  be- 
came overwhelmingly  Americanized. 

SESAC  became  and  is  a  well-known  trade  name  in  the  music  in- 
dustry. SESAC  continues  to  fulfill  Mr.  Heinecke's  mission  more 
than  half  a  century  later  by  finding,  developing,  and  protecting  the 
rights  of  creative  talent  out  of  the  mainstream  of  contemporary 
music  capitals.  Today  SESAC  represents  some  2,500  writers  and 
publishers  and  160,000  musical  compositions. 

Rather  than  to  repeat  the  words  of  my  colleagues,  particularly 
the  words  of  Mrs.  Byrd,  I  feel  that  that  really  exemplifies  exactly 
what  the  injustice  is  if  the  current  law  is  not  amended.  Therefore, 
I  would  simply  like  to  say  that  SESAC,  on  behalf  of  our  writers 
and  publishers,  strongly  supports  H.R.  2372.  Thank  you  for  this  op- 
portunity. 

Mr.  Sangmeister.  You're  welcome. 

[The  prepared  statement  of  Mr.  Candilora  follows:] 
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Prepared  Statement  of  Vincent  Candilora,  President  and  Chief 
Executive  Officer,  SESAC,  Inc. 

SESAC  Inc.  hereby  expresses  its  appreciation  to 
Representative  William  J.  Hughes,  chairman,  and  to  all  the 
members  of  the  Subcommittee  on  Intellectual  property  and 
Judicial  Administration  of  the  Committee  On  The  Judiciary  of 
the  United  States  House  of  Representatives  for  the 
opportunity  to  submit  this  statement  in  support  of  H.R.  2372 
which  would  amend  Title  17  of  the  U.S.  Code. 

1 

SESAC  BACKGROUND 
SESAC  was  founded  in  1930  by  Paul  Heinecke,  a  German 
immigrant  and  American  citizen  possessed  with  both  a  love  of 
music  and  keen  business  acumen.  In  his  twenties,  Mr. 
Heinecke  had  been  the  American  Manager  of  Breitkopf  and 
Hartel,  the  largest  European  publisher  of  music  in  the  world. 
A  man  of  vision,  he  accomplished  his  goal  of  licensing 
European  and  American  music  domestically  on  the  basis  that 
music  is  the  common  denominator  in  attaining  improved 
international  understanding.  He  paved  the  way  for  American 
performances  of  "Sibelius'  Finlandia"  and  "Valse  Triste," 
"Ponce's  Estrellita"  and  "Provost's  Intermezzo"  as  well  as 
the  music  of  modern  composers  such  as  Arnold  Schoenberg  and 
Frederick  Delius.  He  formed  SESAC  to  represent  the 
unrepresented  composer  and  author.  In  its  early  years,  SESAC 
Was  known  as  ths  Society  of  European  stage  Authors  and 
Composers  -  that  connotation  was  discontinued  over  50  years 
ago     as       the     SESAC     repertory     became  overwhelmingly 
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Americanited.  6ESAC  b«ctM  and  is  a  vail  known  trada  nana  in 
tha  music  industry.  6ESAC  continuas  to  fulfill  Mr, 
Heinecke'e  mission  more  than  a  half-cantury  latar  by  finding, 
developing  and  protecting  tha  rights  of  craativa  talant  out 
of  tha  mainstream  of  contemporary  Music  capitals.  Today 
SESAC  raprasant  soma  2,500  writers  and  publishers  and 
160,000  musical  compositions. 

Tha  many  accomplishments  of  Paul  Heinecke  ara  datailad 
in  tha  Congressional  Record  at  January  14,  1965. 

IX 

HR  2372  PREVENTS  UNKNOWING  AMD  UNJUST 
FORFEITURES  OP  COPYRIGHTS 

H.R.  2372,  introducad  by  Chairman  Hughes  and  Congressman 
Moorhaad,  would  amend  tha  Copyright  Act,  Titla  17,  U.S.  Coda, 
to  provida  for  automatic  ranawal  of  copyrights.  Tha  bill 
protects  tha  expectancy  interests  of  copyright  renewal 
holdars  while  prevanting  the  inadvertent  or  unknowing 
forfaiture  by  unsophisticated  or  negligant  copyright  holders. 
Currently ,  the  Copyright  Act  requires  thac  authors,  heirs  or 
represantatives  comply  with  technical  renewal  registration 
requirements  in  order  to  obtain  the  additional  47  years  of 
copyright  protection  granted  in  the  Act.  Under  this 
provision,  which  is  out  of  line  with  the  laws  of  other 
nations,  potential    claimants    must    first    determine    who  is 
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entitled  to  cleim  the  copyright  and  only  than  Bay  tha  ranaval 
tarn  ba  cleimed.  Next,  tha  claim  must  be  filad  within  a 
cartain  time  period  rsgardless  of  illness,  disability  or 
other  legitimate  reasons  thet  Bay  prevent  filing  and  result 
in  copyright  forfeiture. 

In  many  cases  the  renewal  claimant  say  be  assumed  to  be 
a  corporation  or  other  business,  but  in  nany  more  caeee  the 
claimant  Bay  be  a  child,  grandchild,  surviving  spouss  or 
other  heir  to  an  author.  While  these  potential  claimants  are 
often  dependent  upon  the  income  generated  by  the  copyrights, 
they  are  also  often  unaware  of  their  reeponeibilities  under 
the  copyright  law.  This  lacX  of  knowledge  ie  also  prevalent 
among  authors  themselves.  6ESAC  works  with  songwriters  on  a 
daily  basis  and  its  staffere  are  frequently  confronted  with 
both  aspiring  and  successful  eongwriters  who  are  woefully 
uneduceted  about  copyright  law.  Their  interests  lie  in 
creating  their  works  rather  than  in  looking  after  their 
business  interests. 

Songwriters  generally  assign  their  copyrights  and 
renewal  righte  to  mueic  publiehers  who  then  have  the  duty  to 
regieter  the  worke  for  renewal.  If  those  publishers  are 
small  businesses,  many  years  later  the  owners  or  hairs  Bay 
no  longer  be  interested  in  the  business  or  Bay  not  understand 
copyright  formalities.  Thus,  while  the  songwriter  Bust  rsly 
on    his    publisher    to    take    cars    of  registration  and  other 
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business  natters,  the  publisher  may  fail  to  do  so  resulting 
In  the  forfeiture  of  not  just  the  publisher's  right*  but  also 
thm  writer '••  These  lapses  have  occurred  even  at  major 
corporations  and  such  valuable  works  as  the  films  "It's  A 
Wonderful  Life,"  "Meet  John  Dos"  and  songs  such  as  the  SESAC- 
represented  Bill  Haley  fi  The  Comets  hit  "Rock  The  Joint"  by 
Crafton  and  Keen  have  fallen  into  the  public  domain. 

An  additional  fourteen  years  remains  before  the  laat 
renewal  copyright  registration  is  due.  As  time  goes  by  and 
as  fewer  and  fewer  copyrights  remain  to  be  renewed  it  Is 
likely  that  the  instances  of  inadvertent  failure  to  renew 
will  increaae. 

The  proposed  legislation,  "The  Copyright  Renewal  Act  of 
1991",  would  eliminate  these  injustices  by  providing  for 
renewal  of  copyright  without  the  technical  registration 
requirements.  Ho  longer  would  it  be  necessary  to  determine 
exactly  who  is  the  appropriate  renewal  claimant  and  when 
registration  must  be  made,  nor  would  it  be  necessary  to  file 
the  renewal  claim. 

Ill 

H.R.   2372  PROVIDES  INCENTIVES  FOB  RRGTSTRATTQIf . 
HOT  DOES  HOT  ADVERSELY  AFFECT  RENEWAL  CLAIMANTS  BIGHTS 

Under    the      legislation,    although     renewal    would  be 
automatic,    certain    benefits    would    accrue    to  those  who  do 
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regieter  rwvtvali.  Firet,  renewal  registration  would 
continue  the  preeumption  of  prima  facia  copyright  validity. 
Second,  if  tha  undarlying  worJc  la  not  ragiatarad  for  ranaval, 
darivativa  worka  could  continua  to  ba  uaad  without 
authorisation  from  tha  copyright  ownar  of  tha  undarlying 
works. 

Tha  Act  will  not  advaraaly  affect  tha  ranawal  intereate 
of  publiehere,  haira  or  othera  who  hava  an  interaat  in  tha 
ranaval  term.  Since  the  term  of  copyright  will  atill  be 
divided  into  two  periods,  authore,  publ inhere,  heire  and 
othera  can  atill  bargain  for  renewal  righta  and  exiating 
contracta  granting  renewal  righta  will  not  be  affected. 

Finally,  H.R.  2372  will  not  retroactively  grant 
protection  to  worJca  that  have  already  fallen  into  the  public 
domain  becauae  of  failure  to  regiater  for  renewal. 

12 

Aside  from  the  benefita  to  the  individual  creatora  of 
copyrighted  worJca  and  their  heira  and  aeelgne,  the  Act 
benefita  the  United  States  generally.  The  Act  will  bring  the 
U.S.  copyright  law  cloaer  to  the  Berne  Convention  viaion  of 
eliminating  formalitiea.  It  may  help  U.S.  trade  negotiatora 
and  even  provide  greater  or  longer  protection  for  U.S.  wor)ce 
abroad  aince    it    eliminatea    a    technical    requirement  which 
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advaraaly  affacta  many  foraign  publisher*  and  copyright 
owner*. 

6ESAC ,  Inc.  aupporta  H.R.  2372  and  urgaa  tha 
Subcommittae  to  racoaaend  lta  anactaant  Into  lav. 
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Mr.  Sangmeister.  Mr.  Karp. 

STATEMENT  OF  IRWIN  KARP,  COUNSEL,  COMMITTEE  FOR 
LITERARY  PROPERTY  STUDIES,  RYE  BROOK,  NY 

Mr.  Karp.  I  want  to  thank  the  subcommittee  for  giving  us  this 
opportunity  to  speak  to  the  bill. 

I  might  start  by  pointing  out  that  the  members  of  our  group,  an 
informal  group  which  prepared  the  initial  draft  of  this  legislation, 
were  in  large  part  very  intimately  involved  in  the  1976  revision  of 
the  Copyright  Act.  Barbara  Ringer,  former  Register  of  Copyrights, 
was  one  of  the  principal  draftsmen  of  the  current  law.  Father 
Drinan  was  very  much  involved  in  the  revision  process  as  a  mem- 
ber of  your  subcommittee.  John  Hersey  and  Dean  Robert 
Wedgeworth  testified  frequently  before  your  subcommittee,  Mr. 
Hersey  as  president  of  the  Authors  League  and  Dean  Wedgeworth 
as  the  then -executive  director  of  the  American  Library  Association. 
Both  of  them  served  for  several  years  as  members  of  CONTU,  a 
committee  established  by  the  subcommittee  and  your  counterpart 
in  the  Senate  to  study  the  new  technological  uses  of  copyright. 

I  was  involved  as  attorney  for  the  Authors  League,  and  other 
members  of  the  group,  such  as  Harriet  Pilpel,  who  recently  passed 
away,  and  Professor  Kernochan,  have  been  experts  in  copyright  law 
for  many  years,  Professor  Kernochan  teaches  it  at  Columbia  Law 
School. 

All  of  us  felt  that  there  was  a  way  to  deal  with  the  only  reason 
why  the  Congress  had  decided  in  1976  to  retain  the  two-term  re- 
newal system  for  works  created  before  1978.  At  that  point,  as  the 
chairman  pointed  out,  and  as  Mr.  Moorhead  pointed  out  in  his 
statement  Congress  had  concluded  that  the  renewal  system  was 
not  workable:  It  was  highly  technical,  and  many  forfeitures  of  copy- 
right are  due  to  its  technicalities,  and  it  caused  an  unjust  and  in- 
advertent loss  of  copyright  for  many  authors  and  their  families. 

The  only  reason  Congress  retained  the  two-term  system  for  exist- 
ing copyrights  was  because  it  was  concerned  that  by  establishing 
a  long  single  term,  contractual  rights  in  prospective  renewal  copy- 
rights might  be  impaired.  In  other  words,  someone  who  had  bar- 
gained with  the  widow  and  children  of  an  author  to  acquire  the 
rights,  should  they  succeed  to  the  renewal  copyright  because  of  the 
authors  prior  death,  might  be  divested  of  that  contractual  right  if 
Congress  simply  added  47  years  to  the  first  term  of  copyright,  cre- 
ating a  single  term  of  75  years  without  the  requirement  of  renewal. 
It  was  solely  for  that  reason  that  Congress  decided  to  retain  the 
two-term  system  for  these  pre-1978  works. 

The  solution  that  we  proposed,  which  is  embodied  in  the  bill,  is 
to  retain  the  renewal  system  with  all  of  its  consequences  and  with- 
out changing  it,  but  avoid  forfeitures  of  copyright  by  making  re- 
newal automatic  if  the  author  or  other  renewal  claimant  didn't 
choose  to  register  or  forgot  to  register,  which  is  more  often  the 
case,  during  the  final  year  of  the  first  term. 

Having  said  that,  I  might  also  point  out  another  reason  why  the 
renewal  system  was  antiquated,  in  addition  to  being  contrary  to 
the  basic  philosophy  embodied  in  the  1976  act  that  authors  should 
be  guaranteed  copyright  protection  for  a  given  term,  rather  than 
risk  losing  it  midway,  or  now  even  less  than  midway,  through  the 
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full  term.  That  reason  that  the  main  purpose  of  the  renewal  clause 
had  largely  been  frustrated  by  a  decision  of  the  Supreme  Court. 
The  renewal  clause,  according  to  the  1909  House  report,  was  re- 
tained not  to  create  a  trap  through  which  works  would  prematurely 
fall  into  the  public  domain,  but  to  protect  authors  against  the  com- 
pulsion to  assign  their  copyrights  in  perpetuity  and  thus  to  lose 
benefits  that  might  accrue  from  a  work  whose  value  couldn't  be  de- 
termined at  the  time  the  contract  was  made,  at  the  v<  ry  beginning 
of  the  term;  and  to  assure  that  they  would  be  able  to  benefit  if  the 
work  later  became  valuable,  as  is  so  often  the  case. 

That's  why  Congress  in  1909  said  it  would  keep  the  two-term 
system,  intending  that  at  the  end  of  the  first  term  the  renewal 
would  vest  as  a  new  property  unencumbered  by  any  grant  that  the 
author  had  made  during  the  first  term.  From  the  author's  point  of 
view,  that  was  a  worthy  provision.  I  don't  think  it  anticipated  the 
huge  losses  of  copyright  that  resulted,  but  it  was  frustrated  by  the 
decision  in  Fisher  v.  Witmark,  which  said  that  if  the  author  lived 
to  the  renewal  year,  he  was  bound  by  the  earlier  grant  of  the  re- 
newal assignment,  and  the  only  way  he  could  escape  it  was  to  die 
before  the  renewal  year. 

As  a  result,  many  authors  were  deprived  of  that  benefit,  so  that 
the  clause  became  less  of  a  bargain  for  authors,  especially  when 
balanced  against  the  huge  loss  of  copyright  through  inadvertence, 
technicalities,  and  so  forth.  There  are  many  reasons  why  authors 
and  others  lose  copyright  through  the  renewal  clause.  I  will  not  go 
into  detail.  I  might  mention  one:  Simply  not  knowing  about  the 
clause  or  forgetting  about  it — and  forgetfulness  is  a  phenomenon 
that  afflicts  not  only  individual  authors,  but  even  large  companies 
like  motion  picture  companies.  One  of  the  more  heavily  docu- 
mented areas  of  copyright  forfeiture  involves  motion  pictures.  That 
was  not  our  major  concern.  Our  group  was  primarily  concerned 
with  the  individual  author,  composer,  poet,  and  so  forth,  and  their 
heirs. 

But,  in  addition  to  forgetfulness,  the  clause  creates  very  difficult 
technical  requirements  that  are  not  easy  even  for  attorneys  to  com- 
prehend. The  most  litigated  provisions  of  the  Copyright  Act  over 
the  last  70  or  80  years  have  been  both  renewal  and  initial  registra- 
tion, and  notice  of  copyright.  Each  of  these  formalities  has  cost  au- 
thors copyright  protection.  Because  of  that  risk,  the  Berne  Conven- 
tion provides  that  copyright  would  be  enjoyed  without  any  formali- 
ties— no  registration,  no  renewal,  no  copyright  notice. 

Our  law,  beginning  in  1976,  has  moved  in  that  direction,  moved 
very  rapidly  and  with  broad  strides.  In  the  1976  act  Congress  pro- 
vided that  registration  was  no  longer  mandatory.  Indeed,  it  wasn't 
mandatory  under  the  prior  1909  act.  The  only  time  that  an  author 
could  be  compelled  to  register  an  original  copyright,  a  copyright  in 
the  original  term,  was  if  the  Register  made  a  demand  on  the  au- 
thor for  the  deposit  of  two  copies  of  the  work,  a  demand  that  was 
seldom  made. 

Under  the  present  law,  registration  was  not  required  as  a  condi- 
tion of  copyright  protection,  as  section  408  actually  specified.  The 
only  time  that  registration  had  to  be  made  was  if  the  author  erro- 
neously omitted  a  copyright  notice  or  made  an  error  in  the  notice. 
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Artoft1988eqUirement        eliminated  hy  the  Berne  Implementing 
So,  we  have  now  reached  the  point  under  our  law  where  authors 
of  works  created  after  1978  are  assured  the  full  term  of  copyright 
without  any  possibility  that  they  would  fall  victim  to  any  of  thlse 
formalities l  The  present  bill  actually  closes  the  one  last  loopE 
through  which  copyrights  do  slip  quite  regularly  into  the  public  do- 
1978  worksreqUlrement     mandatory  renewal  of  copyrights  in  pre- 
Congress  actually  addressed  the  public  policy  questions  that  the 
A"  ■        in  -hlS  opening  statement.  It  saw  no  conflict 
with  the  public  interest  m  substituting  a  long  single  term  for  a  re- 
?q™    sys.te.m-  ^ere  had  been  witnesses  testifying  during  the 
;;lH.SfreV1S10^  pr0CeSS  m  fj^or  of  retaining  the  renewal  system  in 
?^°V  If  means. of  forfeiting  copyright  protection  and  "en- 
riching5 the  public  domain  Your  committee's  1976  report  rejected 
that  argument  and  said  that  the  benefits  of  a  long  single  term 

ft  a^°TS  and  ^he  pubJic'  o^tweigbed  whatever  benefit  might 
come  from  losing  works  to  the  public  domain  prematurely 

tJ1fimiiarly'^°n?reSS  saw  1°  conflict  with  the  Public  interest  or 
the  constitutional  purpose  of  copyright  when  in  1976  it  increased 
the  renewal  term  of  all  pre- 1978  works  by  19  years.  This  was  an 

^USfcf  tn"S,0n;  0n.1^idn't  aDDly  for  Congress  gave  it  auto- 
matically to  all  works  still  in  their  original  or  renewal  term  of  copy- 

wlvf  e?te"lon  has  kept  hundreds  of  thousands  of  copyright 
works  out  of  the  public  domain  for  two  decades  beyond  the  point 
when  the  protection  would  have  expired  under  the  old  58-year  two- 
term  system  There  is  no  evidence,  and  no  one  has  really  come  for- 
ward to  say,  that  the  public  has  suffered  because  of  that 
nntln  iQ<SeiSS/0m^d.°tUt  an£aS  your  committee's  report  pointed 

nnhl£  S,-nrdl£an1^  lhe  Pubhc  payS  as  much  for  a  work  in  the 
Public  domain  when  it  buys  a  copy  of  a  book  or  a  recording  of  a 

song  as  u  does  for  a  copyrighted  work,  and  that  throwing  works 
S?«  wPS^  1C  domam.very  often  simply  enriches  the  p.  jpfietor  of 
£ K1Sh  Kg  enterP"se  or  the  record  company  at  the  expense  of 
the  author,  because  he  doesn't  pay  those  few  cents  in  royalties  that 
the  author  would  otherwise  get. 

Indeed,  Congress,  even  before  1976,  had  in  a  series  of  bills  ex- 
tended existing  copyrights  simply  to  keep  them  alive  so  they  could 

fK-n  b.en/ltS  0fJ*e  Pr,esent  law-  1  think  that  the  purpose  of 
the  bill  satisfies  and  complies  with  that  decision,  basic  decision 

rt£?  J&Ae-C0SPre?S.i,n  1976>  and  ifc  simply  assures  authors  that 
tefcr  enJ°y  the  f^'l  term  of  protection  for  the  renewal  period, 
which  Congress  provided  for  them  in  the  1976  act 

I  thank  you  very  much  for  this  opportunity  to  testify. 

Mr.  Hughes  [presiding].  Thank  you  very  much,  Mr.  Karp. 

U  he  prepared  statement  of  Mr.  Karp  follows  ] 
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STATEMENT  OP  IRWIN  KARP,  ON  BEHALF  OF 
THE  COMMITTEE  FOR  LITERARY  PROPERTY  STUDIES 
On  H.R.  2372  (Title  II) 

BEFORE  THE  SUBCOMMITTEE  ON  INTELLECTUAL 
PROPERTY  AND  JUDICIAL  ADMINISTRATION 
HOUSE  COMMITTEE  ON  THE  JUDICIARY 
June  20,  1991 


Mr.  Chairman,  my  name  is  Irwin  Karp,  and  I  appear  on  behalf  of  the 
Committee  for  Literary  Property  Studies  ("CLPS").  I  appreciate  this  oppor- 
tunity to  testify  in  support  of  the  copyright  renewal  provisions  of  H.R. 
2372  (Title  II).    CLPS  is  an  informal  group  of  authors,  academicians, 
literary  agents  and  attorneys  concerned  with  the  protection  of  authors' 
rights.  [Georges  Borchardt,  Robert  F.  Drinan,  Frank  D.  Gilroy,  Henry  F. 
Graff,  John  Hersey,  Justin  Kaplan,  Irwin  Karp,  John  M.  Kernochan,  Perry  H. 
Knowlton,  Barbara  Ringer,  and  Robert  Wedgeworth J 

H.R.  2372  would  amend  Section  304(a)  of  the  Copyright  Act  to  provide 
for  the  automatic  renewal  of  copyrights  secured  from  1963  to  1977,  and  to 
make  registration  of  renewal  applications  voluntary  rather  than  mandatory. 
In  November,  1989,  our  group  proposed  this  revision  In  a  memorandum  and 
draft  bill  we  submitted  to  then  Chairman  Kastenmeier,  Chairman  Df-Concini, 
and  the  Register  of  Copyrights. 

The  Purpose  and  Effect  of  Automatic  Renewal 

The  purpose  of  the  amendment  is  to  protect  authors  and  their  families 
against  forfeiture  of  copyrights  upon  failure  to  comply  with  the  mandatory 
renewal  requirements  of  Section  304(a).    Prevention  of  such  forfeitures  was 
one  of  the  reasons  that  Congress,  in  the  1976  Copyright  Revision  Act, 
established  a  single  life-plus  50  year  copyright  term  in  place  of  the  two- 
term  renewal  system  which  governed  the  duration  of  pre-1978  copyrights. 
The  Judiciary  Committee  noted  that  the  renewal  system  was  burdensome, 
unclear  and  highly  technical  —  and  «[l]n  a  number  of  cases  it  is  the  cause 
of  inadvertent  and  unjust  loss  of  copyright. [H.R.  Rep.  94-1476,  94th 
Cong.  2d.  Sess.  134  (1976)] 

Congress,  however,  retained  the  mandatory  renewal  requirement  for 
pre-1978  copyrights  still  in  their  first  term  on  January  1,  1978  --rather 
than  extend  the  term  to  75  year  a.    As  the  House  Report  explains,  this  was 
done  solely  to  avoid  impairing  contingent  rights  (in  future  renewal  copy- 
rights) acquired  under  existing  contracts  with  authors  and  other  possible 
renewal  claimants,    [p.  139] 

The  provisions  of  H.R.  2372  would  prevent  forfeitures  of  copyrights 
secured  between  1963  and  1977,  witnout  impairing  any  those  contingent 
rights.  If  no  application  for  renewal  is  filed  within  one  year  before  the 
original  term  expired,  the  renewal  te'Ti  would  automatically  vest  (on  its 
first  day)  in  the  statutory  claimant  entitled  to  it  on  the  last  day  of  the 
first  term.  Automatic  renewal  would  have  the  same  consequences  that  manda- 
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tory  renewal  has  under  the  present  law. 

Automatic  renewal  thus  eliminates  the  sole  concern  which  nromnted 
Congress  to  retain  the  mandatory  renewal  requirement  for  wpyrign^sUll 

in  the  same  persons  entitled  to  secure  it  under  the  preselection?  tod 
ef?ect^nPnrL-63  J"?  a"t0aatic  "newa!  <*  -  '"Plight  would  have ^he  same 
,„5®°t  °n  Prior  pants  of  renewal-term  rights  as  did  mandatory  renewal 
under  the  present  section.    Consequent^,  contingent  rlgrts  under  ?™se 
prior  grants  would  not  be  impaired,  and  the  Suprfme  Court-.  irterptetaUon 

^  an«°ded  renewal  section  provides  for  voluntary  renewal  registra- 
tions ^d6?h1ir  f 68  iDCentivea  for  registration.  TheL  and  othe^provL 
sions,  and  their  consequences,  have  been  described  and  analyzed  in  the 

he  ^s^iefLT11  8Ubmitted  *  th6  Re«i3?-  ^P^igWs  when 

ne  testified  before  the  Subcommittee  on  June  6th. 

Copyright  Forfeiture  Under  the  Renewal  Syntea 

These  are  some  of  the  reasons  why  the  present  mandatory  renewal 
requirement  onuses  "inadvertent  and  unjust  loss  of  copyright^ 

and  ali'ihe  m  UnaVare  of  the  renewal  requirement; 

e^amSe        r    ..^^  68x17  °f  °""™-  EugsneO'Neill, 

falnS  S  «if °rfeit0?  «>e  copyrights  in  several  of  his  earlier  plays  by 
tailing  to  file  renewal  applications.  ^  ' 

^  ■"  ,  W*dows»  widowers  and  children  of  deceased  authors,  imorant  of 
the  renewal  clause,  fail  to  exercise  their  renewal  rights?         lgnorailt  of 

less  f;;nlBr°^twrth°r8  °nft6n  1086  °-S-  «WrtS*t-  »ine«  they  are  even 
copyr^ghl'r^e™!    ^  *****  COp^  la*8  d°  require 

...      Authors,  particularly  those  who  create  dozens  or  hundreds  of 

Zllk  ^£2*  ft*  V"""  °F  ratait  »P^~tlOB.  Jter^e  renewal 
to  \72i  requiree  careful  record-keeping  and  monitoring 

to  file  a  timely  renewal  registration  28  years  after  each  copyright  was 
?heCTen;J^  Mth?"  *>  Qot  k-P  ««*  -cords.    When  •athSfSf 
^aimant       ^  theil"  flUrvivin«  3P°"aeo  and  children,  or  other  successor 
claimants,  are  at  an  even  greater  disadvantage. 

Au^ho"  oft<*  re^y  on  literary  agents  or  publishers  to  renew 
copyrights,  and  they  can  make  the  same  mistakes.    When  authors  change 
™6n  J  S  £ubli8herfl'  or  when  Publishers  are  acquired  by  larger  firms,  or 
go  out  of  business,  renewal  applications  may  be  overlooked. 
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The  "unclear  and  highly  technical  requirements"  of  the  ran oval  clause 
also  cause  forfeitures  of  copyright. 

...  Failure  to  designate  the  proper  renewal  claimant  in  the  appli- 
cation, filing  of  the  for*  by  an  unauthorized  person,  and  other  errors  may 
Invalidate  renewal  applications. 

...     Novels,  poetry,  and  other  works  first  published  in  periodicals 
and  later  in  book  fori  are  thrown  into  the  public  domain  vhen  the  author 
only  files  a  renewal  application  covering  the  later  publication,  and  fails 
to  file  one  for  the  copyright  secured  by  the  initial  publication. 

...      Similarly ,  authors  have  forfeited  copyrights  in  plays  and 
other  works  initially  registered  in  unpublished  form  and  subsequently 
published  —  by  only  filing  a  renewal  application  covering  the  later  publi- 
cation, and  not  filing  a  timely  application  covering  the  earlier  unpub- 
lished registration. 

Confusion  as  to  the  renewal  period  leads  authors  and  other 
claimants  to  file  applications  too  late  to  be  effective. 

Automatic  Renewal  and  The  Public  Interest 

Automatic  renewal  of  pre- 1978  copyrights  would  not  violate  the  public 
policy  underlying  the  Copyright  Act.    It  has  been  argued  that  the  mandatory 
renewal  requirement  serves  the  public  interest  because  it  does  throw  works 
into  the  public  domain  after  only  28  years,  and  makes  them  available  to  the 

public. 

Congress  rejected  that  argument  in  writing  the  1976  Act. 
It  wae  urged  to  retain  the  renewal  system  for  works  copyrighted  under  the 
new  Act,  so  that  books,  plays,  musical  compositions,  etc.  would  continue  to 
fall  into  the  public  domain  after  only  28  years  through  failure  to  file 
renewal  applications.  But  Congress  chose  to  replace  the  renewal  system  with 
a  long,  single  copyright  term,  among  other  reasons,  to  prevent  such  forfei- 
tures and  to  ensure  that  authorc  and  their  heirs  would  retain  post-1977 
copyrights  for  the  full  term  of  protection.  (H.R.  Rept.  94-U76,  136) 

It  should  be  observed  that  other  countries  have  not  found  it  in  their 
public  interest  to  prematurely  terminate  copyrights  through  a  renewal 
requirement.    Under  their  laws,  copyrights  endure  for  a  long,  single  term; 
works  only  fall  into  the  public  do Bain  ^hen  that  entire  period  of  protec- 
tion expires. 

The  House  Report  (p.  136)  also  noted  that  precluding  inadvertent 
copyright  forfeitures  caused  by  the  renewal  clause  would  not  prevent  "using 
any  work  as  source  material"  —    i.e.  employing  the  facts,  information,  and 
ideas  it  contains;  or  from  making  fair  use  of  it.    And  the  Report 
pointed  out  that  these  forfeitures  do  not  necessarily  benefit  the  public: 

"The  public  frequently  pays  the  sane  for  works 
in  the-  public  domain  as  it  does  for  copyrighted  works, 
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and  the  only  result  is  a  commercial  windfall  to  certain 
users  at  the  author's  expense.    In  some  Instances,  the 
lack  of  copyright  protection  actually  restrains  dissem- 
ination of  the  work,  eince  publishers  and  other  users 
cannot  risk  Investing  in  the  work  unless  assured  of 
exclusive  rights."    (p.  134) 

.  .      s|;Bllarly,  Congress  apparently  saw  no  conflict  with  the  public's 

interest  or  the  Constitutional  purpose  of  copyright,  when  -  in  the  1976 

Act  —  it  Increased  the  renewal  tern  of  all  pre-1978  copyrights  fro.  28  to 

a<  UT'  autoaatlc  fusion  ke.pe  hundreds  of  thousands  of  copy- 

.Mn^uT  8  °Ut  °f  ^  ^bllc  d0Bail-  for  aL-08t  tw°  decades  beyond  the 
point  their  protection  otherwise  would  have  expired. 

vorka.  Si!  H~ietLr  f^1181011  **»  not  granted  as  an  Incentive  to  create  new 
works,  the  books,  plays,  music  and  other  works  protected  by  it  had  already 
been  created  and  counted.  The  purpose  was  to  assure  their  authors,  and 
I  Ji      'V  reasonable  -  75  year  -  period  of  copyright  protection, 

a1^Si8io?At?%1f  V^flftr  y°**  *• »  established  for^orks  created  ' 
after  the  1976  Act  took  effect. 

h^^n^oA?^8!™  H-R-  2372  18  *°  a88ure  ^ora  of  works  copyrighted 
between  1963  ^  1977>  ^  thelr  f„llleBf  of  protectlon  durln^  Se  last  ^7 

years  of  that  period,  by  eliminating  the  mandatory  renewal  requirement 
which  frequently  has  caused  the  "inadvertent  and  unjust  loss"  of  copyright 
when  the  first  term  expires. 

r       /!*R0ii8ter  °f  ^P^1^8  R^lph  Oman  advised  the  Subcommittee,  The 
Copyright  Office  finds  H.R.  2372's  revision  of  the  renewal  clause  "to  £ 
meritorious  and  In  the  public  Interest."    (Mr.  Oman's  statement,  p.31). 
We  heartily  agree,  and  we  urge  that  the  Bill  be  approved  by  the  Subcommit- 
tee, and  enacted  by  the  Congress. 
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Mr.  Hughes.  Mr.  Karp,  maybe  you  are  the  best  one  to  help  me 
with  this.  My  predecessor,  Bob  Kastenmeier,  believed  that  our  con- 
stitutional authority  for  automatic  renewal  authority  was  question- 
able because  he,  I  believe,  found  no  authority  in  article  I,  section 
8,  of  the  Constitution.  Congress  cannot  promote  the  progress  of 
science  and  the  useful  arts,  he  believed,  in  works  that  have  already 
been  created.  What's  your  view  on  our  constitutional  authority? 

Mr.  Karp.  Well,  pragmatically,  he  provided  the  answer.  In  1976, 
he  and  the  subcommittee,  and  then  the  Congress,  automatically  ex- 
tended the  term  of  existing  renewal  copyrights  by  19  years.  That 
wasn't  because  it  was  an  incentive  to  create  the  works;  they  al- 
ready existed.  It  automatically  added  19  years  to  the  term  of  pro- 
tection. 

Indeed,  in  earlier  copyright  acts  Congress  has  extended  the  term 
of  existing  copyrights  as  it  enlarged  the  period  of  protection.  It  did 
that  in  the  x909  act. 

There's  nothing  in  the  Constitution  or  in  the  broad  language  of 
its  copyright  clause  which  says  Congress  can't  add  to  the  term  of 
a  copyright.  As  I  say,  Congress  did  exactly  that  in  1976,  and  no  one 
has  challenged  the  constitutionality  of  the  present  Copyright  Act 
for  that  reason. 

Mr.  Hughes.  Mr.  Gould,  I  wonder  if  you  could  possibly  give  us 
a  precise  definition  of  the  problom  that  is  addressed  by  title  II  of 
H.R.  2372  relating  to  automatic  renewal.  What  I'm  trying  to  find 
out  is,  what  is  it  that  you  believe  that  we  are  accomplishing  by  ex- 
tending for  this  period?  Is  it  basic  due  process,  justice,  equity? 

Mr.  Gould.  I  think  it's  an  equity.  I  think  it's  an  equitable  con- 
cept, but — I'm  sorry,  did  I  interrupt?  I  didn't  mean  to. 

Mr.  Hughes.  No,  no,  go  ahead. 

Mr.  Gould.  That  pursues  further  the  whole  idea  of  copyright 
protection,  as  Mr.  Karp  and  others  have  said  here.  In  the  1976  re- 
visions, this  was,  for  many  reasons,  not  considered. 

I  think  what  is  at  stake  is  very  simple.  It  is  almost  impossible 
for  any  writer,  any  creator,  over  a  period  of  time  to  track  the  re- 
newal of  his  works.  It's  possible  perhaps  if  one  writes  just  a  few 
numbers  and  you  can  devote  the  rest  of  your  life  to  looking  after 
them,  but  otherwise  it  doesn't  happen  that  way. 

So,  I  think  what  we  are  addressing  is  the  inequity  of  somebody 
losing  his  or  her  creative  work,  so  that  it  goes  into  the  public  do- 
main because  of  a  slipup.  What  we're  trying  to  do  is  to  rectify  the 
procedures  to  make  them  easier  to  deal  with. 

I  mentioned  before  that  some  of  us,  let's  say,  have  the  good  for- 
tune to  be  able  to  have,  let's  say,  publishers  that  were  protective 
of  this,  or  lawyers,  or  whoever  one  might  have.  But,  in  many  cases, 
in  most  cases,  there  isn't  that  protection.  Even  in  the  area  of  being 
protected,  it  can  slip  up.  I  had  a  personal  experience  of  this  hap- 
pening where  I  assumed  that  something  was  being  taken  care  of 
that  wasn't.  But,  I  don't  want  to  take  up  time.  I  will  be  happy  to 
answer  whatever  I  might  know. 

Mr.  Hughes.  Just  for  the  purposes  of  argument,  let's  work  on  the 
assumption  that  we  are  attempting  to  accord  basic  justice  and  eq- 
uity to  this  one  group.  What  is  the  rationale  for  extending  the 
term,  however,  of  a  copyright  to  an  author  who  hasn't  taken  the 
steps  to  register?  We're  talking  about  the  vast  majority  of  them. 
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The  Copyright  Office  provided  some  data  for  us  that  suggested  that 
very  few  individuals  actually  register  their  copyright.  I'm  looking 
at  a  cross  section  of  various  categories— books,  periodicals,  lectures 
drama  music,  and  so  forth.  Music  has  the  highest  percentage  of 
original  registrations  and  renewals.  But,  even  there,  the  vast  ma- 
jority apparently  do  not  register,  do  not  renew. 

Mr.  Gould.  May  I  respectfully  suggest  that  I  don't  see  why  some 
people  who,  for  some  reason  or  another,  do  not  address  the  problem 
properly  should  penalize  the  whole  idea.  I  mean,  this  is  like  saying 

n|htsave      10 1       but  there  are  people  who  walk  aeainst  th* 

Let  me  just  try,  without  getting  too  complicated.  In  my  own  case 
as  an  example,  there  are  a  few  things  that  happened  that  had  to 
do  with  works  that  had  gone  through  transfers  in  terms  of  publish- 
ers, from  one  publisher  to  another.  As  we  know,  we  live  in  an  age 
where  one  publisher  is  absorbed  by  another  corporate  group  et 
cetera,  et  cetera,  et  cetera. 

In  that  process,  at  a  certain  point  the  work  can  end  up  at  a  cer- 
tain period  of  time  with  a  publisher  who,  for  one  reason  or  another 
is  not  aware  that  this  work  has  to  be  renewed.  There  would  be  no 
way  ot  my  knowing  this.  As  I  said  before,  in  my  case  I  have  written 
hundreds  and  hundreds  of  works. 

I  feel  that  the  fact  that  people  have  not  gone  through  the  nec- 
essary procedures  does  not  justify  penalizing  those  who  have  lost 
it  because  the  machinery  is  not  right  for  keeping  it  where  it  should 
be. 

Mr.  Hughes.  Let  me  just  say  that  I  understand  that.  I  under- 
stand the  concerns  expressed  by  Mrs.  Jacqueline  Byrd  and  the  fail- 
ure on  the  part  of  the  owner  of  that  particular  copyright  to  renew 
We  can  fix  that,  it  seems  to  me,  without  extending  the  term  of 
those  that  didn  t  even  bother  to  register. 

Part  of  the  basic  onfairness,  I  think,  the  flip  side  of  the  coin  is 
suppose  somebody  had  done  quite  a  bit  of  research  to  see  whether 
or  not  a  particular  work— basically  because  they  want  to  use  itr- 
had  become  licensed.  They  determine  that  it  appears  to  be  in  the 
public  domain  because  it  is  not  registered.  How  would  they  ever 
tmd  out'  If  its  never  been  register-d  and  we  extend  the  term,  and 
they  m  good  faith  after  exhaustive  research  use  it,  then  are  ex- 
posed to  litigation  because  they've  used  somebody's  unpublished 
work,  isn  t  that  basically  unfair?  Anybody  on  the  panel  can  respond 
to  that. 

See,  I  have  no  problem  whatsoever  with  extending  the  term  of 
those  who  have  taken  the  time  and  the  trouble  to  register.  You  can 
do  basic  equity  to  take  care  of  situations  like  the  Byrd  works  But 
you  have  a  whole  universe  of  people  out  there— in  the  instance  of 
photographs,  its  as  much  as  95  percent— who  have  never  taken  the 
\l%e}°  ™&ster  their  works.  Why  would  we  want  to  renew  those? 
What  s  the  compelling  public  policy  reason  to  renew  for  them? 
lhats  the  basic  question.  Yes? 

Mr.  Karp.  Mr.  Chairman  

Mr.  Hughes.  Yes,  Mr.  Karp. 

Mr.  Kaj*P.  I  take  it  that  the  question  you  are  putting  involves  the 

failure  to  register  a  copyright  during  the  first  term  

Mr.  Hughes.  That's  correct. 
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Mr.  KARP  [continuing].  And  whether  that  failure  should  preclude 
automatic  renewal? 
Mr.  Hughes.  That's  correct 

Mr.  Karp.  I  assume,  complementary  to  that  is  the  premise  that 
if  someone  did  register  in  the  first  term,  you  would  have  no  prob- 
lem with  extending  renewal  automatically ? 

Mr.  Hughes.  Yes,  I  can  see  the  basic  equities  there,  but  the 
problem  that  I  am  wrestling  with  is,  why  should  we  provide  an  ex- 
tension of  term  for  somebody  who  has  never  basically  expressed  an 
interest  in  the  first  place? 

Mr.  Kar  \  May  I  address  that? 

Mr.  Hughes.  Yes. 

Mr.  Karp.  First  of  all,  if  you  take  a  real  universe,  which  is  the 
whole  copyright  world,  not  just  the  United  States,  every  other  copy- 
right country  except  the  Philippines — and  I  don't  know  if  they  ve 
stopped  using  our  renewal  clause;  I  haven't  kept  up  with  the 
Philippines  

Mr.  Hughes.  I  assume  they  have  not. 

Mr.  Karp.  But,  every  other  country  operates  under  a  copyright 
system  where  copyright  continues  for  the  author's  life  and  then  50 
years  after  his  death,  which  is  about  the  same  as  75  years  under 
our  renewal  system,  without  any  registration,  without  renewal, 
without  notice.  There  is  no  requirement  for  any  of  these  in  those 
copyright  laws.  French  and  German  and  British  publishers,  some 
of  whom  are  astute  enough  to  have  acquired  American  publishers, 
have  been  able  to  function  without  any  difficulty.  Performing  arts 
societies  and  music  publishers  in  all  of  these  countries  have  had  no 
problem  with  that  absence  of  formalities. 

But,  let  me  come  back  to  the  United  States  and  try  to  see  where 
the  problem  arises.  The  problem,  I  don't  think,  would  arise  with 
unpublished  works  created  before  1978  for  a  very  simple  reason. 
First  of  all,  there  weie  certain  categories  of  works  that  could  be 
copyrighted  before  publication.  Under  the  old  law,  for  books  and 
other  types  of  material  the  only  way  of  securing  a  copyright  was 
to  publish  with  notice.  Registration  didn't  give  you  copyright;  publi- 
cation with  notice  did. 

However,  certain  categories  of  works,  like  music  and  photographs 
and  others,  could  be  copyrighted  by  registering  the  unpublished 
work.  If  the  unpublished  work  were  copyrighted  that  way,  you'd 
have  a  registration. 

Second,  if  the  work  remained  unpublished  through  December  31, 
1977,  then  it  automatically  secured  copyright  under  the  present 
law  for  a  long  single  term.  So,  in  effect,  unpublished  works  are  not 
part  of  the  problem. 

I  should  point  out,  as  to  both  the  1909  act  and  the  1976  act, 
there  isn't  a  word  in  either  of  them  that  says  you  must  reg'ster 
during  the  first  term  in  order  to  secure  a  renewal  of  copyright.  Yhe 
requirement  really  comes  through  a  Copyright  Office  regulation 
which  provides  that  the  Office  will  not  accept  a  renewal  application 
unless  an  original  registration  has  been  filed.  Very  often,  people  at 
the  last  minute,  the  very  end  of  the  first  term,  register  copyrights 
because  they  can't  file  a  renewal  without  that  registration. 

Now  one  of  the  reasons  that  people  do  not  register  copyrights, 
and  didn't  register  under  the  old  law,  is  the  same  reason  they  don't 
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renew:  They  didn't  know  that  the  registration  requirement  existed 
or  that  it  was  mandatory,  which  it  really  wasn't. 

Also,  when  you  get  to  multiple  works,  such  as  comic  strips,  large 
numbers  of  poems  that  a  poet  will  write  during  his  lifetime,  it  be- 
came, even  at  a  low  registration  fee,  rather  costly;  a  lot  of  impor- 
tant works  were  never  registered,  major  comic  strips,  and  so  forth. 

I  understand  many  of  the  meritorious  radio  dramas  of  the  forties 
and  fifties  were  never  registered  or  renewed  through  inadvertence. 
Amos  and  Andy,  the  subject  of  a  recent  copyright  infringement 
suit,  was  thrown  into  the  public  domain  not  because  Amos  and 
Andy  forgot  to  renew,  but  CBS  forgot  to  renew.  They  lost  a  very 
valuable  property.  v 

^J%^e%  £°u  ?et  down  t0  works  copyrighted  by  publication  prior  to 
1978;  if  there  s  a  notice  with  a  date  in  it,  then  the  prospective  user 
can  carry  on  his  research  because  he  knows  that  if  the  work  was 
published  between  1963  and  1977,  he  would  have  to  get  permis- 
sion just  as  he  would  have  to  do  for  any  work  created  after  1S78 
If  there  were  no  notice,  it's  a  pretty  safe  assumption,  with  some 
risk  but  not  great,  that  the  work  is  in  the  public  domain.  If  you 
published  a  work  before  1978  without  a  copyright  notice,  that  for- 
feited the  copyright. 

So  you  really  have  the  problem,  I  think,  in  the  area  where  the 
notice  says  copyright,  or  in  the  circle,  and  the  name  of  the  pro- 
prietor, but  doesnt  contain  a  date.  That  was  permissible  for  var- 
ious categories  of  works  like  photographs,  technical  drawings,  and 
the  like.  ° 

But,  even  there,  the  problem  is  no  different  than  it  would  be 
under  the  new  law  where  you  find  that  notice.  Also,  because  you 
can  t  tell  whether  the  work  was  registered,  because  many  photo- 
grapns  and  other  graphic  works  were  copyrighted  not  individually 
but  as  part  of  a  magazine,  compilation,  or  a  book,  and  the  registra- 
tions for  those  works,  if  you  could  track  back  to  them,  wouldn't 
even  mention  or  identify  the  particular  photograph.  Very  often  pho- 
tographs are  distributed  with  the  dateless  copyright  notice  long 
after  they  were  copyrighted  in  that  way. 

So  the  problems  are  not  unique  to  automatic  renewal. 

Mr.  HUGHES.  I  understand. 

Mr.  Karp  I  don't  think  this  is  the  sine  qua  non  of  this  bill  by 
any  means,  but  these  are  some  of  the  considerations 

Mr.  HUGHES.  I  appreciate  that.  That's  a  good  analysis. 

We  have  a  vote  in  progress.  Would  the  gentleman  from  Califor- 
nia like  to  begin? 

Mr.  Moorhead.  I'm  going  to  yield  to  Mr.  James,  please. 

Mr.  Hughes.  Mr.  James,  the  gentleman  from  Florida. 

Mr.  James.  Do  you  intend  on  returning? 

Mr.  Hughes.  Yes.  Would  you  rather  come  back?  Why  don't  we 
break  here  and  we'll  be  back.  We  have  a  vote  in  progress.  We'll 
come  back  in  10  minutes.  The  subcommittee  stands  in  recess 

[Recess.] 

Mr.  HUGHES.  The  subcommittee  will  come  to  order. 

I  want  to  apologize  for  the  lengthy  delay,  but,  unfortunately,  we 
had  a  series  of  parliamentary  disputes.  We  were  talking  about 
South  Africa,  and  it  generates  more  heat  than  light  at  times  But 
we  apologize  for  holding  you  so  long. 


455 

We're  going  to  have  to  vote  very  shortly  again,  so  we're  going  to 
see  if  we  can  move  through  real  fast.  I  would  ask  you  to  try  to  keep 
your  answers  brief,  and  we'll  try  to  keep  our  questions  brief. 

The  gentleman  from  Florida. 

Mr.  James.  Yes,  I  have  one  question.  We  have  a  5-minute  vote, 
so  you'll  see  us  head  out  of  here  really  quickly  when  they  ring  the 
bell  because  it  will  take  that  to  get  there. 

My  one  question  is:  Mr.  Karp,  is  the  law  settled  that  Congress 
cannot  revive  lapsed  copyrights?  It  appears  to  me  that  it's  not  that 
settled,  but  I  wanted  your  opinion  on  it. 

Mr.  Karp.  I  think  that  there's  substantial  support  in  the  Graham 
v.  John  Deere  decision  of  the  Supreme  Court,  which  happens  to  in- 
volve a  patent  but  deals  with  the  same  constitutional  clause,  that 
the  Congress  couldn't  restore  a  public  domain  work  to  protection. 
Of  course,  that's  not  what  this  bill  proposes. 

Mr.  James.  I  understand  that,  and  I  understand  that  some  of  the 
discussions  earlier  related  to  the  problem  in  1976;  it's  already  been 
passed.  As  far  as  people  not  caring  or  caring,  I,  for  one — in  the 
practice  of  law  for  20  years,  the  one  thing  that  would  send  a  chill 
up  my  spine  was  the  statute  of  limitations.  That's  what  gave  you 
more  sleepless  nights,  wondering  if  you  had  done  something  in  a 
timely  manner. 

So,  I  see  the  problem.  This  is  especially  a  terrible  problem  be- 
cause you're  depending  upon  waiting  until  a  specific  point  in  time. 
You  can't  do  it  in  advance.  It's  a  tortuous  process.  As  long  as  you've 
extended  it  for  others,  I  don't  see  any  reason  that  you  wouldn't 
here.  If  it  was  a  mistake  to  extend  it  in  the  first  place,  that's  one 
thing,  but  you're  not  saying  that.  You're  saying,  hey,  treat  these 
people  the  same  way;  it's  too  much  of  a  burden,  too  much — it 
shouldn't  be  the  intention,  sort  of  like  the  child's  game  of  "May  I 
take  a  giant  step?"  It's  ridiculous  to  me  to  have  that  problem.  I  see 
how  it  occurred,  but  I  think  you've  come  up  with  a  solution  to  cor- 
rect it.  I  congratulate  you. 

Thank  you  so  much. 

Mr.  Karp.  Thank  you. 

Mr.  Hughes.  I  wonder  if,  for  the  record,  we  can  find  out — for  in- 
stance, from  ASCAP — how  many  members  did  not  register  their 
copyrights  in  years  1963  through  1977.  Is  that  something  you  could 
provide  for  the  record? 

Mr.  GOULD.  I'll  have  to  ask — Bemie,  is  that  possible?  I  certainly 
wouldn't  know.  I  wouldn't  know  offhand. 

Mr.  KORMAN.  There's  no  way  to  know,  Mr.  Chairman.  A  work  is 
automatically  in  the  ASCAP  repertoire  the  moment  it  is  created. 

Mr.  Hughes.  I  see. 

Mr.  Korman.  But  very  often  an  author  will  put  one  in  his  desk 
drawer  and  we  won't  even  know  about  it.  There's  no  way  of  know- 
ing how  many  are  created  and  not  registered. 

Mr.  Hughes.  Ms.  Preston,  how  about  BMI?  Is  that  possible?  Is 
that  information  available? 

Ms.  PRESTON.  No,  there's  no  way  of  knowing. 

Mr.  Hughes.  I  presume  the  same  thing  is  with  SESAC,  Mr. 
Candilora? 

Mr.  Candilora.  Yes,  sir. 

'J  f  '  9 
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Mr.  Hughes.  We  have  a  number  of  other  questions  that  we're 
going  to  submit  to  you  in  writing.  I'm  not  going  to  hold  vou  anv 
longer  because  we're  n  between\oteS.  Craig  jlmes  an7l  mo^e 
pretty  fast  but  sometimes  we  can't  make  it  to  the  floor  in  4  min- 
utes to  catch  that  next  vote,  and  they  don't  wait  for  you  on  the  5- 
mmute  votes.  So  we're  going  to  address  the  questions  to you  in 
wntmg,  ,f  that's  OK  The  record  will  remain  open  for  10  davs  so 
that  we  can  receive  your  responses.  y  ' 

[No  further  questions  submitted  to  witnesses  ] 

dis£*nS«fnf0  T\Tk  y°U  much"  ?ome  of  y°u  have  c°™  long 
£2^™  I  m  h  US'  ^  we  aPPreciate  it  very  much.  You  havi 
been  very  helpful  to  us,  and  we  thank  you 

fo;  the  dela/>  ifc  Iooked  Iike  an  Abbott  and  Costello 
fi^rffri^  \naw:  ^°'S  on  first?  ^at's  on  second? 

while  a  J  me  1  aiTiVed  °n  the  fl00r  a  IittIe 

[Laughter.] 

t  Jut  S,UGHIlS-  ^  thank  y°u-  That  concludes  the  hearing 
today.  The  subcommittee  stands  adjourned  8 
[Whereupon,  at  12:29  p.m.,  the  subcommittee  adjourned  to 
reconvene  subject  to  the  call  of  the  Chair  ]  <*uJOurnea,  to 
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Appendix  I.-Letter  From  Mark  C.  Morril,  Esq.,  Senior  Vice  Presi- 
dent and  General  Counsel,  Simon  &  Schuster,  to  Hon. 
William  J.  Hughes,  Chairman,  Subcommittee  on  Intellectual 
Property  and  Judicial  Administration,  June  24,  1991 


s  i  m  o  x  p|   s  (  his  t  r  i: 

M.irk  <  Morril 


June  24,  1991 


The  Honorable  William  J.  Hughes 
Chairman,  Subcommittee  on  Intellectual 
Property  and  Judicial  Administration 
207  Cannon  House  Office  Building 
Washington,  D.C.  20515 

Re:     Title  I  of  H.R.  2372 
Dear  Mr.  Chairman: 

I  write  to  supplement  my  oral  testimony  of  May  30, 
1991  in  support  of  the  above-referenced  legislation.  I 
respectfully  request  that  this  letter  be  inserted  into 
the  Record  as  part  of  that  testimony. 

While  many  issues  have  been  raised  during  the 
hearings  and  in  supplemental  submissions  of  the  various 
interested  parties,  the  pertinent  considerations,  I 
submit,  remain  the  following: 


There  is  an  urgent  need  for  the  narrowly  focussed 
corrective  legislation  now  under  consideration. 
As  I  have  emphasized  in  both  my  formal  statement 
and  my  oral  testimony,  those  of  us  responsible  for 
decision-making  within  this  nation's  publishing 
houses  are  in  agreement  that  the  recent  decisions 
of  the  Second  Circuit  have  created  a  virtual  fier 
se  rule  barring  as  a  practical  matter  any 
quotation  without  permission  of  unpublished 
works.     The  resulting  censorship  already  has 
diminished  the  ability  of  biographers  and 
historians  to  accomplish  their  work  and  will 
continue  to  do  so  until  legislative  relief  is 
forthcoming. 

There  is  no  reasonable  prospect  of  judicial  relief 
from  thifa  courc-mdde  rule.     The  only  pertinent 
case  now  before  the  Second  Circuit  is  one  in  which 
the  facts  are  so  narrow  and  the  decision  below  so 
fact-specific  that  even  an  affirmance  is  highly 
unlikely  to  produce  the  needed  change.     As  Chief 
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The  Honorable  William  J.  Hughes 
June  24,  1991 
Page  2 


Judge  Oakec  of  the  Second  Circuit  has  testified, 
it  simply  is  not  realistic  to  believe  that  this 
court  will  disavow  in  the  near  term  its  own  recent 
decisions  in  the  Salinoer  and  New  Era  cases. 

3.      The  proposed  legislation  is  narrowly  targeted  to 

disavow  the  new  per  se  rule  and  to  restore  the  law 
to  a  state  consistent  with  the  Supreme  Court's 
analysis  in  Harper  &  Row  v.  The  Nation. 


As  to  the  privacy  concern  raised  by  Representative 
Frank,   I  agree  in  substance  with  the  views  of  Messrs 
Abraras  and  Vittor.  However,   it  bears  further  emphasis 
in  my  view  that  Congress  need  not  and  should  not 
resolve,   in  the  context  of  its  consideration  of  the 
current  proposed  legislation,  the  scholarly  debate  as 
to  whether  the  fair  use  factors  of  Section  107  of  the 
Copyright  Act  are  intended  to  be  exclusive,  as  urged  by 
Judge  Leval  and  Mr.  Abrams,  or,  rather,  as  urged  by 
Professor  Ginsburg,  the  Copyright  Law  permits  —  or 
even  requires  —  consideration  of  additional  equitable 
factors,   including  issues  of  privacy  and  editorial 
integrity.     This  debate,  however  interesting  as  a 
matter  of  academic  analysis  or  even  practical 
application,  shoulri  not,   in  my  view,  be  permitted  to 
obscure  the  urgent  need  for  legislation  to  correct  the 
per  se  rule  established  by  the  Second  Circuit. 

The  current  legislation  woul^  remedy  specific 
judicial  decisions  which  were  grounded  not  on  a  privacy 
analysis,  but,  rather,  on  the  erroneous  view  that  under 
the  second  fair  use  factor  the  unpublished  nature  of 
the  quoted  work  is  in  and  of  itself  determinative  of 
the  entire  fair  use  analysis.     I  agree  with  Messrs. 
Vittor  and  Abrams  that  the  Copyright  Law,  with  its 
emphasis  on  the  expansion  of  knowledge  and  tho 
protection  of  expression  for  a  term  exceeding    ae  life 
of  the  author,   is  not  an  appropriate  vehicle  protect 
facts  from  disclosure.     However,   it  also  bears 
recognition  that  the  Fair  Use  analysis  has  proven  over 
the  years  to  be  an  appropriately  elastic  equitable 
doctrine  which,  when  properly  applied,  has  permitted 
the  courts  to  take  into  account  all  of  the  factors 
reasonably  pertinent  to  the  required  finding.     On  their 
face,  several  of  the  statutory  factors  have  within  them 
room  to  consider  such  matters  as  the  manner  in  which 


MT -2770. J 


459 


The  Honorable  William  J.  Hughes 
June  24,  1991 
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the  quoted  work  was  obtained  fe.g. ,  was  it  deposited  in 
a  library  or  purloined) ,  its  nature  (e.g. .  is  it  a 
diary  of  personal  matters  obviously  not  intended  to  be 
shared  or  of  other  than  prurient  value  or  a  historical 
record  of  potential  scholarly  value)  and  other  factors. 

Most  significantly,  I  respectfully  submit  that 
while  the  Congress  has  been  shown  an  urgent  need  to 
remedy  the  problem  now  faced  by  historians  and 
biographers,  there  has  been  no  showing  whatsoever  of  a 
need  to  create  additional  privacy  protection.  Unless 
and  until  Congress  has  before  it  facts  to  support  a 
legislative  finding  that  current  state  law  remedies  to 
protect  privacy  are  inadequate  or  that  the  Copyright 
Law  has  in  some  way  become  a  vehicle  for  abuse,  this 
issue  should  not  be  permitted  to  divert  attention  from 
the  current  legislation  which  will  be  effective  to 
remedy  a  proven,  urgent  problem. 

Finally,  I  agree  with  and  endorse  the  supplemental 
submissions  of  Messrs.  Vittor  and  Abrams  on 
retroactivity  considerations  and  the  issue  of  whether 
the  proposed  legislation  is  consistent  with  the  United 
States'  obligations  under  the  Berne  Convention.     I  urge 
the  immediate  enactment  of  Title  I  of  HR  2372. 


Respectfully, 


Mark  C.  Morril 


cc:  The  Honorable  Carlos  J.  Moorehead 
Other  members  of  the  Subcommittee 
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Appendix  2.— Letter  From  Kenneth  M.  VrrroR,  Vice  President  and 
General  Counsel,  McGraw-Hill,  Inc.,  to  Hon.  William  J. 
Hughes,  June  12,  1991 


McGraw-HU,  Inc. 

'221  A/enoe  ol  {n*  >Vr,ei.car» 
K*nn*»ip  M  Vitior 

\'cf  Pr^oerr  and  Asscta'e  General  course- 


June  12,  1991 

BY  HAND 

The  Honorable  William  J.  Hughes 
Chairman 

Subcommittee  on  Intellectual  Property 

and  Judicial  Administration 
207  Cannon  House  Office  Building 
Washington,  D.C.  20515 

Re:     Title  I  of  H.R.   2372  -  Mav  30.   1991  Hearing 

Dear  Mr.  Chairman: 

I  write  on  behalf  of  the  Magazine  Publishers  of  America 
("MPA")  to  supplement  my  oral  testimony  on  May  30,  1991  with 
respect  to  Title  I  of  H.R.  2372. 

1.  Retroactivity 

/ 

A  question  was  raised  by  Representative  Moorhead  during 
the  May  30,  1991  Hearing  concerning  whether  H.R.  2  372 's 
proposed  amendment  to  the  "fair  use"  provisions  of  the 
Copyright  Act  should  be  made  retroactive.     I  and  other 
members  of  our  panel  responded  during  the  May  30,  1991 
Hearing  that  Title  I  of  H.R.  2372  would  not  constitute  an 
unlawful  taking  if  it  were  applied  retroactively  because  the 
proposed  legislation  was  simply  a  clarification  of  existing 
law  necessitated  by  the  erroneous— and  wooden — interpretation 
given  by  the  Second  Circuit  to  the  Supreme  Court's  Harper  & 
Row  Publishers,  Inc.  v.  Nation  Enterprises  decision.  As 
such,  H.R.  2372  would  not  change  the  law  of  "fair  use" 
respecting  unpublished  materials  but  rather  would  bring  it 
back  to  where  it  was— and  should  have  been  interpreted  to 
be — immediately  following  the  Supreme  Court's  Harper  &  Row  v 
Nation  decision. 
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Our  panel  also  observed  that  the  proposed  legislation 
would  be  rendered  totally  ineffective,  and  would  not  solve 
the  serious  editorial  problems  it  is  designed  to  address,  if 
Title  I  were  not  made  retroactive.     All  of  the  unpublished 
materials  which  are  presently  unavailable  for  selective 
quotation  by  biographers,  historians  and  journalists  by 
reason  of  the  Second  Circuit's  decisions  in  the  Salinger  v. 
Random  House,  Inc.  and  New  Era  Publications  Int'l.  v.  Henry 
Holt  &  Co.     cases  would  continue  to  be  "off-limits"  if 
Title  I  of  H.R.  2372  were  given  only  prospective  application. 

Moreover,  s  ch  a  limitation  on  the  application  of  your 
proposed  "fair  use"  legislation  would  create  insurmountable 
practical  obstacles  for  publishers,  authors  and  journalists* 
If  the  Bill  were  not  applied  retroactively,  publishers, 
authors  and  journalists  would  be  forced  to  determine  the  date 
each  unpublished  work  to  be  quoted  in  a  work  was  created  in 
order  to  determine  whether  H.R.  2372's  "fair  use"  provisions 
applied.     The  recult:     publishers  would  continue  to  engage  in 
self-censorship  and  decline  to  make  "fair  use"  of  any 
unpublished  materials. 

For  all  of  the  foregoing  reasons,  MPA  believes  Title  I 
of  H.R.  2372  should  be  applied  retroactively  and  submits  that 
there  are  no  constitutional,  statutory  or  other  problems  with 
such  an  application  of  the  proposed  "fair  use"  amendment. 

2.  Privacy 

There  was  extensive  discussion  during  the  May  30,  1991 
Hearing  regarding  the  issue  of  privacy.     I  submitted 
testimony  last  July  on  behalf  of  MPA  regard 5. ng  the  privacy 
issue  in  connection  with  the  Joint  Hearing  before  the 
Subcommittee  on  Patents,  Ccpyrights  and  Trademarks  of  the 
Senate  Committee  on  the  Judiciary  and  this  Committee.  (See 
Joint  Hearing  at  pp.  252-54.)     For  your  convenience,  I 
reproduce  below  the  relevant  portions  of  MPA's  testimony 
regarding  the  privacy  issue: 

"1.  Privacy 

"One  of  the  concerns  cited  with  respect  to  use  of 
unpublished  materials  under  the  fair  use  provisions  of 
the  Copyright  Act  relates  to  the  privacy  rights  of  the 
copyright  owner.  In  contrast  to  our  antecedent  common 
law  jurisdiction,  the  United  Kingdom  —  which,  to  this 
day,  does  not  recognize  the  right  of  privacy  —  privacy 
is  a  fundamental  right  of  all  Americans.     Both  the 
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United  States  Constitution*  and  our  common  law  of 
torts**  protect  privacy  rights.     Additionally,  the 
collection  and  use  of  personally  identifiable 
information  in  government  and  private  sector  databases 
are  regulated  by  statutes  such  as  the  Federal  Privacy 
Act***  and  the  Fair  Credit  Reporting  Act.**** 

"In  light  of  these  significant  and  developing 
sources  of  privacy  law,  MPA  believes  that  the  Copyright 
Act  is  an  unnecessary  vehicle  for  the  further  protection 
of  privacy  rights.     Indeed,  we  believe  that  the 
Copyright  Act,  which  is  expressly  designed  to  encourage 
the  broadest  possible  public  dissemination  of 
information,  is  plainly  ill-suited  to  protect  privacy 
rights.     For  example,  the  Copyright  Act  provides  no 
protection  against  the  dissemination  of  facts  — 
regardless  of  how  intrusive  or  offensive  such  facts 
might  be  —  because  only  the  literal  form  of  expression 
is  protected  by  copyright. 

"Moreover,  the  Copyright  Act's  expansive  protection 
of  copyright  for  50  years  after  the  death  of  the 
copyright  owner  is  in  direct  conflict  with  the  general 
rule  under  privacy  law  that  privacy  rights  terminate  at 
death.     The  Second  Circuit's  application  of  the 
Copyright  Act's  50-year  rule  to  protect  the  privacy 
interests  of  decedents  represents  a  dramatic  —  and  we 
believe  unwise  —  expansion  of  current  privacy  law. 
This  proolem  —  which  has  been  referred  to  as  the  'widow 
censor'  problem  —  underscores  the  dangers  inherent  in 
utilizing  the  Copyright  Act  to  protect  privacy  rights." 


*      See,   e.g. ,  Meyer  v.  Nebraska,   262  U.S.   390  (1923), 

Griswold  v.  Connecticut,  381  U.S.  479  (1965),  and  Katz 
v.  United  States,   389  U.S.   347  (1967). 

**      The  Restatement  (Second)  of  Torts,  adopted  by  most  of 
the  states  as  their  own  common  law  of  privacy, 
recognizes  protection  of  privacy  interests  from  (i) 
intrusion,   (ii)   "false  light"  publicity,    (iii)  public 
disclosure  of  intimate  embarrassing  facts,  and  (iv) 
misappropriation. 

***     5  U.S.C.  5552a. 

****  15  U.S.C.   §1681  et  sea. 


463 


-  4 


As  the  foregoing  testimony  demonstrates,  MPA  believes  there 
are  adequate  constitutional,  statutory  and  common  law  protections 
already  in  place  to  protect  privacy  rights.    These  safeguards 
co-exist  with,  and  are  not  pre-empted  by,  the  Copyright  Act.  In 
this  regard,  we  must  respectfully  but  strongly  disagree  with 
Register  of  Copyrights  Ralph  Oman's  June  6,   1991  Statement  with 
respect  to  Title  I  of  2372  to  the  effect  "that  any  state  law  or 
cause  of  action  that  provides  equivalent  rights  for  the  copying 
or  publication  of  copyrighted  works  would  also  be  preempted.  So 
it's  the  copyright  law  or  nothing."     (See  Oman  June  6,  1991 
Statement  at  p.  7)     MPA  submits  that  privacy  laws — which 
generally  protect  against  intrusive  conduct  or  the  publication  ' 
of  private  or  highly  offensive  facts  —  do  not  provide 
"equivalent  rights"  to  those  set  forth  in  the  Copyright  Act 
which  only  protects  the  copyright  owner's  form  of  expression  and 
not  the  facts  contained  in  the  copyrighted  materials. 
Accordingly,  MPA  believes  there  has  been,  and  will  continue  to 
be,  no  pre-emption  problem  under  the  Copyright  Act  with  respect 
to  the  enforcement  of  privacy  laws. 

3 .  Berne  Convention 

A  question  was  raised  by  Representative  Moorhead  during  the 
May  30,  1991  Hearing  with  respect  to  the  compatibility  of 
Title  I  of  H.R.  2372  with  the  Berne  Convention.     Our  panel 
testified  that  there  was  no  Berne  Convention  compatibility 
problem  with  respect  to  H.R.  2372.     The  Register  of  Copyrights 
agreed  with  this  conclusion  during    his  testimony  at  the  June  6; 
1991  Hearing.     For  your  convenience,  and  in  order  to  complete 
the  record  on  this  point,  we  reproduce  below  the  testimony 
regarding  the  Berne  Convention  issue  which  I  submitted  on  behalf 
of  MPA  during  last  year's  Hearing  (see  Joint  Hearing  at 
pp.  254-57): 

"2 .     Berne  Convention 

"Another  issue  which  has  been  raised  with  respect  to 
S.2370  and  H.R. 42  63  is  the  effect  of  the  recent  adherence  by 
the  United  States  to  the  Berne  Convention  for  the  Protection 
of  Literary  and  Artistic  Works.     MPA  does  not  believe  the 
Berne  Convention  poses  any  obstacles  to  passage  of  the 
proposed  amendment. 

"To  the  extent  questions  have  been  raised  as  to  whether 
the  proposed  amendment  might  conflict  with  the  so-called 
'moral  rights'  provisions  of  the  Berne  Convention,  MPA 
responds  by  observing  that  Congress  was  extremely  careful  to 
refrain  from  incorporating  a  new  'moral  rights'  doctrine  into 
federal  law  at  the  time  of  United  States  adherence  to  the 
Berne  Convention.     Thus,   §2(3)    ('Declarations')  of  the  Berne 
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Convention  Implementation  Act  of  1988  expressly  states:  'The 
amendments  made  by  this  Act,  together  with  the  law  as  it 
exists  on  the  date  of  the  enactment  of  this  Act,  satisfy  the 
obligations  of  the  United  States  in  adhering  to  the  Berne 
Convention  and  no  further  rights  or  interests  shall  be 
recognized  or  created  for  that  purpose. '  (Emphasis 
supplied) 

"Moreover,  Congress  made  it  clear  in  §2(2)  of  the  Berne 
Convention  Implementation  Act  that  the  Berne  Convention  is 
not  self-executing  in  the  United  States  and  that  '[t]he 
obligations  of  the  United  States  under  the  Berne  Convention 
may  be  performed  only  pursuant  to  appropriate  domestic  law.' 

"The  Senate  Judiciary  Committee  Report  concerning  The 
Berne  Convention  Implementation  Act,  after  noting  that  'moral 
rights'  are  not  provided  under  federal  law  and  that  federal 
and  state  courts  have  rejected  'moral  rights'  claims,  clearly 
states  that  "the  'moral  rights'  doctrine  is  not  incorporated 
into  the  U.S.  law  bv  rthe  Berne  implementing!  statute. " 
(Emphasis  supplied)     (Senate  Judiciary  Committee,  Berne 
Convention  Implementation  Act  of  1988,  S. Rep. No. 352,  100th 
Cong.,  2d.  Sess.  9-10.) 

"Similarly,  the  House  Judiciary  Committee  Report 
regarding  The  Berne  Convention  Implementation  Act  observes 
'that  the  implementing  legislation  is  absolutely  neutral  on 
the  issue  of  the  rights  or  paternity  and  integrity  [moral 
rights]'  and  concludes  that  'adherence  to  Berne  will  have  no 
effect  whatsoever  on  the  state  of  moral  rights  protections  in 
this  country- '     (Emphasis  supplied)     (House  Judiciary 
Committee,  Berne  Convention  Implementation  Act  of  1988, 
H. Rep. No.  609,   100th  Cong.,  2d  Sess.  38). 

"Accordingly,  the  legislative  history  and  express 
language  of  the  Berne  Convention  Implementation  Act  make  it 
clear  that  Congress  did  not  incorporate  a  new  'moral  rights' 
doctrine  into  federal  law  by  agreeing  to  United  States 
adherence  to  the  Berne  Convention.    MPA  believes  the  'moral 
rights'  doctrine  should  not  now  be  permitted  to  be  utilized 
by  opponents  to  passage  of  S.2370  and  H.R.4263  to  deny 
publishers  and  authors  the  right  under  the  Copyright  Act  to 
make  fair  use  of  unpublished  materials. 

"Moreover,  MPA  submits  that  the  language  of  the  Berne 
Convention  does  not  bar  the  proposed  amendment.     Thus,  while 
Article  10(1)  of  the  Convention  appears  to  limit  quotations 
to  portions  taken  from  a  work  'which  has  already  been 
lawfully  made  available  to  the  public,'  Article  9(2) 
expressly  provides  that  '[i]t  shall  be  a  matter  for 
legislation  in  the  countries  of  the  Union  to  permit  the 
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reproduction  of  [literary  and  artistic]  works  in  certain 
special  cases,  provided  that  such  reproduction  does  not 
conflict  with  a  normal  exploitation  of  the  work  and  does  not 
unreasonably  prejudice  the  legitimate  interests  of  the 
author . ' 

"MPA  submits  that  the  four  fair  use  tests  set  forth  in 
§107  of  the  Copyright  Act  —  which  tests  mirror  the  concerns 
addressed  in  Article  9(2)  of  the  Berne  Convention  —  provide 
ample  protection  to  copyright  owners  of  unpublished  materials 
to  avoid  prejudicing  such  owners'   'legitimate  interests'.  We 
do  not  believe  Congress  intended  in  adhering  to  the  Berne 
Convention  to  preclude  fair  use  of  unpublished  materials.  It 
would  be  surprising,  indeed,  if  United  States  adherence  to 
the  Berne  Convention  resulted  —  without  any  debate  regarding 
this  important  issue  —  in  the  elimination  or  restriction  of 
magazine  publishers'  and  journalists'  rights  under  the  fair 
use  provisions  of  the  Copyright  Act  and  under  the  First 
Amendment  to  quote  from  previously  unpublished  information." 

4 .  Broadcasting  News  Monitoring  services 

Finally,  we  read  with  interest  the  Statement  of  Robert  C. 
Waggoner  submitted  to  this  Committee  on  behalf  of  the 
International  Association  of  Broadcast  Monitors  ("IABM" ) . 
Without  getting  into  the  relative  merits  of  the  IABM's 
controversial  claims  under  the  "fair  use"  provisions  of  the 
Copyright  Act  or  their  relevance  to  Title  I  of  H.R.  2372,  MPA 
submits  that  all  such  claims  by  the  IABM  and  any  proposed 
legislative  remedies  sponsored  by  the  IABM  should  be  reviewed 
carefully  by  this  Committee  separately  from  the  clearly 
distinguishable     issues  giving  rise  to  the  carefully  crafted 
compromise  language  set  forth  in  Title  I  of  H.R.  2372. 

Conclusion 

For  the  above  reasons  and  for  those  set  forth  in  my  written 
and  oral  testimony,   I  respectfully  urge  this  Committee  to 
expedite  passage  of  Title  I  of  2372.    MPA  believes  this  proposed 
legislation  is  clearly  in  the  public  interest.     We  respectfully 
but  strongly  disagree  with  Register  of  Copyrights  Ralph  Oman's 
suggestion  that  your  proposed  amendment  is  designed  to  protect 
"specialized  interests"   ( see  Oman  Statement,  June  6,   1991/  at 
p.  3)  or  that  the  proposed  legislation  would  somehow  transform 
the  "fair  use"  doctrine  into  a  "detailed,  rigid,  Napoleonic 
Code-like  provision"  designed  to  protect  "specialized  users  of 
copyrighted  material."     (Id.  at  11)     If  legislation  such  as 
Title  I  of  H.R.  2372  is  "special  interests"  legislation,  then 
the  Copyright  Act,  expressly  intended  "to  promote  the  Progress 
of  Science  and  useful  Arts",  would  also  qualify  as  "special 
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interests"  legislation.    Title  I  of  H.R.  2372    —  which  favors 
no  specific  industry  or  "special  interest"  group  —  is  intended 
to,  and  we  believe  would  if  enacted,  serve  the  broad  educational 
and  public  illumination  purposes  of  the  Copyright  Act.    We  urge 
its  speedy  passage. 


cc:     The  Honorable  Carlos  J.  Moorhead,  Ranking  Minority  Member 
Members  of  Subcommittee  on  Intellectual 
Property  and  Judicial  Administration 


Sincerely 


KenAeth  M.  Vittor 


KMV:pag 
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Appendix  3-Letter  From  Floyd  Abrams,  Esq.,  Cahill  Gordon  & 
Reindel,  With  Attached  Statement,  to  Hon.  William  J. 
Hughes,  June  5,  1991 


Cahhx  Gordon  &  Rexsdel 

Eioiity  Pike  Street 
New  York,  N.Y.  ioooo 


»A**0  HcOUINN* 

■octn  mcwtzck 

CLirrooo  v.  hiChCi 


0»v-iO  ■  MfOC 
COCOON  •  Ouwum 


"'"  DA  'A«*(N 
•AWT  r«.[OM«v 

SttPMCN  a  O'CIHC 


JOh  tCHUIHn 


JOHN  ■  y»JO«h 


June  5,  1991 


X'CHAtt.  MAC*<» 


TCktrMONC  *'*  TO.  lOOO 
•WW!  OiffCCT  NU«tca 

(212)  701-3000 


Dear  Congressman  Hughes: 

I  write  to  supplement  two  responses  I  provided  during 
my  oral  testimony  last  week  with  respect  to  H.R.  2  372  . 

Representative  Moor head  asked  me  a  question  with 
respect  to  the  consistency  of  H.R.  2372  with  the  Berne  Conven- 
tion.    At  that  time  I  referred  to  my  testimony  last  July  at  a 
Joint  Hearing  before  the  Subcommittee  on  Patents,  Copyrights  and 
Trademarks  of  the  Senate  Committee  on  the  Judiciary  end  this  Com- 
mittee in  which  I  addressed  that  subject.     I  enclose  a  copy  of  my 
testimony  with  this  letter  and  refer  the  Committee  to  pages 
203-214  of  the  printed  transcript  thereof.     A  summary  of  that 
testimony  follows t 

The  Berne  Convention  contains  a  fair-use  scheme 
similar  to  that  contained  in  United  States  copy- 
right law*  it  grants  an  exclusive  right  of  repro- 
duction to  the  creator  of  a  work,  but  permits 
reproduction  by  others  for  certain  purposes  (as 
defined  by  each  individual  member  country).  No- 
where in  the  Berne  Convention's  fair-use  scheme, 
however,  in  there  a  distinction  between  published 
and  unpublished  works  or  a  recognition  of  a  right 
of  first  publication.    Our  Copyright  Act  does  make 
such  a  distinction;  it  gives  an  author  the  right 
to  distribute  copies  of  the  copyrighted  work,  a 
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right  that  includes  the  right  of  first  publica- 
tion.    Because  American  courts  have,  to  some 
extent,  treated  this  right  to  first  publication  as 
different  from  other  statutory  rights,  the  balance 
of  equities  in  a  claim  of  fair  use  of  unpublished 
works  has  weighed  heavily  against  fair  use,  some- 
times so  heavily  that  a  finding  of  fair  use  of 
unpublished  works  has  been  all  but  precluded. 
Thus,  our  law  has  distinguished  between  published 
and  unpublished  work  to  an  extent  that  is  neither 
recognised  nor  endorsed  by  the  Berne  Convention. 
By  assuring  that  fair  use  of  unpublished  works  is 
determined  on  the  basis  of  all  the  fair  use 
factors,  American  law  would  not  only  be  compatible 
with  the  B\*rne  Convention,  but  would  represent  a 
major  step  toward  compliance  with  our  interna- 
tional obligations  under  it. 

The  second  topic  I  would  like  to  address  is  that  of 
privacy,  particularly  in  light  of  a  number  of  questions  raised  by 
Representatives  Glickman  and  Frank.     I  would,  on  further  reflec- 
tion, respond  to  those  questions  as  follows: 

There  is  authority  for  courts  applying  the  fair  use 
test  to  go  bryond  the  four  factors  set  forth  in  Section  107  and 
to  consider  general  equitable  concerns  in  determining  what  use  is 
and  is  not  fair.     The  emphasis  in  Justice  O'Connor's  majority 
opinion  on  the  supposed  "piracy"  by  The  Nation  in  Harper  &  Row 
Publishers,   Inc.  v.  Nation  Enterprises,   471  U.S.  539,  550-552 
(  1985)  is  one  example.     Another  is  Sony  Corp.  of  American. 
Universal  City  Studios,   Inc.,  464  U.S.  417,  448  (1984)  (applying 
an  "equitable  rule  of  reason"). 

While  it  is  thus  a  plausible  reading  of  the  Copyright 
Act  to  permit  judges  to  consider  such  factors  in  determining  what 
is  fair,   I  believe  it  is  more  consistent  with  Section  107  and 
with  sound  public  policy  to  limit  judicial  consideration  of  fair 
use  to  the  four  factors  set  forth  in  Section  107  and  no  others. 
A  particularly  powerful  argument  to  that  effect  was  made  by  Judge 
Pierre  Leval  in  an  article  published  by  him  in  the  Harvard  Law 
Review.     I  enclose  a  copy  of  it  for  the  Committer's  considera- 
tion . 

Representative  Frank  asked  me  a  number  of  hypothetical 
questions  designed  to  explore  whether  (however  Section  107  is  now 
interpreted)  copyright  law  should  presumptively  deem  a  use  of  any 
unpublished  material  as  unfair  if  the  material  at  issue  was 
obtained  illegally  by  a  journalist  or  in  some  similarly  surrepti- 
tious manner.     I  note,  at  the  outset,  that  I  am  unaware  of  any 
copyright  case  in  which  those  facts  were  present.     In  fact,   I  am 
unaware  of  any  situation  in  which  a  journalist  stole  or  pilfered 
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oopyrighted  material  and  then  quoted  from  it  in  some  article.  I 
am,  to  be  sure,  aware  of  many   "leaked"  memoranda,   letters  and  the 
like  which  have  been  quoted  in  the  press.     Any  new  limitation  on 
the  ability  to  quote  from  such  material  would,   I  believe,  raise 
the  gravest  First  Amendment  issues . 

What  though,  of  Representative  Frank's  inquiry  as  to 
whether  any  use  of  such  material  should  be  deemed  presumptively 
unfair        with,  perhaps,   some  built  in  First  Amendment  exception? 
My  response  is  negative  and  is  as  follows: 

Copyright  law  exists  "to  promote  the  progress  of  Sci- 
ence and  useful  Arts."     U.S.  Const.  Art.   1,  §  8,  cl.   8.     That  is 
its  sole  constitutional  purpose.     I  believe  any  use  of  the  law  to 
punish  behavior  that  is  viewed  as  morally  unacceptable  that  is 
not  aimed  at  furthering  the  creative  process  is  unsupported  in 
the  Constitution  and  might  well  be  unconstitutional. 

Copyright  law,  by  its  nature,  protects  only  expression 
not  facts  or  our  ideas.     Privacy  of  thoughts,  privacy  of 
facts,  privacy  of  anything  but  expression  is  not  only 
unprotectable  under  the  current  copyright  law  but  under  any  we 
have  ever  had.     In  fact,  if  copyright  law  sought  to  protect  facts 
or  ideas  to  grant  a  monopoly  in  them  --  it  would  run 

counter  to  tht»  single  most  accepted,   least  controversial  provi- 
sion of  that  Jaw.     A  recent  Supreme  Court  opinion  put  it  this 
way: 

"*No  one  may  claim  originality  as  to  f*cts. '  This 
is  because  facts  do  not  owe  their  origin  to  an  act: 
of  authorship.     The  distinction  is  one  between 
creation  and  discovery:     the  first  person  to  find 
and  report  a  particular  fact  has  not  "created  the 
fact;  he  or  she  has  merely  discovered  its 
existence  ....     [Thus,  facts]    'may  not  be  copy- 
righted and  are  part  of  the  public  domain  avail- 
able to  every  person.'"     Feist  Publications,  Inc. 
v.  Rural  Telephone  Service  Co.,   Inc.,    Ill  S.  Ct. 
1282,   1287-89  (I99x)   (citations  omitted). 

Thus,  unless  Congress  were  to  consider  a  radical  —  and  in  my 
view  radically  unwise  —  revision  of  law,  the  only  privacy- 
related  interest  that  could  be  protected  is  the  privacy  of  the 
expression  found  in  a  letter,  diary  or  the  like. 

I  have  previously  adverted  to  Judge  Leval's  article  and 
the  general  position  taken  therein  that  only  the  4  statutory 
factors  set  forth  in  Section  107  should  be  considered  in 
determining  if  a  use  is  fair.     Judge  Leval's  specific  treatment 
of  privacy  is,   I  believe,  persuasive.     It  reads,   in  its  entirety 
(without  footnotes)   as  follows: 
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"The  occasional  attempt  to  read  protection  of 
privacy  into  the  copyright  is  also  mistaken.  This 
trend  derives  primarily  from  an  aberrational 
British  case  of  the  mid-nineteenth  century  in 
which  there  had  been  no  repl icat ion  of  copyrighted 
material . 

-Queen  Victoria  and  Prince  Albert  had  made 
etchings  which  were  exhibited  privately  to 
friends.     The  defendant  Strange,  a  publisher, 
obtained  copies  s  rrept it ious ly .     Strange  wrote 
descriptions  of  tne  etchings  and  sought  to  publish 
his  descriptions.     Prince  Albert  brought  suit  to 
enjoin  this  intolerable  intrusion.     The  Lord  Chan- 
cellor, expressing  concern  for  the  privacy  of  the 
royal  family  and  disapproval  of  the  surreptitious 
manner  by  which  the  defendant  had  obtained  copies 
of  the  etchings ,   affirmed  the  grant  of  an  injunc- 
tion . 

"Prince  Albert's  case  is  noteworthy  as  the 
seed  from  which  grew  the  American  right  of  pri- 
vacy, after  fertilization  by  Brandeis  and  Warren. 
But  it  should  not  be  considered  a  meaningful  prec- 
edent for  our  copyright  law.     The  decision 
reflects  circumstances  that  distinguish  British 
law  from  ours        particularly  the  absence  from 
British  law  of  two  of  our  doctrines.     First,  al- 
though British  society  placed  a  higher  value  on 
privacy  than  we  do,  English  law  did  not  have  a 
right  of  privacy.     In  this  country,  a  right  to 
privacy  has  explicitly  developed  to  shield  private 
facts  from  intrusion  by  publication.  Second/ 
British  law  did  not  include  a  strong  commitment  to 
the  protection  of  free  speech.     American  law,  i.( 
contrast,  maintains  a  powerful  constitutional  pol- 
icy that  sharply  disfavors  muzzling  speech. 

"Serious  distortions  will  occur  if  we  permit 
our  copyright  law  to  be  twisted  into  the  service 
of  privacy  interests.     First,   it  will  destroy  the 
delicate  balance  of  interests  achieved  under  our 
privacy  law.     For  example,  the  judgment  f.iat,  in 
the  public  interest,   the  privacy  right  should  ter- 
minate at  ^eath  would  be  overcome  by  the  addi- 
tional fifty  years  tacked  onto  copyright  protec- 
tion.    Such  a  change  would  destroy  the  policy 
judgment  developed  under  privacy  law  denying  its 
benefits  to  persons  who  have  successfully  sought 
public  attention.     In  addition,  as  a  result  of  the 
preemption  provisions  of  the  federal  copyright 
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statute,  construing  the  copyright  Law  to  encompass 
privacy  might  nullify  state  privacy  laws. 

"Moreover,  the  copyright  law  is  grotesquely 
inappropriate  to  protect  privacy  and  obviously  was 
not  fashioned  to  do  so.     Copyright  protects  only 
the  expression,  not  the  facts  revealed ,  and  thus 
fails  to  protect  the  privacy  interest  involved. 
Because  the  copyright  generally  cannot  be  enforced 
without  a  publ ic  f i 1 ing  in  the  Library  of  Con- 
gress, the  very  act  required  to  preserve  privacy 
would  ensure  its  violation .     Final ly , 
incorporating  privacy  concerns  into  copyright 
would  burden  us  with  a  bewilder inyly  schizophrenic 
body  of  law  that  would  simultaneously  seek  to 
reveal  and  to  conceal.     Privacy  and  concealment 
are  antithetical  to  the  utilitarian  goals  of  copy- 
right .  " 

For  the  above  reasons  and  for  those  set  forth  in  my 
written  and  oral  testimony,    I  respectfully  urge  this  Committee 
favorably  to  report  out  H.R.   2372  in  the  very  form  that  it  has 
been  so  laboriously  negotiated.     It  is,   to  be  sure,    for  Congress 
alone  to  decide  what  copyright  law  will  best  serve  the  public. 
In  this  instance,   I  submit,   the  modest  amendment  embodied  in 
Title  I  of  H.R.   2372  is  precisely  what  is  needed  to  deal  with  the 
pressing  problem  with  which  authors,  publishers  and  ultimately 
the  public  is  faced. 


The  Honorable  William  J.  Hughes 
Chairman 

Subcommittee  on  Intellectual  Property 

and  Judicial  Administration 
207  Cannon  House  Office  Building 
Washington,  D.C.  20515 

cc:     The  Honorable  Carlos  J.  Moorhead 
The  Honorable  Dan  Glickman 
The  Honorable  Barney  Frank 
Hayden  w.  Gregory,  Counsel 


Sincerely, 


rr  i  o 
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House  Cowittee  on  the  Judiciary 
Subcoeetittee  on  Courts ,  Intellectual  Property, 
end  the 
Administration  of  Justice 
end  the  Senate  Committee  on  the  Judiciary 
Subcommittee  on  Patents,  Copyrights  and  Trademarks 
July  11 ,  1990 
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Kr.  Chiirwan  arid  distinguished  cowmitt**  mfmbf  rs:  I 
appear,  at  your  invitation,  to  ttstify  in  support  oi  the  adop- 
tion of  S.  2370  and  K.R.  4263,   legislation  designed  to  assure 
that  fair  use  principles  are  applied  to  unpublished  as  veil  as 
published  works.     I  appear  to  express  the  concern  of  and  sup- 
port for  this  legislation  of  the  American  Historical  Associa- 
tion ,  the  Organization  of  American  Historians,  the  National 
writers  Union,  the  Authors'  Guild,  Inc.,  POT  American  Center 
and  the  Association  of  American  Publishers*     I  appreciate  ycur 
invitation,  and  am  delighted  to  have  the  chance  to  testify 
before  you. 

I  have  sore  than  once  encountered  the  topic  of  theee 
hearings  in  litigation  on  behalf  of  clientsi     I  vas  counsel  to 
The  Mat low  in  the  unsuccessful  defense  of  tbeir  position  in 
Harper  fc  Kov  v.  Ifetlon  Associates1  r  I  represented  Random  House. 
Inc.  in  their  unsuccessful  effort  to  persuade  the  Supreme  Court 
to  grant  a  vrlt  of  certiorari  in  the  case  brought  against  it  by 
J.D.  Salinger2;  amd  Ir  together  with  Professor  Leon  Friedman, 
unsuccessfully  urged  the  Supreme  Court  on  behalf  of  PEW  Ameri- 
cas Canter  end  the  Authors  Guild  Inc.,  as  emici  curiae,  to 
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grant  a  writ  of  cert  iorari  in  the  case  of  New  Era  Publics*  ion*- 

v.  Henry  Holt  t  Co.3    No  one  with  the  von-Ioss  record 
reflected  in  these  cases  could  fail  to  be  described  as  en 
expert  in  this  area.     I  hope,  however,  you  will  indulge  me  in 
the  assumption  that  in  other  areas  of  lav  I  have  occasionally 
done  better.    More  than  that,  I  hope  you  will  agree  vitb  me 
that  the  legislation  about  which  these  hearings  center  should 
be  adopted. 

The  need  for  the  adoption  of  r.*w  legislation  in  this 
area  did  not  arise  overnight.     It  is  not  t^ie  product  of  one 
litigatloa  or  of  one  ruling ,  and  cert* inly  not  the  views  of  any 
one  judge.    To  some  degree,  it  arises  f ixm  the  language  of 
section  107(2)  of  the  Copyright  Act  itself;  that  section  states 
that  "the  nature  of  the  copyrighted  work*  shall  be  one  factor 
to  be  taken  into  account  in  determining  if  a  use  of  another's 
expression  was  "fair."    tfhot  is  it  talking  about?    The  nature 
of  the  work  in  the  sense  of  a  biography  or  a  cookbook?    a  poem 
or  a  sua i eel  composition?    The  fact  that  a  work  is  predomi- 
nantly factual?    Or  whether  the  quoted- from  work  was  previously 
published  or  unpublished? 


S73  f.2d  57«  <2d  Cir.  1989),  reh'g  isj^A  tft  ki££< 
F«2d  6S9  (2d  Cir-),  cert,  dmied,  110  Sup.  Ct.  Utt 
(1990). 
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Prior  to  the  Supreme  Court's  ruling  in  the  Jiauon 
case,  the  relevance  of  the  unpublished  character  of  a  work  ras 
hardly  clear.    With  tha  abolition  in  1974  of  publication  as 
what  tha  House  Report  characterized  as  the  •dividing  Una 
between  coMon  lav  and  statutory  protection  and  betvaen  both  of 
these  forms  of  legal  protection  and  the  public  domain.-4  the 
argument  va*  certainly  plausible  that  the  determination  of  fair 
use,  as  veil,  vas  not  to  be  wade  based  upon  the  published  or 
unpublished  status  of  the  vork  at  issue.    So  was  the  competing 
contention  that,  as  a  Senate  Report  observed,  "[t]ha  applica- 
bility of  the  fair  use  doctrine  to  unpublished  works  [remains] 
narrowly  United.*5 

In  its  ruling  in  the  Nation  cait,  the  Supreme  Court 
opted  for  the  second  viev.  concluding  that  "under  ordinary  cir- 
cumstances, the  author's  right  to  control  the  first  public 
appearance  of  his  undiaseminated  expression  will  outveigh  a 
claim  of  fair  use."    471  U.S.  at  555.    Tvo  yesrs  later,  in 
Sallnoer,  the  Court  of  Appeal*  for  the  Second  Circuit  concluded 
that  unpabliahed  vor5ts  -normally  enjoy  complete  protection 
against  copying.1"    And  ift  the  still  more  recent  ruling  of  the 


«  H.R.  Rep-  No.  94-1476,  94th  Cong..  2d  Sess.  129  (1974). 
5       s-  Rep.  Mo.  94-473  ,  94tli  Cong.,  1st  Sess.  64  (1975). 
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Court  of  Appeals  ift  the  ycy  gra  cm,  the  Court  of  Appeals  con- 
cluded that  publication  of  .van  "a  null  .  .  .  body  of  unpub- 
lished mater  let  cannot  pass  the  fair  use  test,  given  the  strong 
presumption  against  fair  use  of  unpublished  vort.'    8?3  7.26  at 

Theat  rulings  have  had  enormous  practical  as  veil  as 
theoretical  inpact.     As  a  result  of  the  rulings,  history  carnot 
now  be  written,  biographies  prepared,  non-f jction  works  of 
almost  any  <ind  drafted  without  the  gravest  concern  that  even 
highly  limited  quotations  from  letters,  diaries  or  the  like 
will  lead  to  a  finding  of  copyright  liability  and  the  conse- 
quent issuance  of  an  injunction  against  publication.  Subjects 
ot  biographies  and  their  heirs  have  been  provided  a  powerful 
weapon  to  prevent  critical  vorks  from  being  published.  They 
have  used  it  unsparingly.    Authors  have  been  obliged  to  charac- 
terize —  without  quoting,  without  paraphrasing  —  what  their 
subjects  have  said,  thus  waking  it  impossible  for  readers  to 
pass  judgment  for  themselves  aoout  the  nature  of  what  was,  in 
Tact,  »aid.     So  acute  is  the  concern  wrought  by  these  rulings 
that  Arthur  Schlesinger  jr.  has  observed,  Ti]f  the  law  were 
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this  way  vhan  I  wrote  tit  three  volumes  or  The  kam  of 
Bpoaevalt.  1  aight  still  be  tvo  volumes  snort. 

At  the  risk  of  belaboring  the  point*  allow  mm  to 
guide  you  on  *  briof  trip  through  current  loo.il  doefcrlna.  In 
The  Nation,  as  1  have  said,  the  Supra**  Court  ieclared  that 
"under  ordinary  circuutMcti'  a  clalai  of  fair  uaa  would  not  bo 
sustained  aa  ragarda  an  unpubl  i thed  work.    471  U.S*  at  555, 
That  determination,  aa  latar  construad  and  applied  by  tha  Court 
of  Appeals  for  tha  Second  Circuit r  has  msda  it  all  but  Impos- 
sibia  for  allagad  infringers  to  meet  tha  four-part  test  that, 
according  to  Sextloa  107  #  a  court  aust  coasidar  to  datarmina 
whether  or  not  a  usa  was  fair*    Enacting  this  bill  into  law 
will  aliminate  that  nearly  insurmountable  presumption  against  a 
finding  of  fair  usa  vfcila  still*  leaving  tha  courts  fraa  to 
engs^p  i*  a  datailad  examination  of  what  usa  is  and  is  not 
fair, 

Tha  nation  casa  included  a  crucial  and  lengthy  pre- 
liminary discussion  explaining  why  usas  of  unpublished  works 
find  last  fawor  undar  tha  suction  107  factors  than  usas  of  pub- 
lishad  worke.    Tha  Court  noted,  citiag  an  earlier  decision, 
that  tha  grant  of  copyright  monopoly  is  *' intended  to  motivate 


<        Kewsweek,  December  25 ,  19«S.  p.  BO. 
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the  creative  activity  of  aufnors  and  inventor*  by  the  provision 

a  special  reward,  and  to  allov  the  public  access  to  the 
P*>oducts  of  their  genius  after  UJ  limited  period  of  exclusive 
control  has  aspired."    471  U.S.  at  S«,  citing  Sony  Gam,  oj 
tettlsj  v.  universal  city  studi^,  inC-    4(4  U.S.  417.  429 
(1M4).    The  Court  declared  that  a  holder  of  a  copyright  pos- 
sesses a  special  right  first  to  publish  his  work.    But  vheress 
Section  106(3)  of  tha  Copyright  Act  sets  forth  that  right  as 
one  of  thosa  possessed  by  a  copyright  ovnar  (and  thus,  presum- 
ably, subject  to  fair  use  under  Section  107)  the  Court  vent  far 
toward  elevating  the  right  of  first  publication  to  being  the 
Act's  Most  significant  right.    471  U.S.  at  553.    It  observed 
that  the  purpose  of  the  copyright  clause  was  'to  increase,  and 
not  to  impede  the  harvest  of  knowledge.*    471  U.S.  at  345.  It 
than  presumed  that  tha  crucial  economic  incentive  to  create  lay 
in  retaining  the  right  to  disseminate  to  the  public  one's  ovn 
work  and  that  allowing  liberal  fair  use  would  rob  a  copyright 
holder  of  the  commercial  value  of  that  right.    Thus,  it  forged 
*  c™c**l  between  tha  right  of  first  publication  and  the 

purpose  served  by  the  copyright  clause  —  maintaining  an  incen- 
tive to  produce  works  of  artistic  and  intellectual  ^nius.  tut 
in  so  doing,  the  Court  seemed  to  suggest  that  a  historian  or 
other  scholar  can  use  unpublished  material  fairly  only  in  tha 
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m0r.t  extremely  limited  circumstances .  lest  the  purpose  «.r«ed 
by  the  copyright  monopoLy  be  transgressed. 

Rec.ll  now  the  four  factor,  considered  by  a  cocrt  to 
determine  fair  u.e:    U>  the  purpo..  and  character  of  the  use; 
(2)  the  nature  of  the  copyrighted  work,  (3)  the  .mount  end  sub- 
stantiality of  the  portion  used  in  relation  to  the  copyrighted 
vork  as  a  wholes  and  <4>  the  effect  of  the  use  upon  the  poten- 
tial merket  tor  or  value  of  the  copyrighted  work.    Citing  the 
w.tio.'«  pr.li.in.ry  discussion  emphasising  the  limited  circum- 
stance, in  which  use  of  unpublished  doc^ents  is  protected  by 
fair  us.,  the  opinions  of  the  Second  Circuit  have  *place[dl 
special  emphasis-  on  the  second  factor  --  the  nature  of  the 
copyrighted  work.    SlUjfll£.  811  F-2d  **  9S-    te  rMd  by  th# 
Second  Circuit,  then.  The  Wat  ion  requires  the  courts  to  make  a 
redundant  and,  from  the  point  of  vie*  of  the  secondary  user,  a 
loaded  inquiry.    A  court  must  place  "special  empha.ls'  upon  the 
second  fector;  if  •  work  i«  unpublished,  the  alleged  infringer 
will,  in  the  ordinary  course  end  for  thet  r.aaon  aloor.  lose  on 
the  second  factor}  *  A  if  the  accused  lose,  on  the  second  fec- 
tor. thee  he  or  she  is  well  on  the  w.y  to  losing  the  case. 

Prom  en  adverse  decision  on  the  second  factor,  it  is 
a  natural  —  almost  Inevitable  —  step  under  current  la-  for  a 
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court  to  find  against  the  defendant  on  the  fourth  factor,  the 
effect  of  the  use  on  tha  market  £or  the  copyrighted  vork  — 
which  tha  court*  have  consistently  concluded  is  "the  single 
most  important  element  of  fair  use,"    Ifeiion,  471  U.S.  at  586. 
Since  the  crucial  preliminary  question  is  whether  the  copyright 
holder  has  in  fact  exercised  tha  right  to  publish,  any  dissemi- 
natioii  befora  he  does  so  will  by  definition  interfere  with  a 
vriter's  opportunity  initially  to  publish,     in  Sfiiflajtr.  for 
example,  the  Second  Circuit  noted  that  'tha  impairment  of  the 
narket  seems  likely  [because  t]he  biography  copies  virtually 
•11  of  the  moat  interesting  passages  of*  Salinger's  unpublished 
letters.    i;i  r.2d  st  it  is  not  coincidental  that  in  nei- 

ther case  intarpretitwg  the  Union  has  the  Second  Circuit  nj& 
found  some  impairment  oF  the  market.    And  so,  the  fact  that  a 
work  is  unpublished  leads  speedily  «  and  dangerously  easily  — 
to  a  rv'ing  by  rote  in  favor  of  the  plaintiff  ott  the  critical 
fourth  factor,    with  this  victory  in  hand  -  the  second  factor 
Plus  the  -most  important*  fourth  fsctor  -  the  plaintiff  cannot 
lose.    And  the  plaintiff  does  not  lose. 

Something  is  missing  from  this  analysis.    Is  it  not 
possible  to  distinguish  between  kinds  of  appropriations  of 
unpublished  material?    Surely  *  difference  exists  between  the 
writer  who  quotes  extensively  from  previously  unpublished  poems 
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simply  to  take  advantage  of  particularly  mellifluous  espression 
and  tba  historian  who  quotas  tha  espressicn  because  it  is  nec- 
•snary  to  explain  tba  nature  of  tha  post's  literary  contribu- 
tion.   Sural?,  tha  at  fact  on  tha  mar sat  of  tha  unpublished 
material  is  coeaiderebly  mc~a  pronounced  in  tha  former  caw, 
vfeara  tba  r  a  ad  ins  public  first  glimpses  everything  in  and  ot 
itsalt.  than  in  tha  lattar  caaaf  vhare  tba  public  vievs  tha 
unpublished  expression  as  central  to  an  independent  wrk  of 
criticism.    Uadar  tha  lev  currently  being  enforced,  courts  sim- 
ply do  not  ask  these  questions. 

There  have,  to  be  sure,  been  some  Indications  that 
recant  fair  use  rulings  ellov  the  quotation  of  at  least  some 
unpublished  material.    For  example,  in  his  opinion  denying  a 
petition  for  e  reheering  of  Me*  Era.  Judge  Miner  responded  to 
critics  of  the  Court* s  original  conclusion  vith  tha  observation 
that  'there  is  nothing  in  the  Ittav  tral  majority  opinion  that 
suggests-  certs  is  small  amounts  of  unpublished  expression  would 
sot  constitute  fsir  use.    894  r.2d  at  £41.    Judge  Metaasn,  tha 
author  of  the  Second  Circuit  opinion  in  Salinger,  asserted,  in 
support  of  reconsidering  lev  era,  that  "the  doctrine  of  fair 
use  permits  some  modest  copying  of  sn  author* s  espression  in 
those  limited  circumstances  there  copying  is  necasssry  fairly 
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end  accurately  to  report  a  fact  set  forth  in  the  author's  writ- 
es."   14.  at  663. 

But  theie  words  do  not  solve  the  pro!  xem.    Any  fair 
use  analysis  involves  inherently  unquentif ieble  judgatenti.  The 
question  of  hov  «och  use  of  another's  expression  is  too  *ucfe 
will  be  with  us  as  long  as  the  concept  of  fair  use  itself  is 
with  us.    But  with  the  addition  of  the  concept  that  virtually 
any  use  of  expression  froai  unpublished  works  is  unfair,  any 
delicate  balancing  process  has  been  undone. 

Although  the  Second  Circuit  decisions  have  exacer- 
bated the  situation  created  by  this  portion  6f  the  Wat  ion  rul- 
ing, the  central  problem  —  the  problem  addressed  by  these 
bills  —  remains  the  strong  presumption  against  finding  fsir 
use  for  unpublished  Material  articulated  in  the  iratioei  case 
itself.    1  do  not  come  before  you,  then,  simply  to  ask  for  the 
supposed  •overruling-  of  dicta  in  the  Second  Circuit's  Hew  Era 
opinion,  as  on*  cosvientator  has  advised  this  committee.7 
Instead,  what  needs  rethinking  —  and  a  legislative  response  « 
is  the  very  analytical  fraatevork  of  this  issue  thst  insists 


Letter  Crow  Jane  C*  Cinsburg  to  Representative  Robert 
Kestemmeier  3  (June  25,  1S90)  [hereinafter  Ginsburg 
letter!. 
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that  thw  ^published  character  of  a  work  should  weigh  heavily 
against  any  quotation  from  it  owing  deemed  fair. 

WiT  should  this  be  so?    Why  should"  it  ba  so  at  all? 
in  soma  circumstances,  the  unpublished  character  of,  say,  a 
quoted-from  poaai  or  essay  about  to  ba  published  may  well  gravi- 
tate against  a  finding  of  fair  use.    But  why  should  the  disclo- 
sure of  the  "smoking  gun"  quotation  froai  a  letter  written  by  a 
corrupt  political  leader  even  b*  presumed  to  be  unfair?  Why 
should  Robert  Care's  use  of  any  quotations  from  th*  pspmrs  of 
Robert  Moses  in  Caro's  preparation  of  his  critical  —  and 
Pulitser-Prise  winning  —  biography,  'The  Power  Broker,*  be 
deemed  presumptively  unfair?    Why  should  Jamee  Reston,  Jr.,  the 
author  of  a  recant  biography  of  John  Connolly,  have  had  to 
limit  significantly  his  use  of  letters  written  from  Mr. 
Connolly  to  President  Lyndon  B.  Johnson  because  (as  Reston 
wrote)  *oo  author  could  bear  I  the]  risk"  that  any  such  use 
would  now  be  deemed  unfair?8    Why  should  Bruce  Perry,  the 
author  of  a  forthcoming  biography  of  Kalcolm  K,  have  been 
forced  to  delete  'a  great  deal  of  material"  from  letters  of  his 
subject  which  are  assent ial  to  conveying  his  cheracter  because 


*       Letter  frost  Janes  Reston,  Jr.  to  Arthur  m.  Schlesinger, 
Jr.,  quoted  in  Brief  Aaiici  Curiae  of  PEM  American  Center 
and  the  Authors  Guild  Inc.  in  Support  of  Petition  for  Car 
tlorari  (Ko.  B9-SM! . 
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of  threats  fro*  hi*  widow  that  she  is  "quita  concimed-  about 
the  biography  baing  written  without  har  consent?5    Why,  as 
v«iir  should  victor  K rawer,  a  Literature  scholar  who  ha*  been 
working  oa  a  biography  of  J«ut  Agee,  thus  far  hava  baan  ai»ply 
unable  to  publish  hia  work  bocauaa  of  opposition  by  tha  execu- 
tor  of  tb«  Agee  eatata?10    Tha  problem  lies  with  th  niuap- 
tion  itself,  not  with  any  particular  judicial  application  of 
it. 


Ia  the  end,  the  presumption  against  any  use  of  unpub- 
lished expression  being  deestad  fair  Misapprehends  the  way  his- 
torians, biographers  end  others  go  about  thsir  efforts.  Judge 
Level  B«de  this  point  eloquently: 

First,  all  intellectual  creative  activity  is  ia  part 
derivative.    There  is  no  such  thing  as  a  wholly  original 
thought  or  invention.    Bach  advance  steads  on  building 
blocks  fashioned  by  prior  thinkers*    Second,  important 
areas  of  intellectual  activity  are  explicitly  referential. 
Philosopfcy,  criticism,  history,  and  even  tha  nature!  sci- 
ences require  continuous  raexeaU  nation  of  yesterday's 
theses. 

Quoting  or  paraphrasing  expression  of  tan  is  the  key  to  this 
enterprise.    It  creates  understanding,  not  simply  dry 


9  Letter  frost  Bruce  Perry  to  Svnetor  Paul  Simon  (July  4, 
19*0) . 

10  Chronicle  of  Hjflfafj[  Education.  *pril  IS,  1990,  p.  All. 
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knovledge.    It  allow*  us  to  appreciate  inference,  to  explain 
m*nce.    It  allows  us  to  probe  the  state  of  mind  of  historical 
flour**,    Croatia  a  foreboding  and  legalistic  preeumption 
against  this  aort  of  enterprlae  harms  our  understanding  of  our- 
selves  and  thua  feila  to  fulfill  tha  pcrpoaaa  of  the  copyright 
iav.    a.  long  aa  the  far  "neTrower  standard'  for  unpublished 
documents  remains,  a  court'*  four-factor  Inquiry  will  always 
coaplete  itself  bafor*  it  begins.    The  chance  that  a  uaa  of 
unpublished  works  will  be  determined  to  be  -fair"  will  be  slim, 
at  beat  —  and,  mora  often,  non-existent* 

Informed  criticises  history  or  biography  take*  year* 
to  create.    Thoaa  who  do  so  s«rwe  all  of  c*  by  their  efforts* 
With  increasing  frequency,  those  who  write  th*ae  works  h*we 
bean  constrained  in  thair  efforts,  thr**t*ned  by  a  body  of  law 
that  has  rigidly  enforced  a  legal  proposition  that  inhibits 
scholarahip  by  chilling  th*  publication  proceas  itself.  The 
bills  before  you  will  go  far  to  ending  th*t  chill  by  permitting 
the  weighing  of  particular  u*«*  ag*inat  the  assuredly  signifi- 
cant copyright  owner's  right  to  be  the  firat  disseminator  of 
hie  priwate  work.    I  do  not  for  a  sonant  suggast  that  the  right 
of  firat  publication  —  and  tha  commercial  valua  that  f Iowa 
froai  it  —  la  not  important  or  that  it  ahould  not  play  a  large 
part  in  a  court' a  fair  use  analysis.    But  by  eliminating  a 
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gen.r.l  pr.su.pt  io«  which  so  disfavor,  the  use  of  unpubli.hrf 
•spree.ion  that  virtually  .U  non-fiction  writing  bu  been  put 
•t  peril,  these  b*lls  will  us  all. 

copTriaht  tniaBctiaoj 

Ibere  is  an  soditlonel  disturbing  bleoant  of  this 
jurisprudence  that  I  would  like  to  addr.a.c    the  rather  promis- 
cuous wa,  i„  which  courts  issue  injunctions  for  violations  of 
the  copyright  law,.    ,„  the  context  of  unpublished  expression, 
*y  concerns  are  even  stronger. 

I"  aililMK.  Judge  Newsuun  concluded  that  if  •  biogra- 
pher -copies  .or.  tha«  .inilMl  at  [unpublished]  expres- 
sive content,  be  daserved  to  be  enjoined.-    »n  r.2d  et  M.u 

B"*d  ^  language,  the  majority  opinion  in  New 

&t  <Wcl.red  that  -[.]i„c.  th.  copjinq  of  .Mr.  thM  RlniMl 

-ousts*  of  oopwbli.hrf  expressive  «t«ri«l  c.lla  for  a* 
injunction  barring  unauthorised  us.  .  .  .  th.  consequence,  of 
the  district  coorf.  findlB,  tthat  .  ^  ^  ^  n#s_ 

liQible.  a-nuni  v..  unfairly  used)  ,.eai  obvious.-    873  P.2d  at 
SM.    ixpuining  his  view.  in  his  response  to  th.  .otlon  f«*r 
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rehearing,  Judge  Minar  made  plain  that  -under  ordinary  cireum- 
ttances*  use  of  aorc  than  minimal  amounts  raqulras  an  injunc- 
tion.   «S4  F.2d  at  «2. 

.  In  my  view,  both  tha  language  of  tha  Stliffittl  «id  th« 
Mev  Era  rulings  ara  consistent  with  tha  lav  that  has  generally 
existed  in  thia  araa.     It  ia  perfectly  accurate  for  Judge  Minar 
to  conclude  that  at  least  uw?n  "ordinary  circumstancee* 
injunction*  routinely  follow  findings  of  copyright  liability. 
So  they  have,    tut  ahould  they? 


Amendment  lav,  that  injunctions  on  books  ara  generally  anathema 
to  a  fraa  society.    »rior  restraints  are  generally  sieved  -a* 
the  most  aerious  and  least  tolerable)  infringement  on  First 
AMndatnt  rights.  *    »mbraaka  Prams  Xss'n  v.  StV»rt  r  427  U.S. 

555  (1*T6>.    We  do  not  permit  prior  restraint!  in  libel 
caees,  so  aattar  boa  persuasively  a  plaintiff  demonstratea  harm 
caused  by  the  intended  speech.    The  Supreme  Court,  to  thia 
date,  has  never  held  constitutional  any  prior  restraints  on 
publication  by  a  newspaper.    Why,  than,  ara  ve  quite  so  willing 
to  interpret  copyright  lav  to  require  even  the  near -automatic 
isauance  of  an  injunction  against  the  publication  of  e  book 
which  includes  in  it  some  Infringing  material?    if  the  First 


1  start  with  the  proposition,  not  unknown  ia  First 
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AmervWnt  pmmttd  a  court  fro*  enjoining  th«  entire  Pentagon 
Papers,  notwithstanding  the  national  security  concerns  cited  by 
the  government  which  vara  etpllcitly  accepted  by  a  majority  of 
tha  Court r  why  should  selective  unpublished  quotations  used  in 
*  significant  piece  of  history  or  scholarly  criticism  routinely 
be  subjected  to  tha  literary  equivalent  of  capital  puaishmeat 
known  as  an  injunction? 

I  auogeat  no  sors  than  that,  at  tha  laast,  courts 
should  weigh  carefully  what  remedy  should  be  swarded  even  after 
e  finding  of  inf r ingemant.    Enjoining  publication  of  a  book  is 
serious,  and  ritualistic  indentation  of  the  availability  of 
injunctions  in  copyright  cases  stakes  it  no  Less  so.12    I  thus 
agree  with  the  views  of  chief  Judge  oakes  is  his  opinion  in  flsy 
lrj|,  in  which  he  said  that  **  non- injunctive  remedy  (often] 
provides  the  best  balance  between  the  copyright  interests  end 
the  rirst  amendment  interests  at  stake*  in  any  given  case.  «73 
f.2d  at  597. 

On  one  level,  enacting  this  bill  into  law  should  go  a 
long  way  toward  reducisg  the  number  of  nearly  automatic 


12 


Mot  insignificantly,  the  Copyright  Act  illicitly  repudi- 
ates the  automatic  issusnce  of  an  injunction*    it  provides 
J?"*1*.11?"    ™T  Court  .  .  .  MX  .  .  .  grent  temporary  and 
final  injunction-*    (emphasis  supplied) 
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injunctions  bjr  reducing  tha  nusbar  of  infrlngawant  cl»i»* 
gainst  publishan  and  authors  vho  Mkt  **lactiva  usa  of  unpub- 
lishad  asfcrsaalon.     iut  tha  injunction  Usua  cuts  daapar.  t 
join  othar  cwintitdra  in  urging  Co*sfreaa*  ftrstally  to  r«qu«*t: 
th«  Copyright  Office  to  awaluata  how  fraquantly  and  with  what 
justification  court*  issua  injunction*  •gainst  publiabara  and 
author*  in  iAtrlfVatMfit  cmm.    Tha  Copyright  Offica  should 
jui«it  to  Congrass  tha  raaults  of'  ita  find! no*  and  Congraas 
should  rawiaw  tboaa  t  indings,  raflactlng  cnrafully  on  tha  pro- 
found implications  for  tha  rirat  taandstant  thay  nay  auggast. 

Tha  Urn»  Convantlon 

Tha  propoaad  aw^wftt  provldas  tha  additional  bane- 
fit  of  bringing  our  copyright  lav  aora  in  lina  with,  tha  intar- 
national  copyright  standards  sat  forth  in  tha  Barna 
Convaatioa.1*  tt  has  baaa  arguad  bafora  this  C 
tha  anamsaafit  is  soaahov  incompatible  with  tha  seme  Conven- 
tion, km  X  will  iadicata  later,  it  appear*  on  tha  contrary 
that  passage  of  this  bill  say  wall  ba  a  major  stap  toward  co 
pliance  with  our  intamational  obligations. 


ittee14  that 


13 


14 


seme  Convention  for  tha  Protection  of  Literary  aad  Artis- 
tic works,  »ari*  act  of  J una  24,  1971  [harainaftar  Barna 
Convention]  • 

Saa  Ginsberg  Lattar  4. 
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Mfart  reaching  that  issue,  hovcver.   I  start  with  a 
far  easier  on*:    whether,  end  to  what  Mttnt,  our  adherence  to 
the  Berne  Convention  restricts  the  ability  of  tha  Congress  to 
amend  American  copyright  lav.    Tha  Berne  Convention  Implementa- 
tion Act  of  19B615  wakes  plain  that  the  Convention  is  "not 
self-executing.-16    Tht  Act  further  St** as  that  "(tine  obliqe- 
tiona  of  the  United  Statei  under  the  Berne  Convention  way  be 
performed  oaly  pursuant  to  appropriete  domestic  law.*17 
ri Rally,  the  Convention  itself  gives  authors  protections  *  in 

countries  of  the  Union  other  then  the  country  of  origin*  of  the 
to 

work.       what  all  tbia  boils  down  to  is  tha  following:  the 
Berne  Convention  is  not  American  lav;  the  teme  Convention  can 
be  followed  only  by  applying  American  lav;  and  the  Berne  Con- 
vention simply  does  not  apply  to  American  authors  filing  claims 


*5      Pub.  L.  *o.  100-MB,  102  Stat.  2«3  thereinafter 

x»p Lamentation  Act]  (codified  as  amended  in  nest tared  sec- 
tions of  17  U.S.C). 

1€      JUl-  *  2(1).  102  Stat,  at  2853. 

17      14.  s  2(2),  102  Stat,  at  2853. 

*•     Berne  Convention,  art.  S(l).    The  "couetry  of  origin"  of  a 
vort  is  determined  according,  to  e labor tte  rules  set  forth 
in  the  Berne  Convention,  art.  Me). 
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ifi  American  court*  tor  their  unpublished  works  or  their  works 
published  in  the  U.S.19 

The  Berne  Convent  ion ,  in  any  event,  employs  e  "fair 
use"  scheme  sisiiler  to  our  own:     it  gives  en  exclusive  right  of 

reproduction  to  the  creetor  of  e  work,20  but  permits  reproduc- 

21 

tion  by  others  for  certain  purposes.        The  Convention 


19      Sftf  Musi  Beoort  of  the  Ad  Bcc  Working  Group  on  DJ, 

Adhereece  to  the  BoxM  Coeweation-  10  Colun.-vLA  J.L.  t 
Arts  S13,  Sle-17  rUltn    See  also  3  •€.  If  issuer  t 
t>.  Himmer,  Copyright  S  17.01|BT7et  17-8  (l«t$)  (protec- 
tions provided  by  Convention  ere  "minimum  stanflerdlsl. 

3rd  to  Co* vest  ion  claim- 


20 


vhich  the  United  States  must  accoc 
ants  but  need  not  make  available  to  Istrieani");  S. 
Rlcketson,  The  Ferae  Convention  for  the  Protection  of  Lit- 
erary and  Artistic  Works i  i  5.71,  at  212 
(19«7)  <Tor  his  umpubi isaed  works,  an  [American)  author 
receives  in  (the  O.S.I  the  protection  of  [American]  lav, 
but  none  of  the  rights  4  spec!  el  If  granted'  by  the 
Convent  ion.") • 


For  their  works  published  abroad  in  a  Berne  Union  member 
nation^  American  authors  filing  a  claim  here  would  receive 
both  domestic  law  protection  end  Berne  protection.    &fft  s. 
Bicketson,  %  5.71,  at  212.    *fceir  Berne  claims ,  like  the 
claim  of  foreign  nationals  whose  works  are  published 
abroad*  might  be  unenforceable  if  our  lav  did  not  support 
the  claim*    This  is  because  Berne  is  given  effect  here 
only  under  our  law.    $££  lea? lee* station  Act  $  3(a). 

|ea^l7  U.f.C.  S  104(a),  (c)  U*fl2);  Berne  Convention,  art. 

21      See.  17  U.B.C.  $  107  <19S2);  Berse  Convention,  arts.  9<2) 
(general  exception),  1011)  (use  of  quotations),  10(2)  (use 
in  teaching),  I0bis(2)  (use  for  reporting).    One  provision 
permits  reproduction  of  published  articles  without  employ- 
ing a  fair  use  analysis.    See  Berne  Convention,  art. 
lObisU). 
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explicitly  declares  that  "tl]t  *h«ll  b*  •  Mtttr  for  lecisle- 
tion  in  the  countries  of  thv  Union*  to  def  ine  those  "certain 
special  c«itl"  in  which  reproduction  is  ellovad.2* 

The  purpose  of  this  ichtM,  am  elaborated  in  the 
leading  treatise  on  tha  Nrni  Convention,  hu  a  familiar  ring 
to  American  tare: 

"(Tlhaaa  *ioht  be  described  as  inatances  «atn  It 
la  considered  that  the  'public  interest'  should 
prevail  against  the  private  interests  of 
authors,  •  •  .    In  troth,  'public  interest1  is  a 
shifting  concept  that  requires  a  careful  balancing 
of  competing  claims  in  each  esse.*23 

The  members  of  the  internet! one  1  copyright  community 
perform  this  careful,  feet -dependent,  case^by-cese  equitable 
•nalrmia  by  instructing  their  courts24  to  consider  several  fac- 
tors.   These  include  the  following: 


Berne  Convention,  art.  9<2). 

S.  ftlcfcetson,  *  9.1.  at  47?  (19*7),    §ej  World  Intel- 

lectual Property  Organization,  Pub.  Ho.  €l5Ti>#  Guide  to 
tbf  >>erne  Convention  $  io.l,  at  58  (1971)  thereinafter 
SillA!  ClTlherj  a  in  (of  limitations  on  the  eaclusive 
right is  to  meet  the  public's  thirst  for  information**). 

if*,  t^St**  fimite*  $  10,4,  at  59  (The  fairness  or  other- 
vise  of  vbat  is  done  is  ultimately  a  matter  for  tha 
courts.  .  .  .•)■ 


4C'S  " 
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(1)    the  reproduction  should  m*ot  conflict  with  a 
normal  exploitation  of  the  work";25 

it)     it  should  'sot  unreasonabi^-prfrjudice  the 
legitimate  interest*  of  the  author0;26 

(3)    It  should  be  •compatible  vith  ffcir  practice';27 
and 

U)    the  extent  of  the  use  should  be  'justified  by 
the  purpose. "2* 

Both  American  lav  amd  the  Berne  Convention  express  an 
interest  in  preserving  an  author's  "property  interest  in 
exploitation  of  prepublicetion  rights.'2'    Prior  to  IS76,  our 
law  di*!  so,  in  good  part,  by  erecting  a  wall  between  published 
and  unpublished  works.    The  Berne  Convention,  on  the  other 
hand,  directs  courts  to  consider  an  elleged  infringement  of 


25      Berne  Convention,  met.  9<2). 

z«  14. 

27     id,,  srts*  10(1),  (2). 

2*  Stt  ftiifl  14-<  art*  10bis(2>  ClTjo  the  extent  jus- 

t if  led  by  the  Tnformatory  purpose."). 

29     Hat  ion,  471  U.S.  at  555. 
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that  interest  in  exploitation  of  the  work  as  part  of  the  fair 
use  eguitabLe  analysis. 

ffovfcere  in  the  Berne  Convention  has  tha  international 
copyright  coestunity  categorically  excluded  unpublished  vorks 
froai  a  fair  use  analysis.    There  is  no  pub li shad  v.  unpublished 
distinction  in  tha  Berne  Convention's  fair  use  scheste.  To 
abolish  such  a  distinction  in  our  lav  vould  make  American  lav 
*ore  not  lass  cowp  N  iblt  with  the  Berne  Convention. 

Tha  explanation  as  to  vhy  American  copyright  lav  dif- 
fers frost  international  copyright  lav  in  this  regard  appears 
straightforward.    Our  Copyright  Act  gives  an  author  the  right 
•to  diatributa  copies  ,  .  ,  of  tha  copyrighted  work,-30  That 
right  includes  *a  distinct  statutory  right  of  first 


30 


17  U.S.C,  $  106(3)  <1S«). 
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pubi  lest  ion.-3*  Thn  Berne  Convention  does  not  rtco^nlw  suck  * 
general  right,32  though  it  has  lately  considered  doing  so.33 

Where  vs  have  strayed  from  tee  international  consen- 
sus Is  in  how  to  consider  title  right  of  first  publication  in 
tee  fair  see  balance*    The  courts  hare  treated  this  riant  as 
'inherently  diff treat,*34  frost  other  statutory  rights.  The 
result  is  that,  for  unpublished  sorts,  "the  oelaace  of  equities 
in  evaluating  .  .  .  a  claim  of  fair  use  inevitably  shifts."35 

On  the  other  sand,  the  Berne  Convention  puts  no  such 
heavy  thus*  on  the  equitable  scale.    The  convention's  basic 
right  of  reproduction3 5  is  directly  limited  by  a  fair  use 


n     gabion,  471  U.S.  st  552. 

32      fi££  *•  Bicketsoo,  S  t.4S#  at  40$.    The  Convention  does 

provide  for  a  right  of  ci  resist  ion  in  certain  limited  cir- 
cumstances,   fee  Seme  Convention,  art.  14(1)  (right  of 
distribution  of  cinematographic  adaptations  and  reproduc- 
tions), art.  I4ter  (optional  provision  conferring  right  to 
interest  in  sale  of  work  subsequent  to  first  transfer  of 
the  work  by  the  author i,  art.  It  (right  of  leisure  of 
infringing  copies) i  ifjt  ftllfl  *-  Bicketaon,  S  B.42,  et  403. 

3J     iftl  «.  nickatsoa,  $S  8.47-S.4«,  at  407-0* 

34  VeliSQ,  471  U.S.  at  553. 

35  a. 

3*     See  Berne  Convention,  art.  3(1).    The  exclusive  right  of 
reproduction  is  considered  the  central  right.    See  S. 

Footnote  continued  on  next  page. 
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tnalysi*  without  regard  to  whether  tht  work  is  published  or 
unpublished.       Further,  when  the  Convention  most  recently  con- 
sidered enacting  an  explicit  right  of  first  publication,  it  did 
so  in  tht  context  of  that  basic  right  of  reproduction.38  Evan 
if  our  law  were  asset  If  tha  same  as  tha  Berne  Convantion  in 
this  respect,  the  Convention  would  grant  no  *  pec  1*1  status  to 
unpublished  works;  «n  unadulterated  fair  uaa  analysis  would 
stilt  apply.    Tha  bottom  Line  ia  that  tha  wall  our  law  has 
built  betvaen  published  and  unpublished  works  is  neither  recog- 
nised nor  endorsed  by  the  seme  Convention.    This  proposed  leg- 
islation would  tear  down  that  wall  and  harmonize  our  law  with 
the  Berne  Convention* 

Kuch  has  been  Bade  in  statements  before  this 
39 

Connuttee  of  a  single  phrase  embedded  in  the  broader  Berne 
fair  use  scheme.    That  phrase  is  "lawfully  made  available  to 


Footnote  continued  from  previous  page. 

Sicketson,  S  B.€,  et  3(9  (characterising  art.  9(1)  as  "the 
ganerel  right,*  and  the  other  rights,  including  the  enu- 
merated limited  distribution  rights,  as  'its  deriva- 
tions* )?fiyi4t,S  g.i,  «t  54  (characterising  the  right  in 
art.  9(1)  as  "the  very  essence  of  copyright"). 

37      Sft  S.  Bicketson,  $$  9.16-9.17,  at  4dft-t9. 

3t      SttiS..  $*  •.47-B.4S,  at  407-09. 

3t**  ft*fl..  Cinsburg  Letter  4. 
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th*  public,*  and  it  describe*  the  vorks  from  vhich  quotations 
can  fairly  be  made*40    Tram  this  phrase,  all  sorts  of  restric- 
tions have  been  reed  into  the  Berne  Convention' a  fair  use  pro- 
visions and  laid  before  this  Committee.    Tou  neve  been  told 
that  for  any  use  to  be  deemed  fair,  a  vork  nust  have  been  *  pub- 
licly disclosed-:*1  that  it  suit  have  been  'intended  for  the 
public  in  general";42  that  "affirmative  dissemination-  of  the 
work  is  required,  for  "mere!)  eccessibCility )*  is  not  enough;*3 
and  that  an  "authorial  intent  to  disclose"  the  vork  is 
retired**4    Pinal  If ,  you  have  been  told  that  the  vhole  enter- 
prise in  vhich  you  are  engaged  today  "flout Is)  our  seme 
obligation*-**5 


10      Berne  Convention,  art.  1041). 

41  Clnsbury  tetter  5. 

42  I*-  (quatinq  Ouide-  S  10.3r  at  5B>-    Professor  Gineburg 
cites  the  Guide  as  "authoritative";  the  Guide  itself 
states  that  it  "is  not  intended  to  be  an  authentic  Inter- 
pretation of  the  provisions  of  the  Convention  since  such 
an  interpret  at  ion  is  not  vithin  the  competence  of  the 
International  Bureau  of  (tiPO."    Guide  at  4  (preface  of 
Arpsd  Bosch r  Director  General ,  VIFOT. 

°     Ginsberg  Letter  S. 

*«  Id. 

«  Id. 
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x  offer  four  brief  responses  to  this  parade  of  inter- 
pretive horribles.    First,  the  results  of  such  an  interpreta- 
tion of  the  Berne  Convention  vould  b«  radical,    if  this  inter- 
pretation were  correct,  if.  vould  require  a  total  bar  on  my. 
fair  usff  of  unpublished  works  —  however  brief,  however  sig- 
nificant ,  hovever  insignificant.    This  estreordinarily  draco- 
nian  solution  goat  avan  farthar  than  —  and  in  fact,  is  at  odds 
with  —  the  >at ion,  selinoer  and  How  Bra  cases. 

Second,  not  a  word  in  the  detailad  and  prolonged  con- 
sideration by  Congress  of  the  Berne  Convention  even  relates  to 
this  topic.    It  vould,  as  Kenneth  M.  .V  it  tor's  testimony  to  you 
for  the  Magazine  Publishers  of  America  points  out,  "be  surpris- 
ing, indeed ,  if  United  States  adherence  to  the  Berne  Convent ior 
resulted  —  without  any  debate  regarding  this  Important  issue 
—  in  (such  an]  elimination  or  restriction  of  negasine  publish- 
ers1 and  journalists1  rights  .  .  « 

Third,  the  language  about  "lawful  availability4  mak*? 
no  mention  of  publication.    "Published  works"  are  defined  in 
the  Berne  Convention  as  'works  published  vith  the  consent  of 
their  authors.**7    ttoreover,  the  legislativa  history  of  the 


**     Statement  of  Kenneth  M.  Vittor  19-20. 

*7     Berne  Convention,  art.  313)  {emphasis  added). 
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•lawful  availability*  phrase  makes  claar  that  it  relates  to 
*evfjx_&tia&  by  which  the  work  is  lawfully  made  accessible  to 
the  public.*4*    Those  opposed  to  this  amendment  would  have  you 
baliava  that  notions  of  consent  and  authorial  intent  and  affir- 
mative dissemination  —  notion*  bound  up  in  the  concept  of  pub- 
lication —  ara  allovad  to  sneak  is  through  tha  back  door  and 
rastrict  seme's  fair  us  a  analysis.    That  is  not  tha?  cm. 


seendxttnt  is  improper  bacausa  "our  Barn*  namriarr,nlp  undarlias 
.  .  .  our  coatinuad  exploration  of  legislation  affording 
greater  protections  to  creator*.'4*    To  tha  extent  this  sug- 
gests that  it  would  ba  inconsistent  with  our  tern*  Convention 
obligations  ever  to  limit  to  even  the  slightest  degree  the 
rights  of  those  who  claim  infringement,  it  is  simply  insupport- 
able *    Khan  tha  United  States  implemented  the  Berne  Convention, 
for  example,  it  explicitly  did  not  incorporate  the  so-called 
'moral  rights"  doctrine  into  our  lav.90  The  proper  vay  to 


*•     Records  of  the  Intellectual  Property  Conference  of 

Stockholm,  June  11  -  July  14 ,  19(7.  Vol.  X,  107  (Doc.  S/l) 
(emphasis  added);  s£i  also  S.  Iticketson,  S  7.22,  at  339, 
S  9.22,  at  491. 

49  Ginaburg  Letter  4, 

50  Stt  *•  nep.  No.  392,  100th  Cong.,  2d  sess.  10,  reprinted 
U  19tt  U.S.  Code  Cong.  4  Admin.  Mews  3706,  3715.  See 
also  Statement  of  Kenneth  M.  Vittor  17-19. 


Finally,  it  is  unpersuasiva  to  maintain  that  this 


tr  r,  r> 
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conftr  rights  on  artists  is  through  cersfully  crafted  lsglsla- 
tion,  not  by  sn  interprets* ion  of  ths  ssrne  Convention  which 
reads  it  u  i  ane-vsy  rstchtt  barring,  any  congrsssional  saen^ 
ment  to  our  copyright  lav  on  ths  ground  that  ths  rtvtsion  mjq^ 
sdvsrssly  effect  creators.    Artists'  tntsrtsts  sttsr  this 
aaendaent  will  bs  rully  protected  by  an  editable  analyeie, 
just  ss  thsy  ara  protected  by  ths  lcrns  Convention's  squi table 
analysis. 

Ths  itrns  Convention  spplies  fsir  uss  analysis  with- 
out sny  thrsshold  rsfsrsncs  to  ths  publicstien  ststus  of  a 
vor*.    Our  copyright  lav  nskss  sued  s  threshold  rsfsrsncs. 
This  a»snd*snt  would  rands r  our  lav  mors  not  last  compatible 
with  ths  Isms  Convention. 
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COMMENTARIES 


TOWARD  A  FAIR  USE  STANDARD 


Pierre  JV.  Irval" 


Random  distribution  has  dealt  me  a  generous  share  of  copyright 
suits  involving  claims  of  fair  use.  The  court  of  appeals'  disagreement 
with  two  of  my  decisions1  provoked  some  rethinking,  which  revealed 
thai  my  own  decisions  had  not  adhered  to  a  consisteat  theory,  and, 
more  importantly,  that  throughout  the  development  of  the  fair  use 
doctrine,  courts  had  failed  to  fashion  a  set  of  governing  principles  or 
values.  Is  this  because  no  rational  defining  values  exist,  or  is  k  rather 
that  judges,  like  me,  have  repeatedly  adjudicated  upon  ad  hoc  per- 
ceptions of  justice  without  a  permanent  framework?  This  commentary 
suggests  that  a  cogent  set  of  governing  principles  exists  and  is  soundly 
rooted  in  the  objectives  of  the  copyright  law. 

Not  long  after  the  creation  of  the  copyright  by  the  Statute  of  Anne 
of  1 709, 2  courts  recognized  that  certain  instances  of  unauthorized 
reproduction  of  copyrighted  material,  first  described  as  "fair  abridg- 
ment," later  *fair  use/  would  not  infringe  the  author's  rights.3  In  the 
United  States,  the  doctrine  was  received  and  eventually  incorporated 
into  the  Copyright  Act  of  1976,  which  provides  that  •the  fair  use  of 
a  copyrighted  work  ...  is  not  an  infringement  of  copyright114 

What  is  most  curious  about  this  doctrine  is  that  neither  the  deci- 
sions that  have  applied  it  for  nearly  300  years,  nor  its  eventual  stat- 
utory formulation,  undertook  to  define  or  explain  its  contours  or  ob- 
jectives, in  Fobom  v.  Marsh,5  in  1841,  Justice  Story  articulated  an 
often-cited  summary  of  how  to  approach  a  question  of  fair  use:  "In 
short,  we  must  often  .  .  .  look  to  the  nature  and  objects  of  the 
selections  made,  the  quantity  and  value  of  the  materials  used,  and 
the  degree  in  which  the  use  may  prejudice  the  sale,  or  diminish  the 
profits,  or  supersede  the  objects,  of  the  original  work."6  The  1976 
Copyright  Act  largely  adopted  his  summary.7  These  formulations, 


*  JuJur.  I'wfccd  Suces  District  Court  Ur  the  Southern  District  of  Nc«  Y«rV 

*  Sr*  Salfcjter  v.  Rwdon  Home,  Inc.,  650  F  Supp.  4ij(S.D  N  Y.  rgMl,  m»V,  Sit  F.jd 
00  <?d  Cif  )>  cm  A***.  4*4  U  S  *oo  41987);  New  Eji  Pttfc]tr*tx»u  |*n  v  Henry  Holt  a 
Co  ,  *#S  F  Sup*  1403  (S  D.N  V   19UI,         on  oihtr  gnonnds.  S7j  F.?d  j7*  {24  (V  19*9). 

3  Act  tor  the  Em^urifcweit  of  UanMOf.  i;of,  A  Anne,  cfc.  i* 

3  Sec,  *  t ,  Cyles  v.  W»kv*.  »6  Eng.  Rep.  4*9,  j  Atk  141  {tj^o)  IN*,  ijo)  Str  ftmtrtUy 
W  Patvy,  Tht.  Fahi  tlsr.  riiviutCF  If*  CoTYWCMt         6-17  liojtj* 

♦  17  C  SC  I  10?  <io*j) 

»tF.  C»k  $42  4C  CD.  Miss  il^i)  (No.  4«oi>. 

•  U  it  14S 

'  Tbe  sUtate  *4He<i 
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however,  furnish  Mule  guidance  on  how  to  recognize  fur  use.  The 
statute,  for  example,  direr"  •>  us  to  examine  tke  "purpose  and  character" 
of  the  secondary  use  as  well  as  *tke  nature  of  the  copyrighted  work.* 
Beyond  stating  a  preference  for  the  critical,  educational,  and  nonprofit 
over  the  commercial,  the  statute  teSs  little  about  What  to  look  for  in 
the  'purpose  and  character*  of  the  secondary  use.  It  gives  no  clues 
at  all  regarding  the  sigraficance  of  'the  nature  of"  the  copyrighted 
work.  Although  it  instructs  us  to  be  concerned  with  the  quantity  and 
importance  of  the  materials  taken  and  with  the  effect  of  the  use  ow 
the  potential  for  copyright  profits,  it  provides  no  guidance  for  distin- 
guishing between  acceptable  and  excessive  levels.  Finally,  although 
leaving  open  the  possibility  that  other  factors  may  bear  on  the  ques- 
tion, the  statute  identifies  no*e.s 

Curiously,  judges  generally  have  neither  complained  of  the  absence 
of  guidance,  nor  made  substantial  efforts  to  fill  the  void.  Uttering 
confident  conclusions  as  to  whether  the  particular  taking  was  or  was 
not  a  fair  use,  courts  have  treated  the  definition  of  the  doctrine  as 
assumed  common  ground. 

The  assumption  of  common  ground  is  mistaken.  Judges  do  not 
share  a  consensus  on  the  meaning  of  fair  use.  Earlier  decisions  pro- 
vide little  basis  for  predicting  later  ones.   Reversals*  and  divided 


Notwithstartdiiic  the  aewrirfaaa  of  •actio*  106,  *e  fair  me  af  a  capyrfehteal  wark, 
mcNdinc  juck  •»  by  reptodacifa*  in  cawks  or  pbaaoucar*  ar  by  my  other  mm 
specified  by  thai  sectiaw,  far  purposes  such  as  critic**,  coment,  aewi  waorttat, 
teaefciac  <mc\a*t%  aaultiaae  capies  lor  clasarooai  u*).  atbalarshtp,  or  research,  ***** 
iafriajeioeoi  of  copyriffcL  U  Atttimimmf  whether  the  we  aaadc  af  a  wark  m  aay 
particular  cue  »  a  feir  tae  tfcc  factor*  la  he  coastafcreal  thai  include  — 

f  O  the  purpose  a*d  character  of  the  me,  iacWaVaf  whether  tack  me  b  of  a  caauaercial 
natare  at  it  for  niiiyimt  educational  awpoiti, 

fit  the  nature  of  the  copyrighted  work; 

(3>  the  amount  and  satoUntiawty  of  Ok  portioa  used  ia  relation  to  the  copyrighted 

14*  IV  effect  ol  the  aae  apoa  the  potential  market  for  ar  ▼ah*  of  the  copyritbtod 

work. 

17  U.S.C  I  to*  tjoti). 

•  See  Hirper  a  Raw,  rwhrnher*,  lac.  v.  Natka  Eaten.,  471  U.S.  s.Wi  S4Q  <i*»S> 

•  Five  of  the  lecea*  hading  caats  were  reverted  at  every  stage  of  review  la  Roieajoat 
Enterprise*,  lax  v.  Rirxftom  Borne.  lac..  J**  F.  Soap  $5  <S  D  N.Y.J,  r*Vo%  jai  F  id  joj  Od 
C»  io*W,  crW.  j»$  U.S.  1009  (■•»?>  —  the  Howard  Hughe*  case  —  Ae  Second  Circuit 
reversed  a  district  court  uyuuetion.  In  luive rvl  City  Studio*,  lac  v.  Sony  Corp.  of  Auxrka, 
<*>  F  Sue*.  429  (C  D.  Cal.  i#7fA  rev*,  6Sa  F»d  otj  tf*  Cir.  19*1).  4*4  U.S.  41? 
<T9*4*,  the  cwurt  af  appeals  reversed  the  district  court's  lajflwg  far  the  wgfenJant,  and  was  ax 
turn  reversed  by  ihe  Supreme  Court.  Ia  Harper  a  kow.  Pubfahera,  lac.  *.  Nation  Enterprise*. 
557  F.  Supp.  10*}  (SDN  YJ,  audited,  715  F  *d  m  ^3).  *****  «*•  »  S  5S« 
<i90S>.  the  district  court's  damage  award  was  reverted  by  the  court  af  appeal*,  which  m  turn 
ftu  rcveised  by  ihr  Supreme  Caurt.  Ia  Sali.iger  v.  Waainai  Huuse,  Inc..  650  F.  Snpp  413 
tS  D.N.Y.  ioS6>,  reVd.  In  F.acVoe  <>d  Or.K  crrt  *V»Je<  4*4  U.S.  090  <rat?»,  and  as  New 
E'a  PoMirji-Joas  tirtemat*o^  v .  Henry  Holt  ft  Co..  695  F.  Supp  14*3  (S  O  NY.  rySS),  4*Td 
ax  or Aer  crmtudt,  S73  F  »d  576  (ad  Cir  io,*o>,  my  Amiiogi  of  fair  use  were  rejected  00  appeal 
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courts10  are  commonplace.  The  opinions  reflect  widely  differing  no- 
tions of  the  meaning  of  fair  use.  Decisions  are  not  governed  by 
consistent  principles,  but  seem  rather  to  result  from  intuitive  reactions 
to  individual  fact  patterns.  Justification  is  sought  in  notions  of  fair* 
ness,  often  more  responsive  to  the  concerns  of  private  property  than 
to  the  objectives  of  copyright. 

Confusion  has  not  been  confined  to  judges.  Writers,  historians* 
publishers,  and  their  legal  advisers  can  only  guess  and  pray  as  to  how 
courts  wHI  resolve  copyright  disputes.  After  recent  opinions  of  the 
Second  Circuit  casting  serious  doubt  on  any  meaningful  applicability 
of  fair  use  to  quotation  from  previously  unpublished  letters, 11  pub- 
lishers are  understandably  reluctant  to  pay  advance  royalties  or  to 
undertake  commitments  for  biographical  or  historical  works  that  call 
for  use  of  such  sources. 

The  doctrine  of  fair  use  need  not  be  so  mysterious  or  dependent 
on  intuitive  judgments.  Fair  use  should  be  perceived  not  as  a  disor- 
derly basket  of  exceptions  to  the  rules  of  copyright,  nor  as  a  departure 
from  the  princip?ts  governing  that  body  of  taw,  but  rather  as  a  ra- 
tional, integral  part  of  copyright,  whose  observance  is  necessary  to 
achieve  the  objectives  of  that  law. 


I.  The  Goals  of  Copyright 

The  Supreme  Court  has  often  and  consistently  summarised  the 
objectives  of  copyright  law.  The  copyright  is  not  an  inevitable,  divine, 
or  natural  right  that  confers  on  authors  the  absolute  ownership  of 
their  creations.  It  b  designed  rather  to  stimulate  activity  and  progress 
in  the  arts  for  the  intellectual  enrichment  of  the  pubtk.  This  utilitar- 
ian goal  is  achieved  by  permitting  authors  to  reap  the  rewards  of  their 
creative  efforts. 

[CJopyright  is  intended  to  increase  and  not  to  impede  the  harvest  of 
knowledge.  .  .  The  rights  conferred  by  copyright  are  designed  to 
assure  contributors  to  the  store  of  knowledge  a  fair  return  for  their 
labors. 

...  IThe  Constitu lion's  grant  of  copyright  power  to  Congress)  -is 
a  means  by  which  an  important  pubtk  purpose  may  be  achieved.  It 


10  I»  iu  ftnt  tw  tftcouNttrft  wk>  Mr  me,  tbt  Supvn*  Court  split  4-4  Md  too*  f*U4  to 
rcmhrt  ttyttifef  St4  WtifttooM  a  WfMUns  Co  v  UonoJ  Sines,  41c  U  S.  j;t  liOTS*  CMwbia 
BfOftdcartwiC  Syv  v.  Utwi,  Inc.,  M*  C.S  43  (195*1.  Toe  Court  decided  Stay  lyaH 
Majority,  tet  Sow  jr.  4(4  U.S.  417.  and  b>  16  3  Majority,  u*  Xmtisn,  471  U.S.  In 
Nnm  Em,  *c  Second  Cnm*  voted  7-5  to  deoy  cm  hue  review  to  mkws  tW  o»»er*  ok  la  «* 
(ok  on.  Foor  jodgn  joMteb  m  «  roomrrtojc  opinion,  ut  Ane  Em,  A84  F  mS  oJ  €60  <Miocr,  J  , 
coonming),  *nd  four  m  4  <5»M*tint,  opinio*,  ut  id.  at  44*  (Hrwmn,  JM  diMeotinf). 

11  594  Sat  £m.  i7i  F  id  37^  5+fc»ftt,  In  F.ad  90. 
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is  intended  to  motivate  the  creative  activity  of  authors  and  inventors 
by  the  provtskm  of  a  specif  reward  -  -  ,  "  The  moaopoiy  created 
by  copyright  thus  rewards  the  individual  author  in  order  to  benefit 
the  pubKc.v" 

The  fundamental  historic  sources  amply  support  the  Supreme 
Court's  explanation  of  the  copyright  objectives.  The  copyright  clause 
of  the  Constitution,  for  example,  evinces  the  same  premises:  The 
Congress  shall  have  Power  .  .  .  :  To  promote  die  Progress  of  Science 
mad  useful  Arts,  by  securing  for  limited  Times  to  Authors  and  Inven- 
tors the  exclusive  Right  to  their  respective  Writings  and  Discover- 
ies.913 Several  aspects  of  the  text  confirm  its  utilitarian  purpose.14 
First  is  its  express  statement  of  purpose:  To  promote  the  Progress  of 
Science  and  useful  Arts  .  ..."  By  tumping  together  authors  and 
inventors,  writings  and  discoveries,  the  text  suggests  the  rough  equiv- 
alence rA  those  two  activities.  In  the  framets'  view,  authors  possessed 
no  better  claim  than  inventors.  The  clause  also  clearly  implies  that 
the  "exclusive  right*  of  authors  and  inventors  to  their  respective 
Writings  and  Discoveries"  exists  only  by  virtue  of  statutory  enact* 
merit."  Finally,  that  the  right  may  be  conferred  only  "for  limited 
times"  confirms  that,  it  was  not  seen  as  an  absolute  or  moral  right, 
iahcrcnt  in  natural  law.  The  time  limit  considered  appropriate  in 
those  days  was  relatively  brief  —  a  once-renewable  fourteen-year 
term.16 

A  similar  utilitarian  message  is  found  in  the  original  British  copy- 
right statute,  the  Statute  of  Anne  of  1709  "  It*  caption  declares  that 


"  41*  U.S.  Ot  54S-4*  <c*a*>«  mmktrf)  (qaata*  S*myt  464  U.S.  1*  4>«  aad  ie\  * 

All  (WUAmuM,  J.,  almaffrfX  la  vmtmawm  prior  decim.  mm  SaareiDe  Coart  Ink  txpUtmtd 
cHijilaht  m  "  Hfm  5*  Twroiirtli  Ceatary  Mmmc  Cora.  v.  Aikm,  4«  VS.  151,  M* 
(1975)  PCreatwe  work  w  to  be  eacouraatd  aad  rewarded,  aat  private  MOtivatiaa  aat*  afcaaatety 
am*  the  caaat  of  awrtiaj  bread  pabax  avaiUbaity  of  afcratate,  aatsk.  ami  aat  other 
au...  Waea  tataaotopcal  cawat  aat  rendered  as  ttftrtal  aai  aartftfaoa*,  *c  Caayritfct 
Act  aajct  be  constiwd  ia  iajfct  of  tafc  aaac  ptrpotO;  Maatr  v.  Steia,  $4?  U.S.  aci  >  *ig <ta54>: 
Foe  FKm  Car*,  v.  Doyal,  ifcfr  U.S.  nj,  it?  (i«t). 

"  U  S  GoMtr.  an  1,  t  »,  d  8. 

14  Ia  The  Ftdtwwtisl  No.  4),  II  Baa  ofcamr«:  *TV  aUKty  «f  K*e  aewer  coftfefred  by  a* 
paten*  tad  coojiajtM  daaatl  wtil  ararcrty  be  naeMioaed.  .  -  The  oobttc  good  faBy  caiacafca 
n>  bo*  cam  n*n  tae  dabm  of  iadiricfuab.  *  The  FiocaaLur  Na.  4*  at  ito  (J  Madboa) 
C  Bearded.  ia$f). 

n  "Ta*t  CaacrcM,  ia  aaaaag  aV  Act  af  1790*  did  act  laajahat  la  refertace  to  eriatia*  riejati. 
aapears  dear  ....  Centra,  tfcea,  ay  taa>  art,  Mead  of  laaetawnag  aa  tataaag  rig*  . 
aaated  ia."  Wheataa  *.  Peters,     U.S.  (I  PeM  991,  aat  (tts4)- 

*  Act  of  May  51.  1700.  tft  Coeaj..  ad  Seav,  1  Slat  114-  S*t  Iatwaw'i  tm  Comaoar 
Law  4  CU.  Paa?y  6th  ed  ioaR  Tat  ariajbal  fop>T%nt  *f»  war  aat  »  tmy  fracbaa  af  (he 
daratiaa  mi  prater tioa  nwnar  n*  near  197ft  Act  —  exfeattag  $0  yaan  after  dent*  —  wakft,  ia 
Ae  cate  «<  yoatafol  letter?  of  ajk  actaaeaariaa.  caaM  eanSy  eaceed  too  yean.  5ar  17  U.S.C 
I  jot{«>  dot*) 

l*  Act  far  the  Eacooraaeraefci  af  Learning,  170%,  S  Aaae,  di  if. 
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this  fa  "An  Act  for  the  Encouragement  of  Learning,  by  vesting  the 
Copies  of  printed  Books  in  the  Authors  .  ,  .  during  the  Times  therein 
mentioned"19  The  preamble  declares  the  statute's  purpose  to  be  "for 
the  Encouragement  of  Learned  Men  to  compose  and  write  useful 
Books.*19  Elaborating  the  justification  the  preamble  exhibits  a  prev- 
alent concern  for  the  financial  entitlements  of  authorship  by  noting 
that  the  practice  of  pirated  publication  without  the  author's  consent 
"too  often  {causes}  the  Ruin  of  (Authors)  and  their  Families.**0 

The  copyright  law  embodies  a  recognition  that  creative  intellectual 
activity  is  vital  to  the  well-being  of  society.  It  is  a  pragmatic  measure 
by  which  society  confers  mompoly-exploitatioft  benefits  for  a  limited 
duration  on  authors  and  artists  (at  H  does  for  ioveoton),  in  order  to 
obtain  for  itself  the  intellectual  and  practical  enrichment  that  results 
from  creative  endeavors. 

li  copyright  protection  is  necessary  to  achieve  this  goal,  then  why 
allow  fair  use?  Notwithstanding  the  need  for  monopoly  protection  qf 
intellectual  creators  to  stimulate  creativity  and  authorship,  exc  essively 
broad  protection  would  stifle*  rather  than  advance,  the  objectiv  e 

First,  all  intellectual  creative  activity  is  in  part  derivative.  Ihere 
is  no  such  thing  as  a  wholly  original  thought  or  invention.  Fach 
advance  stands  on  building  blocks  fashioned  by  prior  thinkers.2'  Sec- 
ond, important  areas  of  intellectual  activity  are  explicitly  referential. 
Philosophy,  criticism,  history,  and  even  the  natural  sciences  require 
continuous  reexamination  of  yesterday's  theses. 

Monopoly  protection  of  intellectual  property  that  impeded  refer- 
ential analysis  and  the  development  of  new  ideas  out  of  old  would 
strangle  the  creative  process.  Three  judicially  created  copyright  doc- 
trines have  addressed  this  problem:  first,  the  rule  that  the  copyright 
does  not  protect  ideas,  but  only  the  manner  of  expression;"  second, 
the  rule  that  facts  are  not  within  the  copyright  protection,  notwith- 
standing the  labor  expended  by  the  original  author  in  uncovering 


'*  id.  The  (fctratian  was  the  once-xvaewaaJe  frartetw  >lm  lena  later  adopted  far  the  Called 
States  in  the  17*0  mad  meat.  See  i**m  text  accompanying  »ov  it. 
"  Act  for  the  Encouragement  of  Lenmtftf,  1709,  6  Aone,  <fc  if. 
"  Id. 

"  See  Cfcafct,  tofiertiom  +n  ike  Urn  #/  C^yrifki,  45  COLUN.  I*  RCV.  503.  511  <I04$>- 
-Tbe  world  rati  ahead  becauje  each  of  m  builds  on  the  work  of  ear  predecessors.  'A  dwarf 
«an«mg  «n  the  shooidrn  of  a  giant  ran  per  farther  than  the  gin*  him  CM  ft  ogress  arraJd  be 
stated  if  the  aoafcor  had  a  coomfcte  aaoMpot/  C  tverythins  m  ak        ,  ..."  14, 

»  See  Harper  *  Rn~,  Publisher*,  lac.  *.  Nation  Eaters..  4?x  V.h.  cjo,  547  («9»S^  New 
Yor*  riaoB  Co,  v.  Dated  Sutes  403  V  S.  7*  ■  *  4»f7t>  (trimm.  J.f  caocttrria*;  Four 
Pan  rabrits,  roc.  v.  Martin  Weiaer  Cora  1J4  F.»d  4I7.  4*r  i*4  Or.  into)  0~  Haad,  J.fc 
Sheldon  v.  HttxyG+H+yu  Pictures  Corp.,  Ii  Fsd  49,  U  i*dCk.  i*j+t{U  Hand,  J.fc  Nichok 
r  Universal  Pictures  Corn .  4s  ¥  >d  no.  111  <rd  Of.  iojo)  (L  Hand,      x7  U.S.C.  i  w(W 
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them;23  and  finally,  the  fair  use  doctrine,  which  protects  secondary 
creativity  as  a  legitimate  concern  of  the  copyright. 


D.  The  Natuse  and  Comtouks  or  Fair  Use 

The  doctrine  of  fair  use  limits  the  scope  of  the  copyright  monopoly 
in  furtherance  of  its  utilitarian  objective-  As  Lord  Etlenborough  ex- 
plained ki  an  early  dictum,  TWJMe  I  shall  think  roysdf  bound  to 
secure  every  roan  in  the  enjoyment  of  his  copyright,  one  roust  not  put 
manacles  upon  science.*24  Thus,  the  introductory  language  of  our 
statute  explains  that  fair  use  may  be  made  for  generally  educational 
or  illuminating  purposes  "such  as  criticism,  comment,  news  reporting, 
leaching .  .  .  scholarship,  or  research.*" 

Fair  use  should  not  be  considered  a  bizarre,  occasionally  tolerated 
departure  from  the  grand  conception  of  the  copyright  monopoly.  To 
the  contrary*  it  is  a  necessary  part  of  the  overall  design.  Although  no 
simple  definition  of  fur  use  can  be  fashioned,  and  inevitably  disagree- 
ment wfll  arise  over  individual  applications,  recognition  of  the  func- 
tion of  fair  use  as  integral  to  copyright's  objectives  leads  to  a  coherent 
and  useful  set  of  principles.  Briefly  stated,  the  use  must  be  of  a 
character  that  serves  the  copyright  objective  of  stimulating  productive 
thought  and  public  instruction  without  excessively  diminishing  the 
incentives  for  creativity.  One  must  assess  each  of  the  issues  that  arise 
in  considering  a  fair  use  defense  in  the  light  of  the  governing  purpose 
of  copyright  law. 

A.  The  Statutory  Factors 

Following  Story's  articulation,  the  statute  lists  four  pertinent  •fac- 
tors to  be  considered*  "in  determining  whether  the  use  made  of  a 
work  in  any  particular  case  is  a  fair  use."76  They  are,  ki  summary, 
the  purpose  and  character  of  the  use,  the  nature  of  the  copyrighted 
work,  the  quantity  and  importance  of  the  material  used,  and  the  effect 
of  the  use  upon  the  potential  market  or  value  of  the  copyrighted 
work.27  Each  factor  directs  attention  to  a  different  facet  of  the  prob- 
lem. The  factors  do  not  represent  a  score  card  that  promises  victory 
to  the  winner  of  the  majority.  Rather,  they  direct  courts  to  examine 
Ike  issue  from  every  pertinent  corner  and  to  ask  in  each  case  whether, 


*Su  HotMiai  v.  (feivmd  City  Skmb*.  Imm  «it  F.>4  «jt.  *74  <>d  Cir  I.  t<rt.  dt»U4, 
44%  U.S.  Mi  (if** 

*C*y  *.  Kearriry,  170  E*€  *^t>-  679,  6*1,  4  E*p.  itt.  170  (itojV 
*i7  U.S.C.  I  M>7  <i<*>). 
*«. 
nSft  id. 
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and  how  powerfully,  a  finding  of  fair  use  would  serve  or  disserve  the 
objectives  of  the  copyright. 

/.  Factor  One  —  The  Purpose  and  Chancier  of  Ike  Secondary 
Use.  —  Factor  One's  direction  that  we  "consider!)  ...  the  purpose 
and  character  of  the  use*2*  raises  the  question  of  justification.  Does 
the  use  fulfill  the  objective  of  copyright  law  to  stimulate  creativity  for 
public  illumination?  This  question  is  vitally  important  to  the  fait  use 
inquiry,  and  lies  at  the  heart  of  the  fair  user  s  case.  Recent  judicial 
opinions  have  not  sufficiently  recognized  its  importance. 

In  analyzing  a  fair  use  defense,  it  is  not  sufficient  simply  to  con- 
clude whether  or  not  justification  exists.  The  question  remains  how 
powerful,  or  persuasive,  is  the  justification,  because  the  court  must 
weigh  the  strength  of  the  secondary  user's  justification  against  factors 
favoring  the  copyright  owner. 

I  believe  the  answer  to  the  question  of  justification  turms  primarily 
on  whether,  and  to  what  extent,  the  challenged  use  is  transformative. 
The  use  must  be  productive  and  must  employ  the  quoted  matter  in  a 
different  manner  or  for  a  different  purpose  from  the  original.29  A 
quotation  of  copyrighted  material  that  merely  repackage?  or  repub- 
lishes the  original  is  unlikely  to  pass  the  test;  in  Justice  Stor^  %  words, 
it  would  merely  "supersede  the  objects*  of  the  origins!.*  It,  on  the 

other  hand,  the  secondary  use  adds  value  to  the  original  if  the 

quoted  matter  is  used  as  raw  material,  transformed  in  the  creation  of 
new  information,  new  aesthetics,  new  insights  and  understandings  — 
this  is  the  very  type  of  activity  that  the  fair  use  doctrine  intends  to 
protect  for  the  enrichment  of  society.3* 

Transformative  uses  may  include  criticizing  the  quoted  work,  ex- 
posing the  character  of  the  original  author,  proving  a  fact,  or  sum- 
marizing an  idea  argued  »  the  original  in  order  to  defend  or  rebut  it. 
They  also  may  include  parody,  symbolism,  aesthetic  declarations,  and 
innumerable  other  uses. 

The  existence  of  any  identifiable  transformative  objective  does  not, 
however,  guarantee  success  ia  claiming  fair  use.  The  transformative 
justification  must  overcome  factors  favoring  the  copyright  owner.  A 
biographer  or  critic  of  a  writer  may  contend  that  unlimited  quotation 
enriches  the  por  -ait  or  justifies  the  criticism.  The  creator  of  a  deriv- 
ative work  based  on  the  original  creation  of  another  may  claim  ab- 


»  S<e  id.  f  lorfi). 

»  S*r  Gary  v.  Ktarskr.  i?o  E«,  4  Esp.  lit,  170-71  (i9w).  Km  Sony 

Cot*,  of  Amend  v.  t'ntvtrul  City  Static*,  fat,  4«4  U.S.  4I7  (i**  *e  Om*tt*n  «pprw*d 
tfcfe  »pproac)i.  ftc  id.  ml  «*>  (BUckmnn,  J.,  Ax*.^,  \mi  Ok  BMrity  mi  o*  Sifrtw  ComvX 
rejected  n,  set       U  S  it  44I-S1. 

»  Srr  F«1sob  v  M»nfc,  9  F  C»  M*.  MS  (CCD.  Mm  rfcii)  CN#.  <*>«) 
"  **t  f.  Fuber,  Xetstrncii*.  tke  f*w  tfic  Dmctnm,  km  Hmv  L  Rxv  ^  I**-* 
(tfM)  (u\s  i  iIjc  term  nransfaHnaHvt"  m  m  ranevhit  tftfera*  itMe). 
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solute  eatitkmcat  because  of  tbe  transformation  Nonetheless,  exten- 
sive takings  nay  impinge  on  creative  incentives.  And  die  secondary 
user's  claim  voder  the  first  factor  ts  weakeaed  to  tbe  extent  that  her 
takings  exceed  the  asserted  justiicafcm.  Tbe  justification  will  likely 
be  outweighed  if  the  takings  are  excessive  and  other  factors  favor  the 
copyright  owner. 

The  importance  of  a  transformative  use  was  stressed  in  the  early 
decisions,  whkb  often  related  to  abridgements.  For  example,  Gyles 
tr.  Wilcox*2  in  1740  stated: 

Where,  books  are  colourahly  shortened  only,  they  are  undoubtedly 
infringement  within  the  meaning  of  the  [Statute  of  Anne]  .... 

But  this  raust  not  be  earned  so  far  as  to  cestraia  persons  from  " 
making  a  real  mad  fair  abridgment,  for  abridgments  may  with  great 
propriety  be  called  a  new  book,  because  ...  the  invention,  learning, 
and  judgment  of  the  [secondary)  author  is  shewn  In  them  .  .  .  3* 

In  the  Umited  States  in  1841,  Justice  Story  wrote  in  Fotsom: 

[N>  one  can  doubt  that  a  reviewer  may  fairly  cite  {quote]  largely 
from  the  original  work,  if  .  .  ,  [its  design  be) .  .  .  criticism  On  the 
other  hand,  it  is  as  clear,  that  if  he  thus  (quotes)  tbe  ax>st  important 
parts  of  the  work,  with  a  view,  not  to  criticise,  bat  to  supersede  the 
use  of  the  original  work,  (infringement  wiU  be  found).34 

Courts  must  consider  the  question  of  fair  use  for  each  challenged 
passage  and  not  merely  for  the  secondary  work  overall.  This  detailed 
inquiry  is  particularly  important  in  instances  of  a  biographical  or 
historical  work  that  quotes  numerous  passages  from  letters,  diaries, 
or  published  writings  of  the  subject  of  the  study.  Simply  to  appraise 
the  overall  character  of  the  challenged  work  tells  little  about  whether 
the  various  quotations  of  the  original  author's  writings  have  a  fair  use 
purpose  or  merely  supersede.  For  example,  in  the  recent  cases  of 
biographies  of  Igor  Stravinsky35  and  J.D.  Salinger,*  although  er~h 
biography  overall  served  a  useful,  educational,  and  instructive  purpose 
that  tended  to  favor  tbe  defend*/*,  some  quotations  from  the  writings 
•<  Stravinsky  and  Salinger  were  not  justified  by  a  strong  transfor- 
mative secondary  objective.  The  biographers  took  dazzling  passages 
of  the  original  writing  because  they  made  good  reading,  not  because 
such  qnotation  was  vital  to  demonstrate  an  objective  of  the  biogra- 
phers. These  were  takings  of  protected  expression  without  sufficient 
transformative  justification. 


»  *  Ei*  Rep  4*0,  t  At*.  141  (1740)  (H:  ijo). 
u  14.  tt  4*9,  t  Atk  143. 
"*F  Cm  *M4-4S  ? 

M  Ste  Craft  v.  Roller.  667  F.  Swpp.  120  fS  D.N  Y.  19*7) 

*S#<  Salinger  v  RWora  House.  Iikt  ,  *50  P.  SwptK  *tj  (SDN  Y.  i*U\  rrm'4.  lit  F  id 
*t*Ck.l.  rtri  4**it4.  4*4  U.S  190114*7). 
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I  confess  to  some  error  ia  SaHnger's  case.  Although  the  majority 
«?f  the  biographer's  takings  were  of  unprotected  fact*  or  ideas  and 
some  displayed  transformative  value  in  sketching  the  character  por- 
trait, other  takings  of  highly  expressive  material  exhibited  minima] 
rrvative,  transformative  justification  My  finding  of  fair  use  was  based 
nomArQy  on  the  overall  instructive  character  of  the  biography.  I  failed 
to  recogabc  that  the  nontraasformative  takings  provided  a  weak  bask 
for  claimiag  the  benefits  of  the  doctrine  and  that,  unless  attention 
were  focused  on  the  individual  passages,  a  favorable  appraisal  of  the 
constructive  purpose  of  the  overall  work  could  conceal  unjustified 
takings  of  protected  expression.  The  converse  can  abo  be  true:  a  low 
estimation  of  the  overall  merit  of  the  secondary  work  can  lead  to  a 
finding  for  the  copyright  owner  in  spite  of  a  wet-justified,  transfor- 
mative use  of  the  particular  quotation  that  should  justify  a  favorable 
finding  under  the  first  factor. 

Although  repentantly  agreeing  with  Judge  Newman's  rinding  of 
infringement  in  at  least  some  of  the  challenged  passages,  I  respectfully 
disagree  with  his  reasoning,  which  I  contend  failed  to  recognize  the 
aeed  for  quotation  as  a  tool  of  accurate  historical  method.  His  opinion 
suggested  a  far-reaching  rule  —  that  unpublished  matter  b  off-Sinks 
to  the  secondary  user,  regardless  of  justification.  "[Unpublished] 
works  normaly  enjoy  complete  protection  agaiast  copying  any  pre- 
lected expression/37 

The  Second  Circuit's  If  em  En  opinion  carried  this  suggestion 
further.**  In  Sew  Era,  unlike  Seli*ztry  various  persuasive  j'tstifica- 
lions  were  proffered  as  to  why  quotation  was  necessary  to  accomplish 
the  biographer's  objective.  For  example,  the  biographer  sought  to 
support  a  portrait  of  his  subject  as  a  liar  by  showing  be  had  tied;  as 
a  bigot  by  showing  he  had  made  bigoted  pronouncements;  as  pompous 
and  self-important  by  quoting  self-important  statements.  The  biog- 
rapher similarly  used  quotations  to  show  cruelty,  paranoia,  aggres- 
siveness, scheming  3*  These  are  points  which  often  cannot  be  fairly 


*  S*k*irr,  tn  T  tA  M  07 

*Se«  Mew  Era  Pobttcatioe*  latl  r.  Hewry  Holt  k  Co.,  «7J  F.hI  374  <«!  Or.  19*9). 

»5e*  N't*  Era  tmbhcai***  I«tl  t-  Heary  Holt  lr  Co.,  095  F.  Sup*.  1493,  150*-!* 
(S.D.N. V  ■         G'd  *J3  F.i<l57*<^Cif.  3 9*0*   TV  4rstritt  cowrl  opinion 

faurf  approximator?  tmntfy  ratmories  of  j»Otf  tattoos  under  tbe  ftm  factor,  rcraonal  qv^Oes 
of  *e  *rtjoc<  *•*  1W  bU#rapfcer  met*  to  otoaonstraJe  aWfb  OMiatioM  birlwM  dishonesty. 
aaufioW  poo*po«*y,  ptHMwiow.  ponaao <■»  «*obbery.  ttaptry,  dbkkc  of  Aaim  «d  of  tat 
Or***,  craeHy.  oWoy-lty,  mm****"""-  ^  UttkV  cynfcta,  aool  mrtaJ  <fc- 

fiijtfir^t  OtWr  uses  mclwkd  eipoaffla*  of  a  fabe  «>thoiogy  Uflt  apmtmmHh*pmti**t 
«TL  Rm  Hubbard,  of  to  kH  at  reveaSea1  m  early  lories,  md  of  ha  teenage  wrUiof 

«yk.  Sook  jaifotri  were  ojwtfctf  to  eas«  a»  accurate  rewdtte*  of  00  kftra. 

Early  oYafts  of  thb  Co«aro«*ary  fccMed  tampftrj  of  l**  (fuotabang  to  Illustrate  fee  a*tai 
aae*  armed  about  fair  use  j«li*calfc>«o  wider  Ac  ftr*  factor.  I  bdkvwl  ta*t  saxb  quoUtioa 
aikw  review  arur  k  to  f artlier  tbe  Aonoaio*  of  o  4kp*t4  aooat  of  law  wxwld  be  a  f air  m* 
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demonstrated  without  quotation.  The  Second  Circuit's  majority  opin- 
ion rejected  the  pertinence  of  even  considering  the  necessity  of  quo* 
tatioM  of  unpublished  matter  to  cocmnujiicate  such  assessments.  Citing 
StHnger,  it  reasserted  that  ^unpublished]  works  normally  enjoy  com- 
plete protection.1*0 

I  believe  the  SmKngeriNew  Er€  position  accords  insufficient  rec- 
ognition to  the  value  of  accurate  quotation  as  a  necessary  tool  of  the 
historian  or  journalist  The  biographer  who  quotes  his  subject  is 
characterized  as  a  parasite  or  free  rider.  If  be  copies  "more  than 
minimal  amounts  .  .  .  be  deserves  to  be  enjoined-**1  Nor  does  this 
restriction  "interfere  .  -  .  with  the  process  of .  .  .  history,*  the  ScUntcr 
opinion  insists,  because  "Mbe  facts  may  be  reported1142  without  risk 
of  infringement.  Can  it  be  seriously  disputed  that  history,  biography, 
and  journalism  benefit  from  accurate  quotation  of  source  documents, 
in  preference  to  a  rewriting  of  the  facts,  always  subject  to  the  risk 
that  the  historian  niters  the  "facts*  in  rewriting  them?43 

As  to  ideas,  the  analysis  is  similar.  If  the  secondary  writer  has 
legitimate  justification  to  report  the  original  anthor's  idea,  whether  for 
criticism  or  as  a  part  of  a  portrait  of  the  subject,  she  is  surely  per- 
mitted to  set  it  forth  accurately.  Can  ideas  be  correctly  reported, 
discussed,  or  challenged  it  the  commentator  is  obliged  to  express  the 
idea  in  her  own  different  words?  The  subject  wfll,  of  course,  reply, 
That's  not  what  I  said."  Such  a  requirement  would  sacrifice  clarity,, 
much  as  a  requirement  that  judges,  in  passing  on  the  applicability  of 
a  statute  or  contract,  describe  its  provisions  in  their  own  words  rather 
than  quoting  it  directly 


oVcoaaidcrntion  of  the  stanoWdi  dertorW  by  the  court  of  appeals  to  S*h*rr  and  rTear  Erm 
Mgsuti  tUtMMck  nfetwee  ode*  I  l*vt  nccowttonfr  tVlrtod  the  mmMivt 
I»tmie«  readers  we  referred  to  one  dbrrkt  cm*t  op  niton.  wWk  sett  forth  bwwmm  nwpki 
m#*W  Er%.  S73  F.xlot  S*3 

**  Seitaeer,  Six  F  k!  at  at;  tot  mm  fftw  Em.  17*  P  ^  at  5*4 
«  5nJn*er,  til  Fid  a*  100  fianinh  added). 

«  Sometime*,  m  ihe  ^miM  untki  of  najartiat  the  £acti  that  are  set  forth  ft*  a  letter,  a 
feaOorkal  writer  w*  inevitably  «  aneiilar  for  ioVatical)  tanfuage,  especially  if  (he  onpoal 
conveyed  IW  tact  by  urapk  direct  assertion.  CoashtVr  a  btopjaaher  whose  iw/armatkm  about 
tor  snbject  comes  largely  froai  festers  Oar  wrb  letter  reported  toudd  coftege  friend,  In 
jory  1  married  Lyna  John,  from  San  Kruwrbco  We  have  retord  a  house  en  the  beach  in 
MaNbu  aod  tpend  meat  of  our  free  lieu?  seohnthiog.-  TV  biographer,  seeking  to  rrpwrt  these 
lartt  write*.  *Wt  karn  frees  Jt$  letter  to  a  cobege  friend  that  to  Jnty  1951  he  married  a  San 
Francisco*  nawtd  Lyiw  Jones,  ihnt  they  reaied  a  boose  an  the  beach  la  Motion  and  speot  tnaot 
of  tack  free  ton*  mbathto«>"  (TW  exasnple  paraftkb  wawy  instances  raised  by  SmUnfrr  )  b 
tbu,  tosrtoo*a>ri*7  ^withstanding  vtrtooty  ikntkal  Uatwaet.  t  contend  k  fcs  nor .  Where  the 
nxendary  writer's  purpose  ks  to  report  the  facts  revealed  in  the  origmsJ,  nod  not  to  apptepriete 
the  persoaai  e  specs  irvc  style  of  the  original,  she  it  surety  not  reovkrd  —  m  the  Second  Ckcula 
Jotiofer  optoton  seems  to  sugrcsl,  ut  Sntrorrr,  tu  F  id  at  00-97  —  to  refuge  to  altered 
langeea*  merer*  to  avoid  using  the  same  words  as  the  origjnsl.  Where  a  untpk  timet  statrmeM 
of  the  forts  cofU  for  uk  of  the  original  Uwgnaajc.  the  need  10  repett  the  fact  lupines  sack  use 
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Is  it  not  ckart  forthernwe,  us  Chief  Judge  Oakcs*  separate  opinion 
m  New  Era  recognized,44  that  at  times  the  subject's  very  words  are 
the  facte  calling  for  comment?  If  a  newspaper  wishes  to  report  that 
last  year  a  political  candidate  wrote  a  personal  Jetter  demeaning  a 
race  or  religion,  or  proclaiming  ideals  directly  contrary  to  those  now 
stated  in  his  campaign  speeches,  how  cm  it  fairly  do  this  without 
quotation  from  the  letter?  If  a  biographer  wished  to  show  that  ber 
subject  was  cruel,  jealous,  vaim,  or  crazy,  can  we  seriously  contend 
she  should  be  limited  to  giving  the  reader  those  adjectives,  while 
withholding  the  words  that  support  the  conclusion?  How  then  may 
the  reader  judge  whether  to  accept  the  biographer's  characterization? 

The  problem  was  amusingly  illustrated  in  the  fall-out  of  Salinger. 
After  the  decision,  the  biographer  rewrote  hb  book,  this  time  without 
quotations.  Resorting  to  adjectives,  he  described  certain  of  Salinger's 
youthful  letters  as  "self -promoting  .  .  .  boastful*4*  and  "buzzing  with 
self-admiration.*4*  A  reviewer,  who  had  access  fc>  the  letters,  disr 
agreed  and  proclaimed  that  the  letters  were  in  fact  "exuberant,  self- 
deprecating  and  charged  with  hope.*47  Where  does  that  leave  the 
reader?  What  should  the  reader  believe?  Does  thb  battle  of  adjectives 
serve  knowledge  and  the  progress  of  the  arts  better  than  allowing 
readers  to  judge  for  themselves  by  reading  revelatory  extracts? 

The  Second  Circuit  appears  divided  over  these  propositions.  After 
the  split  vote  of  the  original  New  Era  panel,  rehearing  en  banc  was 
narrowly  defeated  by  a  vote  of  7-548  Judge  Newman,  joined  by 
three  colleagues,  argued  that  rehearing  en  banc  was  warranted  "to 

avoid  misunderstanding  on  the  part  of  authors  and  publishers  ...  

misunderstanding  that  risks  deterring  them  from  entirely  lawful  writ- 
ings in  the  fields  of  scholarly  research,  biography,  and  journalism.*49 
His  opinioo  recognized  that  "even  as  to  unpublished  writings,  the 
doctrine  of  fair  use  permits  some  modest  copying  of  an  author's  ex- 
pression .  .  where  .  .  necessary  fairly  and  accurately  to  report  a 
fact  set  forth  in  the  author's  writings. "»  In  this  discussion,  Judge 
Newman  retreated  substantially  from  his  position  expressed  in  Sal- 
inger  of  normally  complete  protection.51 


**  Set  .Vnt  Em,       F.rd  at  5*1  {Oaiceg,  C  J.,  co»tarrinc> 
«  I  Hamilton,  !n  Scarck  or  J  D  Salihc**  $i  {1993) 
44  id.  Al  5* 

*>  Ruhku  Ran  ttt  D*%s*.  U'Hia.  The*  Rtlirts,  K.Y.  Times,  Jink  5,  19H,  (Bmok  Review) 
§  7.  *  7- 

**  5"  N*w  Era  P-WicAliom  I  nil  v.  Hmry  Ha*  4  Cm..  S64  F  j4  659.  662  (x!  Car.  im$i\ 
(XrwmaM,  J  ,  dSs***tinf). 

"id 

*'  In  a*  aiuminittng  ankle  to  he  aufcluhcd  In  iht  mtxl  mditimn  of  the  Jommml  a/ tie  Cmfyn&t 
SccUty,  itt  Newman,  fioi  tkt  End  mf  History-  The  $<c*%d  OrmU  5*ntaft>j  mUh  »«ir  Um, 
3?  J   CofiraiCMT  Soc*Y  1  Jwdft  Newma*  safetaatially  rUrifia*  the  bae    He  msv 
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Quoting  b  not  necessarily  stealing  Quotation  can  be  vital  to  tlte 
fulfillment  of  the  publk-enrkhing  gods  #f  copyright  law.  The  first 
fair  use  factor  calls  for  a  careful  evaluation  whether  the  particular 
quotation  b  of  the  transformative  type  that  advances  knowledge  and 
the  progress  of  the  arts  or  whether  it  merely  repackages,  free  riding 
on  another's  creations.  If  a  quotation  of  copyrighted  matter  reveals 
no  transformative  purpose,  fair  use  should  perhaps  be  rejected  without 
further  inquiry  into  the  other  factors.51  Factor  One  is  the  soul  of  fair 
use.  A  fading  of  justification  under  this  factor  seems  indispensable 
to  a  lair  use  defense."  The  strength  of  that  justification  must  be 
weighed  against  the  remaining  factors,  which  focus  on  the  incentives 
and  entitlements  of  the  copyright  owner. 

a.  Fsciar  Two  —  The  Nature  ef  the  Copyritkted  Work.  —  The 
nature  of  the  copyrighted  work  is  a  factor  that  has  been  only  super- 
finally  discussed  and  little  understood.  Like  the  third  and  fourth 
factors,  it  concerns  itself  with  protecting  the  incentives  of  authorship. 
It  implies  that  certain  types  of  copyrighted  material  are  more  amenable 
to  fair  use  than  others. 

Copyright  protection  is  available  to  very  disparate  categories  of 
writings.  If  it  be  of  original  authorship,  i.e. ,  no*,  copied  from  someone 
else,  and  recorded  in  a  fixed  medium,  it  is  protected  by  the  copy- 
right.** Thus,  the  great  American  novel,  a  report  prepared  as  a  duty 
of  employment,  a  shopping  list,  or  a  loanshark's  note  on  a  debtor  s 


espouse?  the  aeoprirty  of  ant*  qnetatta  in  ttrafced  quantity  when  aecrssary  <*  detaoastra* 
fact*,  After  m  chaaarc*  if  poafeia*  and  his.  the  ja*  bdwo  as  in  MiMtrr  has  sipwftcindy 
•MTOifcd.  Sot  hfrm  rxOr  lie  and  accompanying  WxL 

«  Monetnttesi.  cvey  trivial  taking  of  copyrighted  RMtenftI  thai  fails  to  uVmonrtiale  a 
carnpahaag  Ja^oaVatfon  a  not  necessarify  an  mfrme^raent.  Because  cocyoaV  is  a  pragmatic 
dattriae  coaceraod  aatiaaaVly  with  public  beaent,  under  the  <fc  rnmitraa  file  acilicnbte  takings 
wit  net  snppnrt  a  cause  af  action.  The  )usti6catfons  #f  the  de  ealnimis  exerapcion,  however, 
art  quite  *frerent  from  aWe  saocilarang  fak  use.  The)  should  not  be  ceaJased  See.  c  I , 
FanUavnaer  v.  Loews,  lac  ,  sod  F.id  1*5  (Ma  Or.  laejl,  dtmtd,  148  U.S  S4J  41954* 
SnhJ  ^  Newsweek  hUjuaw,  50*  F.  Snpp  146.  H«  (DOC  laic);  McMahoo  v  Preatke- 
HaJfl,  Inc.,  4*0  F.  Soprx  "9».  tjoj  (E  D.  Ma.  Gffe»bie  v.  Net**,  151  F  Sapp.  45.  70 

(S  O  N  Y.  i957);Rokeachv.  Avco  rjobaasy  rVtares  Carp  .  107  U.S  P  Q  <BNA*  155  <S.D.N.  V 

»  The  mteiaretanan  of  the  first  Tartar  b  complicated  ay  the  merttJoa  aV  suttvtr  of  a 
dlttkxrU**  baaed  on  "whether  aath  ase  ii  01*  a  cowwweicial  aatare  or  H  for  aooprofit  edwcatiawal 
aarpaaev"  17  U.S.C.  I  io?4i)  JiaSa).  One  shoatd  ant  tu^tf^t  the  importance  of  tha 
dfeunetaan.  It  a>  oat  suggnatd  in  any  respoasikk  optaJoa  ot  c*mraeM*ry  that  by  team*  of  this 
dante  all  edaxaak*a]  uses  art  permitted  wade  nrofcniakan  use*  art  Dot  Surety  0*  datwte 
does  wet  ie*p2y  that  a  a*Hv*r*ky  press  may  pirate  whatever  teat*  it  cfcaosei  >*or  caa  K  meea 
aVat  hooka  prodaced  by  a  commercial  pabttsher  are  exchaded  from  ehjphdity  for  fair  ase  A 
huioraan  m  not  ha/red  from  making  fair  use  merely  because  she  artH  receive  ro>aky  compen- 
sation This  clause,  therefor*,  does  not  establish  a  clear  distinction  between  pernwtted  and 
fcrbiddtn  asm  Periapt  al'lbe  eaCfemrt  of  commertkhim.  svrh  as  advertising,  the  Matutc 
aravides  KtlJe  toferaacr  for  claim*  of  fait  use 
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door  saying  *Pay  me  by  Friday  or  111  break  your  goddamn  arms*  ait 
ail  protected  by  the  copyright"  «c«yuiu5u«— 

Ib  the  early  history  of  copyright,  British  coorii  debated  whether 
letters  written  for  private  communication  should  receive  airy  protec- 
tion at  all  from  the  Statute  of  Anne*  The  question  was  soon  satis- 
factorily settled  in  favor  of  protection,  and  1  do  not  seek  to  reopen  it. 
I  do  not  argue  that  writing  prepared  for  private  nwtfvw  *ouM  be 
denied  copyright  protection.  In  the  aalikeiy  ewat  of  the  purification 
of  the  Collected  Shopping  Lists  (or  Extortion  Notes)  of  a  Renowned 
Personage,  of  course  only  the  aathor  should  enjoy  (be  author's  right*. 
When  it  comes  to  making  fair  use,  however,  there  is  a  meaningful 
difference  between  writings  conceived  as  artistic  or  instructive  cre- 
ation, made  in  contemplation  of  .  publication,  and  documents  written 
for  a  private  purpose,  as  a  message  or  memo,  never  tnteaded  for 
publication.  One  is  at  the  heart  of  the  purpose  of  copyright  —  the 
stimulation  of  creative  endeavor  for  the  pnbtic  etfficatkxL  The  others 
are,  at  best,  incidental  beneficiaries.  Thus,  the  second  factor  should 
favor  the  original  creator  more  heavily  in  the  case  of  a  work  (htdudtng 
superseded  drafts)  created  for  publication,  than  m  the  case  of  a  doc- 
ument written  for  reasons  having  nothing  to  do  with  the  objectives 
of  copyright  law. 

The  statutory  articulation  of  this  factor  derives  from  Justice  Story's 
mention  ia  Folsom  of  the  "value  of  the  materials  used1*7  Justice 
Story's  word  choke  is  more  communicative  than  oar  statute's  "nature 
of/  as  it  suggests  that  some  protected  matter  is  more  "valued*  under 
copyright  law  than  others.  This  should  not  be  seen  as  an  invitation 
to  judges  to  pass  on  literary  quality,  bnt  rather  to  consider  whether 
the  protected  writing  is  of  the  creative  or  instructive  type  that  the 
copyright  laws  value  and  seek  to  foster. 

The  Nation,  Salinger,  and  New  Erm  opinions  tfiscassed  the  second 
factor  solely  in  terms  of  whether  the  copyrighted  work  Was  pntfehed 
or  unpublished.  The  Nation  opinion  observed  that  the  unpublished 
status  of  a  copyrighted  work  is  a  critical  element  of  hs  nature  and  a 


"  m  Uitcr  ***">pl«  rf  writhe  «4  MdhwMtfy  rmkftmd  Vwk,*  U*  tern  mU  » 
F*ctar  Two. 

»  Ahfccutk  IVpt  y.  Ch*  ib  E»f-  *cr  *<*.  *  Atk.  341  <i74i>,  — «rad  U  the  iftnufe 
*xm  Mtur  iht  passw  M  fee  St*luW  «T  Am*,  *n:ev*  v.  nfept,  M  W  „<  ,  fe*  * 
Bcsl  19  (iSijt,  tticjcrstcd  ihr  raotrary. 

ipwuKhrtic  Form  a  Urn**  Lrtim         m*  few  ipn— hf^,  tke  CWractar 

«fa  fttcwy  Work,  wry  ptiv^e  Letttr.  mftm  toy  S*»ctf .  to  awy  W  ■  Ml  »  W 

srfiMry  U*  •jTCorr«pofyi«ce  by  l^tt»*  k  W  carry-  Ok  hitfcm  •TST^wrtl 
■  DmC«*  »©«         odwt,  im  tW  fiw<utW  «f  Q— imiM.  «r  ♦Aer 
MMru;  wMrfc  it  would  W  wry  crtrMc*n*ry  *>  docriW  m  a  ftfcnvy  Wwk,  fa 
tkc  WrHets  K*rc  A  OpyntM. 

»«.  i  Vet.  a  Be*  st  at. 
•*  Foiwi  v.  M*r*,  *  V  C*  Ut.  344  <CX.D  ktW  H4O  (Ho.  4901). 
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•frctor  lending  to  negate  the  defense  of  fair  use*;"  the  scope  of  fa* 
use  is  narrower  with  respect  to  unpublished  works.*59 

The  Second  Circuit  ki  Saiinter  and  Mem  Em  extended  this  pcm- 
cipie.  As  interpreted  m  Sulmger,  the  Supretae  Court's  discussion 
-conveys  the  idea  that  [unpublished)  works  noritaly  enjoy  complete 
protection  against  copying  any  protected  expression."*0  However  ex- 
treme this  formulation  may  be,  the  word  •normally"  suggests  that  kt 
the  unusual  instance  fair  use  may  be  made  of  unpublished  matter. 
Ntw  Era,  however,  rejected  fair  use  even  when  accessary  for  accurate 
presentation  of  a  fact;  the  court  thus  created  an  apparently  insur- 
mountable obstacle  to  the  fair  use  of  untMibtisbed  matter.  Under  the 
SalinterfNrw  Erm  view,  the  unpublished  nature  of  a  quoted  document 
trumps  all  other  considerations. 

The  Supreme  Court  and  the  Sccowd  Circuit  justify  these  positions 
by  the  original  author's  interest  in  controlling  the  circumstances  of  the 
6rst  public  revelation  of  his  work"  and  hb  right,  if  he  so  chooses, 
not  to  publish  at  a!."  These  are  indeed  legitimate  concerns  of  copy- 
right law.  An  author  who  prefers  not  to  publish  a  work,  or  wishes 
to  make  aesthetic  chokes  about  ks  first  puWk  revelation,  wiH  gener- 
dty  have  the  legal  right  to  enforce  these  wishes.61  Due  recognition 
of  these  rights,  however,  In  no  way  implies  an  absolute  power  to  bar 
ill  quotation,  regardless  of  how  persuasive  the  justification. 

A  ban  on  fair  use  of  unpublished  documents  establishes  a  nrw 
despotic  potentate  In  the  politics  of  intellectual  life  —  the  "widow 
censor.*  A  historian  who  wishes  to  quote  personal  papers  of  deceased 
public  figures  now  must  satisfy  heirs  and  executors  for  fifty  years  after 
the  subject's  death.  When  writers  ask  permission,  the  answer  will  be, 
•Show  me  what  you  write.  Then  weH  talk  about  permission  "  If  the 
manuscript  does  not  exude  pure  admiration,  permission  will  be  de- 
nied " 

The  second  factor  should  not  turn  solely,  nor  even  primarily,  on 
the  publishedfunpublished  dichotomy.  At  issue  is  the  advancement  of 
the-  utilitarian  goal  of  copyright  —  to  stimalate  authorship  for  the 


»  Harpat*  Rtw,  Pubtisficrs.  Uc  v.  Nation  Enters.,  471  U.S.  53*  5*4  I »*»$>• 
w  M.  at  35*. 

■»  Sato*"  v  Random  How.  Inc..  Kit  P  id  90.  *7       Cbr.j,        denied,  4*4  V  3.  •*> 

Nmtkm,  471  US.  It  553-55- 
«  Stt  id.  at  55^  * 
«  S«  id  at  S5t;  n  U  S.C.  I  106(1)  (19**). 

«  Cowuel  to  a  fmbfeWr  invited  tac  that  the  majority  *  ao^Sctio*  baafcs  \m  paa* 

today  fmt+\  kfal  pfobiem*  that  did  not  exist  pnot  1*  the  54i*trr  lWea*a*e 
<«*vm«tion  with  Harnett*  DoncnJ  counsel  of  Bantam  Dawbkda?. Del  P*bb*a*flf  <Dec  taftot; 

KapU*.  71*  £*d  ofHisicryK  NWSWIE*,  Dec  >s.  «9So.  at  Bo  <dtxw*»Mj|  the  Hesitjacy 
*  P*btisbera  k>  publish  booki  cWtlnft  from  mywhlhhcd  wanes). 
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public  edification.  Inquiry  into  the  "nature*  or  •value'  of  the  copy- 
righted work  therefore  determines  whether  the  work  is  the  type  of 
materia]  that  copyright  was  designed  to  stimulate,  and  whether  the 
secondary  use  proposed  would  interfere  significantly  with  the  original 
author's  entitlements.  Notwithstanding  that  nearly  all  writings  may 
benefit  from  copyright,  ks  central  concern  is  for  the  protection  of 
material  conceived  with  a  view  to  publication,  not  of  private  memos 
and  confidential  communications  that  its  authors  do  not  intend  to 
share  with  the  puMk."  The  law  was  not  designed  to  encourage 
shoppers  to  make  written  shopping  lists,  executives  to  keep  orderly 
appointment  calendars,  or  lovers  to  write  love  letters.  Certainly  k 
was  not  to  encourage  the  writing  of  extortion  notes.  To  conclude  that 
documents  created  for  purposes  outside  the  concern  of  copyright  law 
should  receive  more  vigorous  protection  than  the  writings  that  copy- 
right law  was  conceived  to  protect  is  bizarre  and  contradictory.  To 
suggest  lhat  simply  because  a  written  document  is  unpublished,  fair 
use  of  that  document  is  forbidden,  or  even  dtsfevored,  hm  no  logical 
support  in  the  framework  of  copyright  law. 

I  do  not  argue  that  a  writer  of  private  documents  has  no  legal 
entitlement  to  privacy.*4  He  may  weU  have  such  an  entitlement  The 
law  of  privacy,  however,  and  not  the  taw  of  copyright  supplies  such 
protection.  Placing  ail  uapubtished  private  papers  under  lock  and 
key,  immune  from  any  fair  use,  for  periods  of  fifty  to  one  hundred 
years,  conflicts  with  the  purposes  of  the  copyright  clause.  Such  a  rule 
would  use  copyright  to  farther  secrecy  and  concealment  instead  of 
public  illumination.*7 

I  do  not  dispute  that  publication  can  be  importaat  in  assesiing  the 
second  factor.  Publication  for  public  edification  is,  after  all,  a  central 
concern  of  copyright.  Thus,  a  work  intended  for  publication  is  a 
favored  protectee  of  the  copyright."  A  secondary  use  that  imperils 


u  Sr«  f**r*  pp.  no*- to. 
**  Stt  Wr%  pp.  1 1x9—30. 

"  fYofcatat  Wctotcb  upn  k  k  -cvwtfertotuftKt*  ft*  Mtir  intended  ta  be  kept  private 
shmdd  be  wort  subject  10  exposure  iba*  wfcat  w*s  created  far  offers  to  see  St*  Wdmfc 
">3Hw  L         nSlt  1145-40  <ia+*  r«r  *»  rtam.  om  «*• 

wisa**  to  Wcp  private  faattm  s«c#H  pwscsces  vactom  legal  reraedks,  tAcfeato*  oril  a*4 
crfenMa)  actions  for  trrvpa»  and  cacversioft,  a*  weB  a*  a*  «c*o»  to  etrfacce  *e  riffe  «l  privacy 

My  ofaervaooos  kete  to  no  way  tuajprrt  thai  cmmU  *o*4d  deprive  a  aervto  srekiaf  privacy 
of  te**J  renedtet  denned  to  protect  privacy.  My  co*ccrn  to  sofcty  wit*  tae  MadtqUaadtog  of 
tW  oopyrit*  law  —  a  body  of  law  cooxcived  to  encowrafe  pabakatiofi  for  tat  pwbtk  tdatcatteo 
Coutrufcf  **  mfe  a*  more  vJkhmm  oi  an  kateaifcai  to  coaxed  tfcaa  to  pafclaaft  taa*w*e*co  tea 
pajrpoaes,  Src  itfrm  pp.  1120-jo. 

*■  It  was  *m  anoaaal,  «f  aW  ofijmaj  drafti**  tkat  lW  literal  tcraat  of  aW  State**  of  Aaa* 
pcwiidod  »o  prc-awbakatioa  protect**.  It  Buswd  tae  awaited  period  a/  protecatoa  a»  fourteea 
yciwi  njwotoa;  iw<  fraa*  twe  tiaw  of  *  jCfcacafcap  W  rroai  tae  date  of  p«bfcat>»» .  This  ptotdematfc 
dradtinc  fonmilaaam  no  doubt  mulaad  bora  ta*  fact  that  ta*  antetedeato  of  tlac  Staaatec  «|  Am* 
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the  eventual  publication  of  a  creation  en  route  undermines  the  copy- 
right objective.  I  therefore  agree  with  the  Supreme  Court,  on  the 
particular  facts  of  the  Notion  caset  that  the  nature  of  the  copyrighted 
work  strongly  favored  its  protection  —  but  not  merely  because  it  was 
unpublished.  la  thai  case,  the  Nation,  a  w^ekfr  magazine  of  news 
and  comment,  published  purloined  extracts  from  the  memoirs  of  for- 
mer President  Gerald  Ford,  shortly  prior  to  the  scheduled  appearance 
of  the  fast  authorized  serialization  in  Time  M*t*ti**S»  Time  then 
cancelled  its  plan  t>  print  the  memoir  and  withheld  payment  of  the 
balance  of  the  license  fee.70  The  Supreme  Court  rejected  the  Nmtions 
claim  that  the  newsworthtaess  of  the  President's  memoir  justified  a 
finding  of  for  use.71 

The  critical  element  was  that  President  Ford's  memoir  was  written 
for  publication,  and  was  on  its  way  to  publication  at  the  time  of  the 
Nation's  gum-jumping  scoop.  The  Supreme  Court  emphasized  that 
the  Nation's  scoop  unreasonably  diminished  the  rewards  of  author- 
ship.72 The  Court  noted  further  that  if  the  practice  were  tolerated  on 
the  grounds  of  news  worthiness,  k  would  discourage  public  figures 
from  writing  and  publishing  valuable  memoirs.73  Read  in  context 
rather  than  excerpting  isolated  phrases,  the  Nation  decision  commu- 
nicates a  concern  for  protection  of  unpublished  works  that  were  cre- 
ated for  putfUation,  or  on  their  way  to  publication,  and  not  for 
unpublished  matter  created  for  private  ends  and  held  in  secrecy. 

It  is  not  always  easy  to  draw  the  distinction  between  works  created 
for  publication  and  notations  or  communications  intended  as  private. 
A  diary,  memoir,  or  letter  can  be  both  —  private  in  the  first  instance, 
but  written  in  contemplation  of  possible  eventual  publication.  In  a 
sense,  professional  authors  are  writing  cither  directly  or  indirectly  for 
publication  in  their  private  memos  and  letters,  as  well  as  m  their 
manuscripts.  In  private  letters  and  notebooks,  they  practice  the  writ- 


wrrr  acts  that  coufcfrtd  m**os*bf  primlmt  franchises  ttpon  printer*  trader  rayal  lioeaae  Scr 
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LAW,  snprm  note  it.  at 
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public  the  author's  nrfiUcnxtf  lo  prolix  lion  TKas,  an  author  who  ■bowed  an  unpublished 
loaiMfCtlcH  to  a  ftiewd.  ctWc.  or  provprrtrvr  publisher  wo*M  have  Had  a*  pcvfcciioa  Had  IW 
tatter  pirated  tae  work  and  agoUAc*  k  without  wlborkalioo.  The  Brkbh  co^t^  »jwevm 
cured  problem  by  croat/ima:  Ibe  Sutute  U  confer  protection  prior  la  publication  Srt  Fbpe 
v  Curl,  »%  E>a>  Eep  *<*.  *  Atk  541  (1741V 

*  St*  rtatpeT  *  Row.  PuhMsaers.  Inc.  v.  Natian  Enters  ,  471  U.S.  5 J*  543  fc9*5i 

»  See  tf. 
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"  S«  irf  at  554-55 
5rr  id  at  $57 
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er*s  craft,  trying  out  ideas,  images,  metaphors,  cadences,  m%kh  may 
eventually  be  incorporated  into  published  work.** 

The  attempt  to  distinguish,  for  purposes  of  the  second  fair  ^ 
factor,  between  work  created  for  publication  and  other  written  natter 
should  recognize  that  the  copyright  objectives  include  a  ittsooabk 
solicitude  for  the  ability  of  the  author  to  practice  the  craft  *  the 
privacy  of  the  laboratory.  A  critique  of  an  author's  writh*  based 
solely  on  rough  drafts  that  the  author  had  superseded  might  wtl  be 
an  unreasonable  intrusion. 75 

On  the  other  hand,  notwithstanding  the  highly  protected  status  of 
a  draft,  the  privacy  of  the  laboratory  should  yield  in  some  sftuatiot* 
Assume  the  following  hypothetical  cases: 

(0  An  author's  first  novel  is  greeted  with  critical  acchaai  for  its  defcurt 
style  and  masterful  oonunand  of  the  language  A  skeptics*  critic 
■mfertakes  to  show  that  the  author  it  a  literary  fraud,  the  ovation  of 
a  talented  and  unscrupulous  editor.  In  support*  the  critic  quotes  brief 
excerpts  from  the  author's  very  different  original  namript,  revealing 
a  grammatical  ignorance  and  sryhstk  awkwardness  she  contends  could 
not  conceivably  have  come  from  the  sun  pen  is  the  elegant  pubSshed 
version.  The  author  sues  to  enjoin  publication  of  die  review. 

(2)  Author  A  publicly  accuses  Author  B  of  plagiarism;  A  c brims  that 
B's  recently  published  bock  steals  a  metaphor  from  a  letter  A  wrote 
to  B  3  denies  the  charge  and  asserts  that  bis  first  draft,  written 
before  he  received  A'%  letter,  included  the  same  language.  The  critic 
quotes  from  B'5  first  draft,  disproving  B*%  defense  by  showing  that 
the  metaphor  was  not  vet  present. 

Both  examples  seem  convincing  cases  of  fair  use,  in  which  the  critic's 
productive  and  transformative  justification  would  take  precedence 
over  the  author's  Interest  hi  maintaining  the  privacy  of  the  unpub- 
lished draft  * 
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pW*  quotation  el  a*  unAnbhed  add  ftbajvdor^d  love  letter,  aa  rmtaKko  dcioaiat  or  a  .tif^jq 
ftat   Set  Fisher*  *o#r«  note  31.  ai  1780. 

'*  1  iHcrefore  question  fee  validity  of  Chief  Jtrff*  Oake**  iaterprrtatioi  of  SmbnftT  ia  oil 
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In  summary,  several  principles  emerge  from  considering  the  second 
factor  in  fight  of  the  copyright  objectives;  this  factor  concert*  the 
protection  of  the  reasonable  expectations  of  one  who  engages  in  the 
kinds  of  creation/authorship  that  the  copyright  seeks  to  encxmrage. 
Thus,  a  text,  indwfiag  drafts,  created  ^or  publication,  or  on  its  way 
to  publication,  presents  a  far  stronger  czseibr  protectio*  against  fair 
use  than  matter  written  exchisively  for  private  purposes.  The  roort 
the  copyrighted  matter  b  at  the  center  of  the  protected  concerns  of 
the  copyright  law,  the  more  the  other  factors,  including  justification, 
must  favor  the  secondary  user  in  order  to  earn  a  fair  use  finding. 
The  fact  that  a  document  is  unpublished  should  be  of  small  relevance 
unless  it  was  created  for  or  b  on  its  way  to  publication.77  If>  on  Ac 
other  hand,  the  writing  is  on  its  way  to  publication,  and  premature 
secondary  use  would  interfere  significantly  with  the  author's  incen- 
tives, ks  as  yet  unpublished  status  may  argue  powerfully  against  fair 
use.  Finally,  this  (actor  is  but  one  of  four  —  it  is  not  a  sufficient 
basis  for  ruling  out  fair  use.  There  is  no  logical  basis  for  making  it 
determinative,  as  was  effectively  done  in  Salinger  and  New  Era. 
Although  the  second  factor  implies  a  characterisation  of  the  protected 
work  on  a  scale  of  copyright-protected  values,  no  category  of  copy- 
righted material  is  either  immune  from  use  or  completely  without 
protection.  Wholesale  appropriation  of  the  expressive  language  of  a 
letter,  without  a  transformative  justification,  should  not  qualify  as  fair 
use,  even  though  the  writer  of  the  letter  had  never  considered  publi- 
cation. On  the  other  haad,  if  a  sufficient  justification  exists,  and  the 
quotations  do  not  cause  significant  injury  to  the  author's  entitlements, 
courts  may  allow  even  quotations  from  an  unpublished  draft  of  a 
novel. 

j.  Factor  Three  —  Amount  *nd  Substantiality.  —  The  third  stat- 
utory factor  instructs  us  to  assess  "the  amount  and  substantiality  of 
the  portion  used  in  relation  to  the  copyrighted  work  as  a  whole/7* 
In  general,  the  larger  the  volume  (or  the  greater  the  importance)  of 
what  is  taken,  the  greater  the  affront  to  the  interests  of  the  copyright 
owner,  and  the  less  likely  that  a  taking  will  qualify  as  a  fair  use. 


wpirmm  in  Srw  £r«r  -q«**twn  used  mtrcb  la  dtmmstntt:  vnUnf  Uyte  may  not  qualify  for 

the  fair  use  6tien?*.*  New  Era  PukhcftUoai  Iirtl  v.  Hewry  Hok  &  Co  ,  873  F  ad  57°<  $** 

Or.  JQS9)  (Oafcrs.  C.J.«  concurring). 

"  WAiMt)  Palry  has  expressed  rraiHoess,  ba«d  oa  Ux*r  a»Ku**r»ts,  I*  aaaeod  W  pfevW 

posittm*  a*  awltned  in  The  Fair  Im  ttiviLeGC  tn  COfTPHJtfT  Law,  mrd  »bw  m  note  3. 
Ilk  I  confesses  u>  mecftMikaJh-  refiling  U*  aJatjt  "tKrre  It  na  fair  ase  af  ^puMuW 
works/  tlwrcbv  faitm*  to  adequately  takr  kit#  aceassat  tfce  different  type*  of  »*pfibW*^ 
worts  «nd  a««s  tHereaf    .    [as  well  a*  t*|  mechanic***  reclsltnsi  i»at|  "harm  is  presumed 
whrn  m  prima  facje  case  at  irftirifemrrH  lias  been  made  ant"  (hereby  mvW«f 
coafvisaw*  between  subitantive  !iw  and  remedy  ... 

Editors  Note.  46  J  ConrMCHT  SoCY,  ooie  j  (Aar  to*©* 

K  o  ^ 
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This  factor  has  further  significance  in  its  bearing  on  two  other  factors. 
It  plays  a  role  in  consideration  of  justification  under  the  first  factor 
he  purpose  and  character  of  the  secondary  use);  and  it  can  assist  in 
uk  assessment  of  the  likely  impact  on  the  market  for  the  copyrighted 
work  under  the  fourth  factor  (the  effect  oa  the  market). 

As  to  the  first  factor,  an  important  inquiry  is  whether  the  selection 
and  quantity  of  the  material  taken  are  reasonable  »  relation  to  the 
purported  justification.  A  solid  transfonnative  justification  may  exist 
for  taking  a  few  sentences  that  would  aot,  however,  justify  a  taking 
of  larger  quantities  of  material. 

In  its  relation  to  the  market  impact  fector,  the  fusliUth*  aspect 
of  the  third  test  -  "substantiality*  —  maybe  more  important  than 
the  quantitative.  In  the  case  of  President  Ford'*  memoir,  a  taking  of 
no  more  than  400  words  constituting  "the  heart  of  the  book'"™  caused 
cancellation  of  the  first  serialization  coatract  —  a  serious  imnainnent 
to  the  market  for  the  book.  As  to  the  relationship  of  quantity  to  the 
market,  presumptively,  of  course,  the  more  taken  the  greater  the  likely 
impact  on  the  copyright  holder's  market,  and  the  more  the  factor 
favors  the  copyright  holder.  Too  mechanical  a  rule,  however,  can  be 
dangerously  misleading.  One  can  imagine  secondary  works  that  quote 
100%  of  the  copyrighted  work  without  affecting  market  potential. 
Consider,  for  example,  a  lengthy  critical  study  analyzing  the  structure^ 
symbolism  and  meaning,  literary  antecedents  and  influences  of  &  single 
sonnet.  Fragments  dispersed  throughout  the  work  of  criticism  may 
well  quote  every  word  of  the  poem.  Snch  quotation  will  not  displace 
the  market  for  the  poem  itself.  If  there  is  strong  justification  and  no 
adverse  market  impact,  even  so  extensive  a  taking  could  be  a  fair 


use. 


Too  rigid  a  notion  of  permissible  quantity,  furthermore,  can  seri- 
ously distort  the  inquiry  for  very  short  memos  or  communications.  If 
a  communication  is  sufficiently  brief,  any  quotation  will  necessarily 
lake  most  o*  all  of  it.  Consider,  for  example,  the  extortion  note 
discussed  above.*0  A  journalist  or  historian  may  have  good  reason  to 
quole  it  in  full,  either  for  historical  accuracy,  to  show  the  character 
of  the  writer,  or  to  suggest  its  effect  on  the  recipient.  The  copyright 
holder,  in  seeking  to  enjoin  publication,  will  argue  that  the  journalist 
has  taken  not  only  the  heart  but  the  whole  of  the  protected  work. 
There  are  three  responses,  which  relate  to  the  first,  second,  and  fourth 
factors.  First,  there  may  be  a  powerful  justification  for  quotation  of 
the  entirety  of  a  short  note.  Second,  because  the  note  was  written  for 
private  motives  and  not  for  publication,  quotation  will  not  diminish 


"Harprr  A  Rnw.  INjhIKWrs,  Inc   v   Nation  Rolrrs  .  0,  US  $*$  (19*5)  (quttfcg 

Ha/pot  &  Rn*.  fablUhrri,  \»r  v  Nation  En*r> .  557  F  Supp.  10*7.  io?i  CD  N  Y. 
*•  See  wpr*  t«i  acrompa/i>  in*  nan  $j 
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the  inducement  to  authors  to  create  works  for  the  public  benefit. 
Finally,  because  the  note  is  most  unlikely  to  be  marketed  as  a  work 
of  k$  author,  there  is  no  effect  on  its  market.  Courts  roust  then 
evaluate  the  significance  of  the  amount  and  substantiality  factor  in 
relation  to  the  copyright  objectives;  they  must  consider  the  justification 
for  the  secondary  use  and  the  realistic  risk  of  ih jury  to  the  entitlements 
of  authorship. 

4.  Factor  Four  —  Effect  on  tkt  Market.  —  The  fourth  factor 
addresses  "the  effect  of  the  use  upon  the  potential  market  for  the 
copyrighted  work.*1  In  the  Nation,  the  Supreme  Court  designated 
this  "the  single  most  important  element  of  fair  use."*7  The  Court's 
recognition  of  the  importance  of  this  factor  urn  ler  lines,  once  again, 
that  the  copyright  is  not  a  natural  right  inherent  in  authorship.  If  it 
were,  the  impact  on  market  values  would  be  irrelevant;  any  uwau- 
thorued  taking  would  be  obnoxious.  The  unitarian  concept  under- 
lying the  copyright  promises  authors  the  opportunity  to  realize  rewards 
in  order  to  encourage  them  to  create.  A  secondary  use  that  interferes 
excessively  with  an  author's  incentives  subverts  the  aims  of  copyright. 
Hence  the  importance  of  the  market  factor.*3 

Although  the  market  factor  is  significant,  the  Supreme  Court  has 
somewhat  overstated  its  importance.  When  the  secondary  use  does 
substantially  interfere  with  the  market  for  the  copyrighted  work,  as 
was  the  case  in  Nation,  this  factor  powerfully  opposes  a  finding  of 
fair  use.  But  the  inverse  does  not  follow.  The  fact  that  the  secondary 
use  docs  not  harm  the  market  for  the  original  gives  no  assurance  that 
the  secondary  use  is  justified.*4  Thus,  notwithstanding  the  importance 
of  the  market  factor,  especially  when  the  market  is  impaired  by  the 
secondary  use,  it  should  not  overshadow  the  requirement  of  justifi- 
cation under  the  first  factor,  without  which  there  can  be  no  fair  use. 

How  much  market  impairment  must  there  be  to  turn  the  fourth 
factor  against  the  secondary  user?  By  definition  every  fair  use  in 
volves  some  loss  of  royalty  revenue  because  the  secondary  user  has 
not  paid  royalties.*5  Therefore,  if  an  insubstantial  loss  of  revenue 


«  17  USC  I  ia7<4>  (t9»i;. 
Nmti+n.  471  U.S  at  566 

■*  This  reasoning  assuror*  that  the  author  nra:rd  tW  oopynehled  matter  with  th«  liopt  of 
joene rating  rewards  It  has  ivo  bearing  on  materials  written  for  personal  reasons,  independent 
•I  the  hope  of  commanding  a  market 

•♦  An  tnaju^tifced  taking  that  er.rence*.  the  maiket  for  the  copyrighted  work  is  ea»  to  mujtw 
If,  for  example,  a  film,  di/extof  tak^  an  unknot  cOf»jrri|r>te<S  lone  lot  the  soonr  of  a  n»ov* 
thai  becomes  a  hit.  the  tot>*o<*r  ma*  realii*  a  windfall  from  ihe  altermarkel  for  Jus  composition 
Nonetheless,  if  the  lalm*  is  unju-tirW  unoer  tV  first  factor,  il  Any  1. 1  be  considered  *n 
infrinfprmefiL  re|dfdle«s  of  th*  ab^erue  of  marker  impairment 

Because  the  fourth  laetor  uyu-c*  or*  the  ^potmiiM*  market   ser  Sattony  471  L*  S  at  $6S 
(emphasis  in  onfiinaJ».  perhaps  so».h  J  rate  should  be  ron<»dered  an  tmpurmcni,  dr^ne  ihe 
bonanza    TV  uJun*  of  the  tunf  for  the  movie  fbr^toves  iu  eligibility  <or  uve  n>  another  film 
It  does  not  ne*r»«a«l\  fol>ow  <h-»t  tie  lair  use  ill*  lrinr  diminishes  the  revenue*  rif  iopvni.h< 
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turned  the  fourth  factor  in  favor  of  Ike  copyright  holder,  this  factor 
would  never  weigh  in  favor  of  the  secondary  user.84  And  if  we  then 
gave  serious  deference  to  the  proposition  that  it  is  "undoubtedly  the 
single  most  important  element  of  lair  use,"*7  fair  use  would  become 
defunct.  The  market  impairment  should  not  turn  the  fourth  factor 
unless  it fa  reasonably  substantial.**  When  the  injury  to  the  copyright 
holder's  potential  market  would  substantially  impair  the  incentive  to 
create  works  for  publication,  the  objectives  of  the  copyright  law  re- 
quire that  this  factor  weigh  heavily  against  the  secondary  user. 

Not  every  type  of  market  impairment  opposes  Fair  use.  An  adverse 
criticism  impairs  a  book's  market.  A  biography  may  impair  the  mar- 
ket for  books  by  the  subject  if  it  exposes  him  as  a  fraud,  or  satisfies 
the  public's  interest  in  that  person.  Such  market  impairments  are  not 
relevant  to  the  fair  use  determination.  The  fourth  factor  disfavors  a 
rinding  of  fair  use  only  when  the  market  is  impaired  because  the 
quoted  materia)  serves  the  consumer  as  a  substitute,*9  or,  in  Story's 
words  "supersede^]  the  use  of  the  original  r»  Only  to  that  extent  are 
the  purposes  of  copyright  implicated. 


B.  Arc  There  Additional  Factors? 

1.  False  Factors.  —  The  language  of  the  Act  suggests  that  there 
may  be  additional  unnamed  factors  bearing  on  the  question  of  fair 
use,91  The  more  I  have  studied  the  question,  the  more  I  bave  come 
to  conclude  that  the  pertinent  factors  are  those  named  in  the  statute. 
Additional  considerations  that  I  and  others  have  looked  to  are  fake 
factors  that  divert  the  inquiry  from  the  goals  of  copyright.  They  may 
have  bearing  on  the  appropriate  remedy,  or  on  the  availability  of 


fcoIoVri.  If  ■  rayahy  oblrfatiaa  attarfced  to  every  seceadary  um,  many  would  simaly  ferf»  «*t 
of  *e  primary  materia]  in  farwr  at  irrr  naWHatn. 

*  Cf  rhfcer,  suprm  note  ji,  at  1*71-;* 
*?  ATafiaa,  471  U  S  at  566. 

**  AWwig>  the  Settler  opsaraa  arfcssowtcdgcd  that  the  b»o*rapay  "would  not  displace  Ac 
mark*  foe  tie  letters,"  it  cowled  tla*  factor  m  iW  afcrnHifTs  favor  becta*  "swae  impairment 
of  tie  market  seemfed]  Kfccty.-  Saliaarr  v  Random  House,  lac  .  In  F  rd  90,  oq  <>4  Ck.K 
cert.  aVatfrf,  4I4  U  S.  S90  <io*?>.  Tnn  potential  imaoirmeM.  furtherance,  resahed  not  from 

c*»>"in«  «*"  5alinrrr\  wot*  awl  from  U*e  readeis*  atfeukta  brtief.  ba*d  oa  the  bn*ranrieT\ 
use  of  pbrases  such  ai  "ne  wtofce."  'said  Safmaer  •  aad  "Silinftr  tkclarei/'  that  ikey  aad  read 
Salinas  wards.  Ser  U  Tat  AW  £ar  opinion  also  awarded  tab  far  lor  to  *c  plaintiff  00  a 
speculative  assessment  of  sliawt  oariel  impairment.  See  A'rw  £m.  I73  F  >d  at  st5  I  befeve 
tae  criterion  requires  a  more  safetantcal  injury  Srr  Ftshet.  sn*ra  aote      at  j*7i-7j. 

M  5cr  SaWneyr,  *so  F  Sapp  at  415 

•»  Fobnm  v  Mars*.  »  F.  Cas.  J4*«  345  *C  CD.  Mm*  1841)  <Na  4oo)l 

*  TV  statue  states  [hat  the  factors  to  he  considered  Otatf  locmnV  tlae  four  tartors  Stt 
1?  U  S  C  I  107  <i*l»  •TW  terms  iaxlmliaa:'  and  'sac*  as*  are  MwsLrative  and  not  limitative  * 
id  I  101. 
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another  cause  of  action  to  vindicate  a  wrong,  but  not  on  the  fair  use 
defense. 

(a)  Good  Faith.  —  In  all  areas  of  law,  judges  are  tempted  to  rely 
on  findings  of  good  or  bad  faith  to  justify  a  decision.  Such  reasoning 
permits  us  to  avoid  rewarding  morally  questionable  conduct  It  aug- 
ments our  discretionary  power.  It  provides  us  witfi  an  escape  from 
confronting  questions  that  are  difficult  to  understand.  The  temptation 
has  been  particularly  strong  in  dealing  with  the  difficult  issue  of  fair 
use.92  This  practice  is,  however,,  misguided.  It  produces  anomalies 
that  conflict  with  the  goals  of  copyright  and  adds  to  the  confusion 
surrounding  the  doctrine. 

Copyright  seeks  to  maximize  the  creation  and  publication  of  so- 
cially useful  material.  Copyright  is  not  a  privilege  reserved  for  the 
welt-behaved.  Copyright  protection  is  not  withheld  from  authors  who 
lie,  cheat,  or  steal  to  obtain  their  information.  If  they  have  stolen 
information »  they  may  be  prosecuted  or  sued  civilly,  but  this  has  no 
bearing  on  the  applicability  of  the  copyright.  Copyright  is  not  a 
reward  for  goodness  but  a  protection  for  the  profits  of  activity  that  is 
useful  to  the  public  education. 

The  same  considerations  govern  fair  use.  The  inquiry  should  focus 
not  on  the  morality  of  the  secondary  user,  but  on  whether  her  creation 
claiming  the  benefits  of  the  doctrine  is  of  the  type  that  should  receive 
those  benefits.  This  decision  is  governed  by  the  factors  reviewed 
above  —  with  a  primary  focus  on  whether  nhe  secondary  use  is 
productive  and  transformative  and  whether  it  causes  excessive  injury 
to  the  market  for  the  original.  No  justification  exists  for  adding  a 
morality  test.  This  is  of  course  not  an  argument  in  favor  of  immo- 
rality. It  favors  only  proper  recognition  of  the  scope  and  goals  of  a 
body  of  law. 

A  secondary  user,  like  an  original  author,  may  be  liable  to  criminal 
prosecution,  or  to  suit  in  tort,  if  she  has  stolen  information  or  has 
committed  fraud.  Furthermore,  if  she  has  infringed  upon  a  copyright, 
morally  reprehensible  conduct  may  influence  the  remedy,  including 
the  availability  of  both  an  injunction  and  additional  damages  for 
willfulness  « 

This  false  morality  factor  derives  from  two  misunderstandings  of 
early  precedent.  The  first  results  from  the  use  of  words  like  "piracy* 
and  the  Latin  phrasv  animus  futundi"  in  early  decisions.  In  rejecting 
the  defense  of  fair  use.  courts  sometimes  characterized  the  offending 
secondary  work  as  having  been  written  tniixo  furnndi  (with  intention 
of  stealing).  Although  this  characterization  seemed  to  imply  that  fair 


«S«  Time  Inc.  v.  Bernard.' Gels  Auoc*  ,  »«j  F  S«pp  ijo,  t<6  (S.D.N  Y  tqfflr.  W. 
Pa  TRY,  tufrm  nov  j.  at  1  2 1 

♦*  Sre  17  t\S  C  4  $(H(cXa)  llfttl  (frravWing  for  additional  dajnajn  if  a  willful  inffin*tm«rtt 
m  found! 
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use  requires  honest  intentions,  the  courts  reasoned  in  the  opposite 
direction.  The  decisions  did  not  explore  the  mental  state  of  the  sec- 
ondary user  to  determine  whether  fair  use  was  shown.  They  examined 
the  secondary  text  to  determine  whether  k  made  a  productive  trans- 
formative use  or  merely  restated  the  original.  If  they  fouad  no  pro- 
ductive use  justifying  the  taking,  judges  adorned  the  conclusion  of 
infringement  with  words  like  piracy  or  *******  furamdi,94  The  mo- 
rality of  the  secondary  user's  conduct  played  no  role  in  the  decision. 
The  irrelevance  of  the  morality  of  the  secondary  user's  conduct  was 
underlined  in  decisions  like  Fdsom  v.  Monk*  There  Justice  Story 
emphasized  not  only  the  good  faith  and  "meritorious  labors*  of  the 
defendants,  but  also  the  usefulness  of  their  wort  Finding  no  "bona 
6de  abridgement***  {what  1  have  described  as  a  transformative  use), 
Justice  Story  nonetheless  concluded  with  "regret"  that  good  lakh  could 
not  save  the  secondary  work  from  being  "deemed  in  law  a  piracy."97 

A  second  misleading  assumption  is  that  fair  use  is  a  creature  of 
equity  *8  From  this  assumption  it  would  folow  that  unclean  hands 
and  all  other  equitable  considerations  are  pertinent  Historically  this 
notion  is  incorrect.  Litigation  under  the  Statute  of  Anne  began  in  the 
law  courts."  Although  plaintiffs  who  sought  injunctions  could  sue, 
and  did,  in  the  courts  of  equity,109  which  exercised  parallel  jurisdk- 
tioiu  the  fair  use  doctrine  did  not  arise  out  of  equitable  considerations. 
Fair  use  was  a  judge-made  utilitarian  limit  on  a  statutory  right.  It 
balances  the  social  benefit  of  a  transformative  secondary  use  against 
injury  to  the  incentives  of  authorship. 

The  temptation  to  determlie  fair  use  by  reference  to  morality  also 
can  lead  to  examination  of  the  conduct  and  intentions  of  the  plaintiff 


«  S<e.  e  r  ,  Cwy  v.  KennJey,  170  Eng  Re*  +79,  4  fop.  168  {1M07K  JaxtdW  v  Knnkttn, 
*9  En*  Rrp.  ft*,  ixfl,  j  K  *  J.  >og,  71^17  (1*57*;  ue  Hmrxu*  r.  lUwfcy,  **$  F  *4 
1 171.  1 1 75  Mi  CSr  19*3)  (IFNr  uy  petsuppcHes  tim  Oe  friend**,  acted  feirly  tad  an 
P«l  faith  Iowa  Sutf  Univ.  Research  Fmtmd  ,  Inc  v.  America*  Braadcnrin*  Co.,  4a  1 

F  x3  57.  6 j  (>d  Cit.  19*0)  {noting  the  relevance  at  <on4tact  to  (w  use}. 

wtF  Cms.  w  {CCD  Mass.  i*iD  (No.  4401). 

*  W  *t  349 

«  Jd  u  345,      mho  WiXtol  v.  Ct*%\  309  F  >d  777,  780  «tfc  Or  1*61)  timing  tfc*  a  lack 
•f  infer*  to  infringe  dors  ik*  entitle  a  defendant  to  the  prolrctjonj.  of  0*  fair  w*  dactrir*). 
feed  v.  HoKxiay,  19  F  315,  327  <C  C  W  D.  P*  1SS4)  rUteMion  V  .  1*        Woo  moment  tf 
jeifnnfc»nem  crffcerwise  appearO.  Sc*tt  v.  St*nferd.  3  L.R  E«         7>3  (tS6y)  (bold**  tnot 
'"tew^ons  nf  a  defendant  ur  irncnatcrU]  \S  the  lesuftiof  vnrt  mfrtnyn  plaintiff 'i 

copynfht). 

*"5f/»  *  *  •  So**  Corp.  0/  Am  v.  UnivrmJ  C*y  Studio*,  Inc  .  4*4  U  S  417,  44*  <i**4l 
(appftymt;  an  •equitaWr  rule  of  wmb');  jm  «ta  S.  R«  No  4?3.  *«tJi  Coeg  ,  t*  Scu.  *2 
<»07S)ClS>mr  tKe  doctrine  is  am  equttnlAe  mle  of  reason,  nn  .  applicable  dennilian  H  ntaaiMe 
.         H.R  REF  No  T47*.  94<h  Coof  .,  ad  Sea*.  6$  (1*76) 

*Sre  W  Pat**,  tti^vn  a«te     art  3-5 

K«)5er.  <(,  Dod<ley  v.  KinnerUcy.  17  E**  170  (1761)  {srekkif  mn  injunction  to 

nrtvent  further  p«hb>»t*nn  ot  a  novel  abstract* 
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copyright  Holder  in  bringing  the  suit.  The  secondary  user  may  contend 
that  the  copyright  holder  is  disingenuously  invoking  copyright  reme- 
dies as  a  device  to  suppress  criticism  or  protect  secrecy.101  Such 
considerations  are  also  false  leads. 

Like  a  proprietor  of  land  or  an  owner -of  contract  rights,  the 
copyright  owner  may  sue  to  protect  what  he  owns,  regardless  of  his 
motivation.  His  rights,  however,  extend  only  to  the  limits  of  the 
copyright.  As  fair  use  is  not  an  infringement,  he  has  no  power  oyer 
it.  Whether  the  secondary  use  is  within  the  protection  of  the  doctrine 
depends  on  factors  pertinent  to  the  objectives  of  the  copyright  law 
and  not  on  the  morality  or  motives  of  either  the  secondary  user  or 
the  copyright-owning  plaintiff. 

(b)  Artistic  InUirity.  —  There  are  many  who  deplore  our  law's 
failure  to  protect  artistic  integrity.  French  law  enforces  the  concept 
of  the  droit  morml  (Tartiste,  which  cover*  among  other  things  a  right 
of  paternity  (the  right  to  be  acknowledged  as  author  of  the  work),  the 
right  to  preserve  a  work  from  mutilation  or  change,  the  right  to 
withdraw  or  modify  a  work  already  made  public >  and  the  right  to 
determine  whether  or  not  a  work  shall  be  published  102 

Those  who  would  adopt  similar  rules  in  United  States  law  seek  a 
place  for  them  in  the  copyright  law,  which  is  understandable  in  view 
of  the  absence  of  other  nkhes  I  do  not  oppose  our  adoption  of  such 
rights  for  artists.  I  do,  however,  oppose  converting  our  copyright  law, 
by  a  wave  of  a  judicial  magic  wand,  into  an  American  droit  moral. 
To  do  so  would  generate  much  unintended  mischief.  Our  copyright 
law  has  developed  over  hundreds  of  years  for  a  very  different  purpose 
and  with  rules  and  consequences  that  are  incompatible  with  the  droit 
moral. 

As  the  copyright  privilege  belongs  not  only  to  Ernest  Hemingway 
but  to  anyone  who  has  drafted  an  interoffice  memo  or  dunning  letter 
or  designed  a  computer  program,  it  would  be  preposterous  to  permit 
all  of  them  to  claim,  as  an  incident  to  copyright,  the  right  to  public 
acknowledgement  of  authorship,  the  right  to  prevent  publication,  the 
right  to  modify  a  published  work,  and  to  prevent  others  from  altering 
their  work  of  art.  If  we  wish  to  create  such  rights  for  the  protection 
of  artists,  we  should  draft  them  carefully  as  a  separate  body  of  law, 
and  appropriately  define  what  is  an  artist  and  what  is  a  work  of 


101  Ste.  r.f.r  Rqkmmk  Et*en  .  l«c  v  Random  Houtc.  I*c..  366  F  »d  jo±.  jn  <j<3  Cir 
1966)  {LmfetrrJ.  C  J..  to*rufrir«).  crH  ic*\tdt  jSj  U  S.  toog  (1947*  New  Er»  TVMkMicwj 
Inll  v  Henry  HoH  ft  Co..  *g>  F  Supp  1*93.  15*6  <S  D  N  V  iftt).  iff'd  **  otkrr  gro*nJit 
l?j  F  id  s?E>  <'d  Cir.  19*** 

St*  DmSilvft,  Drvtt  W  the  Amoral  CoptritHt.  2%  Bull  Cotyiicmt  SocV  i.  \- 

4  O*30».    Sr*  %<**rcity  GimbUT*.  Frrmrk  Ctpyrifkl  Im    A  Confrative  Owiww,  \b  J 

CorvmuHT  SocV  269  (19I9) 
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**t  m  Those  difficult  definitions  should  be  far  narrower  than  the 
range  of  copyright  protection.  We  ought  not  simply  distort  copyright 
to  convey  such  absolutes. 

(c)  Privacy.  — /The  occasional  attempt  to  read  protection  of  pri- 
vacy into  the  copyright  is  also  mistaken.1"  This  trend  derives  pri- 
marily from  an  aberrational  British  case  of  the  mid-aixeteenth  century 
in  which  there  had  been  no  replication  of  copyrighted  material. 

Queen  Victoria  and  Prince  Albert  had  made  etchings  wkicfc  were 
exhibited  privately  to  friends.  The  defendant  Strange,  a  publisher, 
obtained  copies  surreptitiously.  Strange  wrote  descriptions  of  the  etch- 
ings and  sought  to  publish  his  descriptions.  Prince  Albert  brought 
suit  to  enjoin  this  intolerable  intrusion.  The  Lord  ChaaoeBor,  ex* 
pressing  concern  for  the  privacy  of  the  royal  formry  mad  disapproval 
of  the  surreptitious  manner  by  which  the  defendant  bad  obtained 
copies  of  the  etchings,  affirmed  the  great  of  an  ia junction. tas 

Prince  Albert's  case  is  noteworthy  as  tke  seed  from  which  grew 
the  American  right  of  privacy,  after  fertilization  by  Brandeis  and 
Warren.10*  But  it  should  not  be  considered  a  meaningful  precedent 
for  our  copyright  law.  The  decision  reflects  circumstances  that  distin- 
guish British  law  from  ours  —  particularly  the  abseace  from  British 
law  of  two  of  our  doctrines.  First,  although  British  society  placed  a 
higher  value  on  privacy  than  we  do,  English  law  did  not  have  a  right 
of  privacy. 107  In  this  country,  a  right  to  privacy  has  explicitly  devel- 
oped to  shield  private  facts  from  intrusion  by  publication.**  Second, 


t0J  See  Berne  Convention  Iioplemrotetktfi  Act  of  19U,  fab.  U  No.  (00-5*4*  10a  Stat  iSjj 
(to  be  cm&M  tn  srattrred  sections  o(  17  U.SlC). 

**5«,  t  l  ,  NrwMU.  CfyriiM  Urn  **J  ikt  /VMk****  mf  Pn%*cy,  1*  CocVK.  VLAJ.L- 

*  A*ts  4S9  0*W>. 

m  See  Prince  Albert  v  Stra**,  41  JEn«.  **».  1171.  1171-71.  117*-^.  (■*>,  1  Mac.  a  Q. 
*S,  *S-*7,  40.  44-45,  4«  <r*4*»  %5*C  *4  Bag  R*p  t9i.  *  DeG.  *  Sav  t$> 

m  Set  Wactttj  a  Braockis.  The  tight  1*  Privcy.  4  HajW.  U  Ml*.  t«  (i**^. 

m  Str  genrrciiy  Rirorr  or  rut  CommiTTO  o*  hffVACY,  Command  Pnpen.  5,  No.  5012, 

*  5-"*.  202-07  (1Q72)  (Koanunendfac  *****  »**  creation  rrf  a  statnlary  ftMri  rigkt  of 
privacy! 

TV  Restatement  {Second!  or  Tow  I  6$  a  A  (1*77)  fonmaatcs  a  cam  of  action  for 
invasion  of  arivacy.  ****  m*y  arise  f  ran  unwarranted  pnbacatMn  of  private  fete.  Nomcrons 
slates  JTcofini^  such  *  priv*cr  actio*.  Rcttef  is  tyaVaJfty  avaflaMe  If  fW  awbncued  Matter 
worid  at  hignty  offrosive  t*  a  reasnnaWe  persnn  and  /  no  strat*  p*bnc  tatefest  eaktt  in  tn* 
cfcarfMarc  of  the  facts.  Sri,  r.f  ,  Reed  v  Real  Detective  PuWisaw*  Ca.,  6j  Arfi.  1*4,  304-05, 
162  Pid  133.  138  (IQ45>.  Goodrich  v.  Waterfcnry  RepnWkan-Aei.,  lac  ,  itt  Cm.  107,  ua\ 
44*  A  id  1317.  13^  (loaik  Florida  PuMisniac  Ca  v  Fletcher,  340  So  id  014,  ata  (TU.  1070* 
(Swidberi,  J  .  dissent**)  Htacussi**  rV  absence  vf  an  invasion  of  privacy  actio*  when  pnb- 
lisninf  Matters  erf  letkieoate  public  LnterrsO,  crW.  dVnfcd.  431  U.S  «jo  (1077*  MdveM  Oaaj 
Co.  v.  Stanford  Dev  Co  ,  34  H.  Ann  3d  130.  133,  330  N.E.sd  174,  *77  <i«3*  We— mat  ▼ 
Brown.  401  Mich  to.  96,  357  N.W.ad  511,  537  (1977)  fdncttuuii  ia  vision  of  privacy  baaed  an 
puhht  disclosure  of  embarrassing  private  facts);  Dcitoo  v  Deiu  Denaocral  PunlkUnc  Co., 
Sa  3d  47i  <Mim  t%7«)  <Huldia«  tka(  plaUtMf  olleaed  £acU  suffcekrt  to  cstafalok  an  tevaMon  of 
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British  law  did  not  lactate  a  strong  commitment  to  the  protection  of 
free  speech.109  American  Law,  in  contrast,  maintains  a  powerful  con- 
stitutional policy  that  sharply  disfavors  muzzling  speech. 

Serious  distortions  wfll  occur  if  we  permit  our  copyright  lair  to  be 
twisted  into  the  service  of  privacy  interests.  Firsts  it  wfll  destroy  the 
deKcate  balance  of  interests  achieved  under  our  privacy  law.  For 
example,  the  judgment  that,  ki  the  public  interest,  the  privacy  right 
should  terminate  at  death  would  be  overcome  by  the  additional  fifty 
years  tacked  onto  copyright  protection.  Such  a  change  would  destroy 
the  policy  judgment  developed  under  privacy  taw  denying  its  benefits 
to  persons  who  have  successfuBy  sought  public  attention.  In  addition, 
as  a  resuk  of  the  preemption  pcuviskms  of  the  federal  copyright  stat- 
ute,110 construing  the  copyright  law  to  encompass  privacy  might  nul- 
lify state  privacy  laws. 

Moreover,  the  copyright  law  is  grotesquely  inappropriate  to  protect 
privacy  and  obviously  was  not  fashioned  to  do  so.  Copyright  protects 
only  the  expression,  not  the  facts  revealed,  and  thus  fatts  to  protect 
the  privacy  interest  involved.111  Because  the  copyright  generally  can- 
not be  enforced  without  a  public  filing  in  the  library  of  Congress, 
the  very  act  required  to  preserve  privacy  would  ensure  its  violation. 
Finally,  incorporating  privacy  concerns  into  copyright  would  burden 
us  with  a  bewilderingly  schizophrenic  body  of  law  that  would  simul- 
taneously seek  to  reveal  and  to  conceal.  Privacy  and  concealment  are 
antithetical  to  the  utilitarian  goals  of  copyright.  ,v 

C.  Injunction 

One  of  the  most  unfortunate  tendencies  in  the  law  surrounding 
fair  use  is  the  notion  that  rejection  of  a  fair  use  defense  necessarily 


privacy  claim);  Soft*  v.  Thai,  *4s  S  W.i4  502,  $10  (Mo.  taij);  Cwm^  v.  Hayw,  4*4 
Pa.  4'*.  43*-J3*  4<4  A.>4  jit,  374-951  tfcafctf,  449  U.S.  991  (xafefc  Industrial  F*Md 
af  tae  Wa.  v.  Tom  InAls.  Aeridrnt  Bd  .  940  S  W.H  fits,  6I1  Otoe.  1*7*)  (disoaukic  EWf 
CftkfQfjiatioa  «f  a»  invasion  of  privacy  Actio*  taa»  feur  distinct  Wrt*K  cert,  denied,  430  U.S. 
♦J«  (<977fc  ***  Kkstatkmott  <Stxo*o)  Of  Tom  f  6jfE  Cf 977^  tfuMMg  turn  Btbt" 
invasion  af  privacy).  Some  aommxtXamn  k«v?  Mfitcti  for  chanft  in.  tW  doctrine.  Sar,  f.f., 
ZJrjocr^ta,  Xafwfeai  >r  «  HtmyWti&t:  A  r*rr»tU  *  W+rnn  mmd  Bnmdttt'  Ptimmcy  TmU 
U  Cottizu*  L.  Rkv.  191  Oojj)  CariiMoc  tot  ■  *Wt  iti  factu  away  (rw  the  nmiiat  af  puMtctty 
grvra  u  privaU  tutwiMtf— )■ 

C/  E.  Baacwdt,  Fucdom  or  SrctCH  >o4-o7  (19*5)  (vivmc  pW  nVWis*  taw  4ac*  ant 
protect  freedom  of  speech  at  fully  m  American  nr  German  taw  atta1  rtc— aacmlaag  tke  aafeptsoa 
af  a  free  speech  danae"  for  Britaaat;  Lne,  BiVcaJ*a«j«f  lav*,  T*rtzw**mmml  Saycatcaer:  Oa  hW 
BrUiik  Xttdm  BMiftitkU?,  44  U.  r*m  L  RlY.  777,  J u- 15  (19ft*)  «KKwmg the  Soycakhcr 
incident  as  haviaf  provoke*  0*t  adoption  af  a  biO  af  rifhu  to  protect  free  speech  am 
adeauaattyt  j 
110 Sre  17  USC  *  (10*1). 

1,1  Srr  id  %  101(b),  ***  mIso  tiarprr  fit  Row,  rNtbbsncrSt  lnc  v  Natiaa  Enters  „  471  U.S 
SJ9>  *47  l«9«5> 
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implicates  the  grant  of  an  injunction.  Many  commentators  have  dis- 
paraged the  overly  automatic  tendency  of  courts  to  grant  injunctive 
relief.11*  The  copyright  statute  and  its  predecessors  express  no  pref- 
erence for  injunctive  relief.  The  1976  Act  states  only  that  a  court 
*may  .  .  .  grant  temporary  and  final  injunctions  on  such  terms  as  it 
may  deem  reasonable  to  prevent  or  restrain  infringement  of  a  copy- 
righL  "m  Moreover,  the  tendency  toward  the  automatic  injunction 
can  harm  the  interests  of  plaintiff  copyright  owners,  as  well  as  the 
interests  of  the  public  and  the  secondary  user.  Courts  may  instinc- 
tively shy  away  from  a  justified  rinding  of  infringement  if  they  perceive 
an  unjustified  injunction  as  the  inevitable  consequence.114 


Benjamin  Kaplan  t tided  courti  for  Sometimes  JorafcttingJ  thai  aa  mjuactiafl  doe*  not 
go  of  course;  the  interest  in  disaerninalaaa  at  a  work  may  justify  a  conSnnccnt  of  me  remedy 
to  a  moacy  recovery ."  B  KaruaN,  y*pr%  note  M,  at  TJ  Proteniac  Nnnater,  noting  judicial 
authority  requiring  an  injunction,  factions  that  -where  area*  publk  injury  wouhl  be  varied  ay 
an  injunction,  ihc  courts  might  follow  cases  aa  other  area*  e€  property  law,  and  award  lamagn 
ar  a  conUmung  royalty  instead  at  an  injunction  in  inch  raociat  rrmirailanrn  *  j  M  Nanm, 
Thx  CorvajGHT  Law  I  14  oofBL  at  24-5*  OfM)  The  media)  standard  augsjeaaai  by  the 
RctlMUwunl  f Second;  *f  Torts  wouk?  altow  courts  Id  award  a  plaintiff  Aanaagaa  when  cuunfxf 
vailmg  interesia,  including  free  speech,  disfavor  an  mjtnctjou.  See  taTATSMetrr  (Stcomi) 
of  Tcjarrs  t  951  comment  a  (197a),  id.  t  041  comment  e;  arc  alio  Afcrama,  Fine  ^mrnnWns 
ana*  Cofersg**.  55  J.  CaFvncHT  5oc>  i,  j,  19  (10*7)  (urging  that  Ant  amendmeac  vatuas 
sfcooJd  he  viewed  as  a  basis  for  making  copyright  law  mare  responsive  to  Ihe  shared  values  at 
the  nation);  Goldstein.  CoayngAx  ana1  Pu  Fint  AwundmnU,  70  COLUK.  L.  Rev.  atj,  1030 
Oa?o»  (arguing  mat  one  way  to  accommodate  coayright  property  with  the  aubtic  mnerest  in 
access  is  fto  prefer  an  award  of  da maf.es  to  an  injunctive  rereedy).  Wishmgrad,  f  vni  Amendment 
"Fair  Vsttm  N. Y.L.J. .  May  iar  ioSq,  at  *,  cob.  j-5  Urging  that  courts  should  select  other 
remedies  ta  avoid  infringing  the  first  amendment). 
"±  O  U.S.C  I  501(a)  t>9«s) 

1,4  An  example  of  «kS  cortfusioo.  !  contest,  may  be  ay  own  opinion  in  Jafc'agcr.  With 
hindsight,  I  suspcci  my  befacf  that  the  book  should  not  he  enjoined  made  ax  (00  dianaaad  to 
find  fair  use  where  some  of  the  quotations  had  little  fair  use  justification. 

I  believe  Professor  Weinreb't  analysis  cauld  similarly  deprive  copyright  owners  of  their  lawful 
entitlement*  rrafessor  Weinreb  irgues  thai  fair  use  should  not  be  understood  as  a  part  of 
copyright  law,  designed  exclusively  to  help  achieve  its  objectives,  but  as  a  Krmtatnm  on  copyright 
based  also  no  other  social  policies  including  fwrnca  Ii  is  incorreci,  he  argues,  to  restrict  fair 
uses  10  those  thai  make  creative  use  of  the  copyrighted  material  In  some  caws,  concerm  for 
the  oubhc  interest  will  demand  that  the  secondary  user's  presentation  he  eaempt  from  the 
ropyrifcht  owner's  rights,  notwithstanding  unproductive  copying  As  an  example  he  cites  the 
finding,  of  fair  use  involving  an  unauthorised  publication  of  a  copy  of  a  spectator's  film  of 
President  Kennedy's  assassination  5ee  Weinrrh,  iupr*  note  at  "43  Kitinr  Time  Inc  v. 
Bernard  Ceis  A*soes  .  jgj  F  S«pp  cjo  1$  D  N  Y  1968)) 

Lei  us  explore  Professor  Wcwieb's  example  Assume  a*  our  platnfjfl  a  Rifted  oew5  photor, 
rapher  who,  through  *  combination  of  dilifence.  preparednesa,  rapidity,  imagination,  instinct, 
sfctli.  sense  of  composition,  and  «4her  undrtmablr  artistk  gifts,  manages  again  and  again  to  take 
captivating,  photographs  *f  cataclysmic  or  tmtoric  occurrences  *  .cording  to  Professor  Wcinreb's 
anai>«sis  rhe  more  sAKcesvful  he  is  in  the  pjaakc  of  hb  creative  axl,  the  less  coayrighi  protection 
he  has  hen  there  is  a  ^ifficiemly  great  public  interest  in  seeint,  his  documentary  recordings, 
he  loses  his  right  to  receive  compensation  for  them.  In  the  psiMk  interest,  the  newspapers. 
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Legal  rhetoric  has  dulled  thought  on  the  injunction  remedy.  It  is 
a  venerab!c  maxim  that  irreparable  injury  is  "presumed*  in  a  case  of 
copyright  infringement.115  injunction  thus  follows  as  a  matter  of 
course  upon  a  finding  of  infringement.  In  the  vast  wajority  of  cases, 
this  remedy  is  justified  because  most  infringements  are  simple  piracy. 
Successful  fabric  designs,  fashion  accessories,  toys,  and  videos  in- 
stantly spawn  parasitic  industries  selling  cheap  copies.  These  infring- 
ers incur  no  development  cost,  no  advertising  expense,  and  UtUe  risk. 
They  free-ride  on  the  copyright  owner's  publicity,  undercut  the  mar- 
ket, and  deprive  the  copyright  owner  of  the  rewards  of  his  creation. 
Allowing  this  practice  to  flourish  destroys  the  incentive  to  create  and 
thus  deprives  the  public  of  the  benefits  copyright  was  designed  to 
secure.  It  is  easy  to  justify  enjoining  such  activity  In  fact,  the 
presumption  of  irreparable  harm  is  probably  unnecessary.  It  merely 
simplifies  and  reduces  the  cost  of  proving  what  could  be  shown  with- 
out a  presumption. 

Such  cases  are  worlds  apart  from  many  of  those  raising  reasonable 
contentions  of  fair  use.  Historians,  biographers,  critics,  scholars,  and 
journalists  regularly  quote  from  copyrighted  matter  to  make  points 
essential  to  their  instructive  undertakings.  Whether  their  takings  will 
pass  the  fair  use  test  is  difficult  to  predict.  It  depends  on  widely 
varying  perceptions  held  by  different  judges.  Yet  there  may  be  a 
strong  public  interest  in  the  publication  of  the  secondary  work.  And 
the  copyright  owner's  interest  may  be  adequately  protected  by  an 
award  of  damages  for  whatever  infringement  is  found. 

In  such  cases,  should  we  indulge  a  presumption  of  irreparable 
harm  and  grant  injunctions  as  a  matter  of  course?  According  to  the 
Salinger  opinion,  *if  (a  biographer]  copies  more  than  minimal  amounts 
of  (unpublished)  expressive  content,  he  deserves  to  be  enjoined 
"H6  Judge  Miner's  majority  opinion  in  New  Em  extended  this 


news  rnifuirv^.  and  television  networks  may  simply  Uke  and  republish  his  photo* rapM  without 
payment.  That  is  fair  use. 

f  think  Professor  Weinreb's  example  prove*  the  contfary  of  Ms  print.  He  confuses  the  • 
authur**  copyright  with  the  o;uestioni  of  remedy  It  makes  no  sense  that  an  Vuthor/  whose  art 
and  livelihood  arc  to  nuke  news  photographs  that  ike  public  wilt  desperately  need  to  see.  loses 
his  right  to  compensation  for  his  labors  because  he  tucceeds  10  his  endeat-ort  On  the  other 
hand,  the  public  interest  disfavors  an  injunction  barring  the  duoeTiti  nation  of  such  a  work  The 
conflict  is  not  dif&cult  to  reconcile.  The  Ukmf  of  the  author *s  photopaphs  for  pubhc  display 
is  ml  fair  use;  the  copy  right  hotoer  may  sue  for  compensation  for  the  unauthorised  repohhi  at  ion 
of  bis  worV  The  public  interest  ma>  nevertheless  ovtrrirk  the  rnthl  he  otherwise  would  have 
had  to  bar  dnttibution.  He  will  be  denied  an  injunction,  but  will  recover  damares  Both  Oie 
copynjchi  law  and  the  public  interest  will  thus  he  vindicated 

lJ*  See  Latmak^S  Thf.  CorvtiOMT  Law.  sw*t*  note  ih.  at  j:A  It  n  105. 

Salinjrer  v  Random  House.  Inc..  If  i  F  /d  oo.  <#*  (td  Cir),  cert  denied.  4R0  U.S.  too 
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proposition,  expressly  rejecting  the  idea  that  the  public  interest  in 
publication  of  an  informative  biography  could  outweigh  the  copyright 
owner's  preference  for  an  injunction.117  Upon  application  for  rehear- 
ing en  banc,  Judge  Newman,  author  of  the  Salinger  opinion  but  not 
a  part  of  the  New  Era  panel,  writing  in  favor  of  rehearing  of  New 
£rm,  retra:ted  Salinger's  seminal  assertion.  Judge  Newman  explained 
that  his  phrase  "deserves  to  be  enjoined1*  had  meant  nothing  more 
than  "deserves  to  be  found  liable  for  infringement.  He  pointed 
out  that  in  Salinger  there  had  been  no  dispute  over  the  appropriateness 
of  injunctive  relief.  Because  at  the  time  of  the  lawsuit  the  book  was 
in  prepublication  copy,  the  infringing  passages  could  be  easily  excised 
or  altered  without  destroying  the  book.  Thus  there  was  no  good 
reason  to  deny  the  injunction.  Judge  Newman's  New  Era  opinion 
goes  on  to  argue  convincingly  that  the  public  interest  is  always  rele- 
vant to  the  decision  whether  to  grant  an  injunction. n* 

The  customary  bias  in  favor  of  the  injunctive  remedy  in  conven- 
tional cases  of  copyright  infringement  has  no  proper  application  to  the 
type  of  case  here  discussed.  When  a  court  rejects  a  fair  use  defense, 
it  should  deal  with  the  issue  of  the  appropriate  remedy  on  its  merits.120 
The  court  should  grant  or  deny  the  injunction  for  reasons,  and  not 
simply  as  a  mechanical  reflex  to  a  finding  r**  '  -fringcment.  Plaintiffs 
should  be  required  to  demonstrate  irrepara^  uarra  and  inadequacy 
of  compensation  in  damages. 121  As  Chief  Judge  Oakes  noted  in  his 
separate  opinion  in  New  Eray  "En joining  publication  of  a  book  is  not 


u'  Sec  New  Era  Publications  Sntl  v  Henry  Holt  &  Co..       F  ?&  57a,  5A4  (id  Ctr  1989). 

»»*  New  Era  Publication*  Inll  v  Henry  Holt  &  Co.,  B84  F.*d  659,  66j  n  1  (id  Or  19*9) 
<Newman.  J  ,  riiwnung)  ladvocaiing  rehearing  eo  banc). 

"»3s«  \d  mi  664.  In  his  new  article,  Judge  Newman  emphasize*  the  impartinc*  «f  the 
public  utfrnrtt  im  determining  the  availability  of  an  injunc ixm.  Set  Newman,  tufr*  note  31 

tn  See  ixpr*  note  7 ; . 

1,1  The  appropriate  measure  of  damages  will  raise  questions  because  oi  the  vagueness  of  the 
statutory  standard.  1 ;  U  S  C  %  soifb)  «'»nU  the  copyright  owner  hts  "actual  damages  suffered 
and  any  profiu  of  the  infringer  thai  are  attributable  to  the  mfftftffemeiit."  Id  He  is 
permitted,  however.  1©  elect  instead  "statutory  damages"  of  $500  to  Jao.000  per  work  infringed 
If  tbe  infringement  was  "committed  wiHfoity.*  this  statutory  award  may  be  increased  to  $100,000 
It  ma>  be  reduced  1o  Saoo  if  infringer*  in  certain  narrnw  categories  believed  on  reasonable 
grounds  tHai  tan  us*  had  been  made  See  17  I1  SC. A.  I  504(r1  <Ucsl  Supp.  19S9)  A  court 
has  wide  discretion  tr>  selling  the  a»ard. 

It  i5  allonclher  proper  for  rourU  10  distinguish  In  fist**  damages  between  bud  faith  appro- 
priation and  »  good  faith  rmseale  ulauun  of  the  permissible  scope  of  fair  us*.  Unquestionably  in 
some  circumstances  damage  should  he  set  to  pumsb  ami  deter  In  other  instances,  00  pumtive 
<Of»Unl  would  W  appropriate  fairness  *«ulrf  rather  suggest  reasonable  coconewation  foe  the 
use  of  literary  property  —  a  kind  of  compulsory  license. 

WHerr  a  court  naa  found  infringement  but  dented  an  injunction,  a  defendant  may  limit  the 
risk  of  catastrophe  liability  for  further  distribution  of  the  infringing  work  by  coua1erda«ming 
for  >  declaratory  judgment  fitir.g  f>ie  mrasun  of  damages. 
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to  be  done  lightly.  .  .  .  ITJhc  grant  or  denial  of  an  injunction  remains 
an  open  question,  to  be  determined  by  carefully  balancing  the  appro- 
priate factors.  "u2 

As  with  other  issues  arising  in  connection  with  a  fair  use  defense, 
analysis  of  this  issue  should  reflect  the  underlying  goals  of  the  copy- 
right  law  to  stimulate  the  creation  and  publication  of  edifying  matter. 
In  considering  whether  the  plaintiff  would  suffer  irreparable  harm, 
th<r  court  should  focus  on  harm  to  the  plaintiff's  interest  as  copyright 
owner.  A  public  figure  may  suffer  irreparable  injury  to  his  reputation 
if  publication  of  extracts  from  his  private  papers  reveals  him  to  be 
dishonest,  cruel,  or  greedy.  An  individual  suffers  irreparable  harm 
by  the  revelation  of  facts  he  would  prefer  to  keep  secret  But  those 
arc  not  the  types  of  harms  against  which  the  copyright  law  protects; 
despite  ir  re  payability,  they  should  not  justify  an  injunction  based  on 
copyright  infringement.  Only  injuries  to  the  interest  in  authorship  are 
the  copyright^  legitimate  concern. 

Critics  of  these  views  express  concern  that  obstacles  to  injunctive 
relief  may  undermine  the  incentives  of  authorship  for  which  copyright 
law  was  created.  If  the  grant  or  denial  of  injunction  is  informed  by 
the  concerns  of  copyright  law,  such  a  worry  will  prove  groundless.  If 
the  infringement  is  of  a  type  likely  to  diminish  creative  incentives, 
the  court  should  favor  an  injunction.  In  a  case  like  the  Nation,  where 
the  infringement  deprives  the  author  of  significant  monetary  and  non- 
monetary rewards  of  authorship,  and  where,  as  the  Supreme  Court 
found,  such  infringement  diminishes  the  incentive  to  public  figures  to 
write  valuable  memoirs,  an  injunction  would  be  justified.  If,  on  the 
other  hand*  the  original  document  had  been  created  for  purely  private 
purposes  and  not  as  a  work  of  authorship  for  the  public  benefit,  denial 
of  an  injunction  would  not  adversely  affect  creative  incentives.  For 
reasons  similar  to  those  discussed  under  the  second  factor,  courts 
should  more  readily  grant  an  injunction  where  the  original  is  a  work 
of  authorship  created  with  a  view  to  publication  (or  is  on  its  way  to 
publication)  than  in  the  case  of  private  communicative  documents 
created  for  reasons  that  are  not  the  concerns  of  copyright  law.125 


yi2  New  Erm,  873  F.ad  at  596  lOafccs,  C.J  ,  concurring). 

,,J  Furthermore,  although  the  chaaee  of  approach  I*  remedy  sufgested  here  may  touad 
substantial,  X  believe  baaed  oft  my  eiperieace  adjndk&tinf  copyright  casts  ifk  federal  coart  that 
it  would  have  no  njeniacnat  lUvislical  effect  o»  tke  it  tut  of  iajunctfcftt  Of  the  150-100 
copyright  cant*  that  hnvr  come  be!  we  aw  toy  random  dtflribtftiao)  ta  1  j  years  Mi  the  beach, 
the  vut  majority  involved  wimirta^abk  copying  without  claim  of  fair  mm  and  reiutted  in 
injunction*,  additional  casei  presented  diiputei  over  performance  of  the  irons  of  hrcnuaf 
agreements;  a  few  involved  overambkious  cUirat,  where  the  similarity  was  attributable  to 
coincidence  or  to  the  (act  that  both  the  plaintiff  and  defendant  were  copying  the  same  conven- 
tional model;  in  some,  the  *a*mlarky  reUted  U  unprotected  elements  inch  as  facta*  styles,  or 
ideas  None  of  those  casei  are  affected  by  the  *u«e*4ed  approach  lo  injunctions.  Fewer  than 
ten  htv*  mvol  '  fair  use.  Half  of  these  were  ift  the  area  of  advertiftiar; 
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In  my  argument  against  automatically  granting  injunctive  relief,  I 
have  deliberately  refrained  from  invoking  the  support  of  the  first 
amendment's  opposition  to  prior  restraints.  I  have  excluded  such 
arguments  not  because  they  are  irrelevant  but  because  they  are  un- 
necessary and  risk  importing  confusion.  Although  copyright  often 
results  in  suppression  of  speech*  ks  underlying  objectives  parallel  those 
of  the  first  amendment.  TTfne  Framers  intended  copyright  ...  to 
be  the  engine  of  free  expression."124  It  *is  intended  to  increase  and 
not  to  impede  the  harvest  of  knowledge";"5  1t)o  promote  the  Progress 
of  Science  and  the  useful  Arts*;1*  to  encourage  'Learned  [writers]  to 
compose  and  write  useful  Books."127  It  was  never  intended  to  serve 
the  goals  of  secrecy  and  concealment.  Thus,  the  copyright  law  on  its 
own  terms,  and  not  merely  in  deference  to  the  first  amendment, 
demands  caution  in  awarding  oppressive  injunctions. 


in  Conclusion 

A  question  to  consider  in  conclusion  is  whether  imprecision  —  the 
absence  of  a  clear  standard  —  in  the  fair  use  doctrine  is  a  strength 
or  a  weakness.  The  case  that  it  is  a  weakness  is  easy  to  make. 
Writers,  publishers,  and  other  would-be  fair-users  lack  a  reliable  guide 
on  bow  to  govern  their  conduct.  The  contrary  argument  is  more 
abstract.  Perhaps  the  abundance  of  disagreement  reflects  the  difficulty 
of  the  problem.  As  Justice  Story  wrote  in  1841,  it  is  not  easy  *to  lay 
down  any  general  principles  applicable  to  ah  cases.*12*  A  definite 
standard  would  champion  predictability  at  the  expense  of  justification 
and  would  stifle  intellectual  activity  to  the  detriment  of  the  copyright 
objectives.  We  should  not  adopt  a  bright-line  standard  unless  it  were 
a  good  one  —  and  we  do  not  have  a  good  one. 

We  can  nonetheless  gain  a  better  understanding  of  fair  use  and 
greater  consistency  and  predictability  of  court  decisions  by  disciplined 
focus  on  the  utilitarian,  public-enriching  objectives  of  copyright  — 
and  by  resisting  the  impulse  to  import  extraneous  policies.  Fair  use 
is  not  a  grudgingly  tolerated  exception  to  the  copyright  owner's  rights 
of  private  property,  but  a  fundamental  policy  of  the  copyright  law. 


fair  use  was  tejet  trc!  and  an  injunction  appro priat*ly  granted  OnJy  in  Ihtte  #r  four  cases,  or 
approximately  l»o  percent,  could  differing  views  conc*ivaM>  haw  affected  0*  UaodarcL  1  can 
think  of  only  or*  where  my  grant  or  rlenU)  «f  *tv  injunction  would  turn  on  whether  tfce 
traditional  or  ihr  %u*rtsted  approach  were  followed.  If  fwy  experience  b  representative,  thw 
approach  to  the  xnjujKbo*  lemedy  would  aot  unoVrmine  the  incentives  thai  the  copyright  seeks 
%»  foster 

"«  Harper  *  How.  PuUisher*.  Inc  v.  Nation  Enters  .  47>  U  S  530,  s<8  dots). 
>»  td  at  $43 

■»  1J  S  Const  an  I.  f  ft.  c I  t 

**'  \*t  for  the  Encouragement  of  laming,  i?og,  R  Anne,  cb  1* 

k:»  FoNorn  v  Mnnh,  <  F  Ca*  141,  U4  tC  C  D  Ma»  1641)  (St.  4#>t). 
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The  stimulation  of  creative  thought  and  authorship  for  the  benefit  of 
society  depends  assuredly  on  the  protection  of  the  author's  monopoly. 
But  it  depends  equally  on  the  recognition  that  the  monopoly  must 
have  limits.  Those  limits  include  the  public,  dedication  of  facts  (not- 
withstanding the  author's  efforts  in  uncovering  thejn);  the  public  ded- 
ication of  ideas  (notwithstanding  the  author's  creation);  and  the  public 
dedication  of  the  right  to  make  fair  use  of  material  covered  by  the 
copyright. 


I'  *  \ 
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Appendix  ^-Letter  From  Penny  A,  Hazelton,  President,  American 
Association  of  Law  Libraries  (With  Attachment),  to  Hon. 
William  J.  Hughs,  June  6,  1991 


■  QAHO  MIMalMB 


Mtt  Mtl'OlM  ...  . 

j  «■  •  .!»--•  ixicutivl  omrCTOD 


American  Association  of  Law  Libraries 


MANAQIN.  OfmATlONl 


June  6,  1S91 


The  Honorable    William  J.  Hughes,  Chair 

Subcommittee  on  Intellectual  Property  ano  Judicial  Administration 

House  Judiciary  Committee 

United  States  House  of  Representatives 

Cannon  Building,  Room  341 

Washington ,  X  20515 

Dear  Mr.  Hughes: 

h.R.  2372  was  introduced  on  May  16,  1S91.    Bills  have  been 
introduced  cn  ^air  use  of  unpublished  materials  in  past  Congresses. 
The  American  Association  of  Law  Libraries  has  followed  such 
legislation  closely  "in  the  past  and  has  expressed  its  opinions  on 
prior  bills  through  testimony.    A  copy  of  our  prior  testimony  >s 
attached.    We  believe  that  our  opinions  and  reasons  are  as  ap- 
olicable  to  the  Current  bill  as  they  were  to  similar  bills 
referenced  in  our  attachment.    We  are  very  supportive  of  the 
legislation,  and  we  urge  the  Committee  to  act  favorably  or 
H.R.  2372. 

Sincerely, 


Penny  A,  Hattelton 
President,  American  Association 
of  Law  Libraries 


Encl osure 

cc;  Sally  Wiant 

Sal 1y  Holterhoff 
Kathleen  Vanden  Heuvel 
Robert  Oakley 
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WRITTEN  STATEMENT  ON  BEHALF  OK  THE 
AMERICAN  ASSOCIATION  OF  LAW  LIBRARIES 
Before  the  SUBCOMMITTEE  ON  PATENTS,    COPYRIGHTS ,    &  TRADEMARKS  OF  THE 
SENATE  COMMITTEE  ON  THE  JUDICIARY 
and  the 

r  'bcommittee  on  courts,  Intellectual  Property 
and  the  Administration  of  Justice  of  the 
House  Committee  of  the  Judiciary 
on 

H.R.   4263  and  S.  2370 
101st  Congress,   2nd  session 
Wednesday,  July  11,  1990 


INTRODUCTION 


The  American  Association  of  Law  Libraries  (AALL)  is  a  national 
organization  of  more  than  4.700  professionals  who  are  committed  to 
developing  and  increasing  Lhe  usefulness  of  law  libraries  and  the 
cultivation  of  the  science  of  law  librarianship.  In  the 
Association's  legislative  policy  adopted  in  1990,  the  Association 
states  its  belief  "that  an  equitable  balance  between  the  rights  of 
users  of  information  and  the  rights  of  copyright  holders  is 
essential  to  the  free  flow  of  information.  The  Association  urges 
that  all  proposed  revisions,  guidelines,  procedures,  or 
interpretations  relating  to  the  copyright  Law  maintain  this  balance 
by  interposing  a  minimum  of  obstacles  to  the  free  and  open 
distribution  of  ideas  in  all  media  and  formats."  AALL  is 
interested  in  H.R.  4263  and  S.2370  because  many  of  our  libraries, 
particularly  those  in  the  academic  sector,  are  repositories  for 
unpublished  works,  including  manuscripts,  letters,  and  other 
papers.  The  purpose  of  these  bills  is  to  apply  fair  use  equally  to 
publ ished  and  unpubl ished  works .  Like  published  materials,  the 
value  of  these  materials  in  our  libraries  would  decline  if 
researchers  did  not  have  the  right  to  copy  from  these  works  in 
situations  covered  by  section  107  of  the  copyright  Law. 


mm  mum 
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HISTORICAL  FAIR  USE 


The  main  thrust  of  Article  1,  Section  8,  is  to  advance  public 
welfare  by  encouraging  the  expression  and  dissemination  of  creative 
ideas . 

Subject  to  certain  exceptions,  copyright  legislation  gives 
exclusive  rights  to  the  copyright  owner.  The  quoting  of  reasonable 
excerpts  has  long  been  considered  fair  use,  a  judicially  created 
exception  to  the  exclusive  rights  held  by  a  copyright  owner.  The 
rationale  for  the  doctrine  and  the  criteria  for  its  application  are 
discernable  trora  case  law.  These  judicial  decisions  determine  the 
balance  between  the  public 1 s  right  of  access  and  the  creator's 
right  to  benefit  from  his  or  her  creation. 

The  1909  Act  was  silent  on  the  question  of  fair  use.  Until 
the  1976  Act,  there  had  been  no  statutory  provision  dealing  with 
the  issue.  Under  the  1909  Act,  unpublished  works  were  protected 
under  the  common  law  of  the  individual  states  and  authors  had 
property  rights  in  their  works.  Until  general  publication  of  the 
work,  the  author  had  the  exclusive  right  to  copy  or  to  authorize 
copying.  Upon  publication,  copyright  protection  continued  only  if 
the  work  contained  a  notice  of  copyright  and  was  registered  with 
the  United  states  Copyright  office.  Reproduction  of  limited 
sections  of  published  materials  under  copyright  was  subject  to  the 
fair  use  doctrine  and  other  statutory  and  common  law  exceptions  to 
the  author's  exclusive  right  to  copy. 

All  this  has  changed  with  the  enactment  of  the  1976  Act.  Now 
copyright  protection  is  attached  the  minute  the  independent  work  is 
fixed  in  any  tangible  medium  of  expression.  Both  published  and 
unpublished  works  are  protected  once  expressed  in  a  tangible  form. 
Unpublished  works  created  before  January  1,  1978  are  now  protected 
from  unauthorized  use  until  50  years  after  the  death  of  the  author 
or  at  least  until  December  Jl,  2002.  Congress  made  a  conscious 
decision  to  include  unpublished  works  in  the  1976  Act.  Congress 
also  made  a  conscious  decision  to  include  two  important  exceptions 
in  the  1976  Act  to  insure  the  public's  right  of  access  to  the  wide 
variety  of  works  now  covered  by  the  copyright  law:  fair  use  and 
reproduction  by  libraries  and  archives.  The  fair  use  exception  of 
the  1976  Act  incorporates  the  judicially  created  doctrine  of  fair 
use  7  ^nG  9uotation  or  paraphrase  without  the  specific  permission 
of  limited  sections  of  the  document  for  purposes  such  as  teaching, 
news  report ing ,  and  research . 


RECENT  COURT   DECISIONS  ON  FAIR  USE 


Several    recent    decisions    including    Harpor    &    Row,  inc.  v. 

Nat ion —  K  n  to  r  s,.  ,    Sal  in  gor„v..    Random    Hou  se,     I  nc^ ,     a  n  d    Now]  £  r  a 

P" A ca t\ o ns_  [nt.M ...__y_._ JiCA r y__H o 1 1_.  &_ . Co.  have  c  npha  s  i  z  e d  the 
unpublished  nature  of  the  work   in  their  analysis  of   the   fair  use 
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doctrine.  In  1985,  in  Harper  &  Row,  the  Supreme  Court  focused 
attention  on  the  unpublished  nature  of  the  copied  work  by  ruling 
that  The  Nation  had  exceeded  fair  use  when  it  printed  excerpts  from 
a  purloined  copy  of  as  yet  unpublished  memoirs  of  Gerald  Ford. 
Even  though  the  1976  Act  eliminates  the  distinction  between 
published  and  unpublished  works  and  does  not  mention  publication  as 
one  of  the  factors  to  be  considered  under  section  107,  the  Court 
insisted  that  a  work's  published  status  is  one  criterion  to 
consider  in  determining  whether  use  is  fair  and  that  use  of 
unpublished  works  is  fair  only  in  extraordinary  cases.  Four 
members  of  the  court  agreed  that  there  could  be  virtually  no 
unauthorized  use  of  unpublished  materials  "even  if  the  work  is  a 
matter  of  .  .  .  high  public  concern."  The  court's  interpretation 
narrows  the  scope  of  fair  use  for  all  unpublished  works. 

Tbr>  Secord  Circuit  in  Salinger  and  New  Era  Publications 
limited  the  "fair  use"  exception  as  applied  to  a  biographer* s  use 
of  unpublished  materials,  holding  .that  the  fair  use  doctrine  was 
virtually  inapplicable  to  unpublished  materials.  The  Sa linger 
decision  appears  to  all  but  eliminate  the  fair  use  exemption  even 
for  research  purposes  where  the  copied  work  is  unpublished. 
Sal inoer  arose  from  a  biographer*s  use  of  unpublished  letters 
housed  in  several  research  libraries.  Relying  on  Harper  &  Row,  the 
Second  Ci  rcui t  found  that  the  biographer 1 s  use  of  unpubl ished 
letters  was  not  a  fair  use  even  though  the  biography  clearly  fit 
within  several  of  the  fair  use  purposes  specifically  mentioned  by 
§  107  and  only  slightly  more  than  200  words  were  directly  quoted 
from  the  letters.  In  itc  discussion  of  the  effect  of  the 
unpublished  nature  of  the  work  on  the  application  of  the  fair  use 
doctrine,  the  Sal i.nger  opinion  makes  two  statements  that  place 
significant  limitations  on  the  public's  right  to  access  to 
scholarly  research.  First,  the  court  states  "Salinger's  letters 
are  unpublished,  and  they  have  not  lost  that  attribute  by  placement 
in  libraries  where  access  has  been  explicitly  made  subject  to  the 
observance  of  at  least  the  protection  of  the  copyright  law."  811 
F.2d  at  97.  While  it  is  true  that  deposit  of  an  unpublished  work 
in  a  research  library  does  not  reduce  the  amount  of  copyright 
protection  for  a  work,  the  placement  of  this  statement  in  the 
opinion  seems  to  imply  major  restrictions  on  the  use  of  unpublished 
works  in  libraries  while  §  108  clearly  contemplates  the  copying  of 
unpublished  works  housed  in  libraries  for  purposes  of  scholarly 
research.  Second,  the  court's  statement  that  "we  think  that  the 
tenor  of  the  Court's  entire  discussion  of  unpublished  works  conveys 
the  idee  that  such  works  normally  enjoy  complete  protection  against 
copying  any  protected  expression,"  811  F.2d  at  97,  seems  to 
prohibit  all  fair  use  copying  from  unpublished  works.  Taken 
together  these  two  statements  imply  major  restrictions  on  the  use 
of  unpublished  works  in  research  libraries  that  we  believe  are 
contrary  to  the  intent  of  Congress,  the  public  benefit  spirit  of 
the  Copyright  clause  of  the  Constitution,  and  the  best  interests  of 
the  public.  The  language  in  Salinger  which  prohibits  close 
paraphrasing  as  equivalent  to  copying  places  even  more  severe 
restrictions  on  the  use  of  unpublished  works  for  research  purposes. 
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The  Second  Circuit  reiterated  its  extremely  narrow 
interpretation  of  the  application  of  the  fair  use  doctrine  to 
unpublished  works  in  New  Era  Publications  Int'l  v.  Henry  Holt  & 
Co.  .  another  biography  case  in  which  the  court  recognized  the 
legitimate  purpose  of  the  use. 

The  Supreme  Court's  refusal  to  review  either  Salinger  or  New 
Ejra^  now  makes  it  virtually  impossible  for  scholars  to  practice 
their  craft  without  running  a  high  risk  of  having  an  injunction 
prevent  publication  of  their  works.  Authors  also  are  faced  with  a 
possibility  of  monetary  damages.  These  very  narrow  interpretations 
of  the  fair  use  doctrine  stifle  the  incentive  to  produce  new 
creative  works  th*t  the  Copyright  Law  was  designed  to  insure. 

Following  these  decisions,  writers  and  scholars  turned  to 
Congress  to  seek  legislative  action  to  correct  the  chilling  affect 
of  these  decisions  on  the  creation  of  new  works.  As  a  result  of 
tr.«xe  ■sppwil!!,  rl.R.  4263  and  S.  2370  have  been  introduced.  Most 
recently  in  New_Era_P_ublications  Int'l  v.  Carol  Publishing  Croup, 
the  Second  circuit  has  reaffirmed  its  interpretation  that  the 
unpublished  nature  of  a  work  precludes  most  uses  that  would  be  fair 
if  the  work  had  been  published  making  the  passage  of  one  of  these 
bills  even  more  important. 


EFFECT  ON  LIBRARIES 


These  decisions  place  severe  limits  on  the  value  of  important 
portions  of  the  collections  of  many  research  libraries.  Since  all 
works  created  before  January  1,  1978  that  had  not  been  previously 
published  were  granted  copyright  protection  by  the  1976  Act  until 
at  least  the  year  2003,  and  copyright  in  works  created  after 
January  1,  1978  exists  until  at  least  the  year  2028,  all 
unpublished  works  now  in  library  collections  are  covered  by 
copyright.  Libraries  must  presume  that  every  work  donated  is 
copyrighted  unlesr  it  was  produced  by  the  federal  government. 
Furthermore,  a  library  cannot  presume  that  the  person  donating  the 
works  to  the  library  owns  the  copyright  in  the  works  nor  can  a 
library  presume  that  all  rights  are  transferred  even  when  a  donor 
is  the  copyright  holder.  In  many  cases  it  may  bo  impossible  to 
track  down  the  heirs  of  long  dead  unpublished  authors  to  obtain  the 
release  of  literary  rights.  The  administrative  burdens  may  prevent 
some  libraries  from  accepting  donations  of  unpublished  materials 
that  contain  valuable  research  material. 

If  the  narrow  interpretations  in  the  recent  cases  concerning 
unpublished  works  are  allowed  to  stand,  society  will  lose  the 
benefit  of  much  valuable  research.  Many  of  today's  scholars  would 
be  dead  before  they  could  publish  their  own  research  which  may 
require  the  use  of  quotations  or  close  paraphrasing  of  unpublished 
works.     Even  if  the  scholars  could  publish  their  own  research 
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before  they  died,  the  delay  caused  by  the  inability  to  quote  or 
paraphrase  previously  unpublished  works  could  make  much  of  their 
research  out-of-date  before  it  could  be  communicated  to  the  public. 

There  is  some  danger  of  libraries  being  exposed  to  liability 
for  contributory  infringement  if  scholarly  use  of  unpublished 
material  is  not  considered  to  be  a  fair  use  under  the  same 
circumstances  as  scholarly  use  of  published  works. 

Those  who  favor  the  recent  decisions  on  unpublished  works  may 
argue  that  the  prohibition  against  quotation  or  close  paraphrasing 
does  not  reduce  the  research  value  of  unpublished  material  because 
researchers  stil3  have  the  right  to  use  facts  from  unpublished 
materials.  In  *he  field  of  law,  as  in  the  fields  of  history, 
biography,  and  journalism,  accuracy  and  interpretation  of  precise 
wordxr.y  is  t^iLical.  In  these  and  other  instances,  it  is  important 
to  recognize  that  accurate  recording  and  analysis  justifies  the  use 
of  direct  quotation  even  where  the  source  may  be  an  unpubl ished 
work. 


conclusion 

The  apparent  conflict  between  recent  decisions  narrowly 
interpreting  the  application  of  the  fair  use  doctrine  to 
unpublished  works  and  the  legislative  history  of  the  1976  Act  which 
clearly  indicates  Congress'  intention  to  apply  the  Copyright  Law  to 
unpublished  works  has  created  confusion  and  is  likely  to  chill  the 
use  of  unpublished  materials  for  research  purposes.  In  light  of 
the  importance  of  such  materials  to  research,  the  American 
Association  of  Law  Libraries  supports  an  amendment  to  the  Copyright 
L^w  to  clarify  that  the  fair  use  doctrine  should  be  applied  to 
published  and  unpublished  works  in  the  same  manner.  Clarification 
will  benefit  legal  researchers  as  well  as  historians,  biographers, 
■journalists  and  other  researchers  by  permitting  the  maximum  use  of 
unpublished  materials.  For  these  reasons,  AALL  supports  H.R.  4263 
and  Z  ?170. 
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Appendix  5.— Letter  From  Shira  Perlmutter,  Assistant  Professor, 
Columbus  School  of  Law,  the  Catholic  University  of 
America,  to  Hon.  William  J.  Hughes,  November  27,  1991 


CUA 


The  Catholic  University  Of  America 

Columbus  School  of  Law 

Of/tce  of  the  Faculty 
Washmpon.  D.C.  20064 
(202)  Slv-5140 


November  27,  1991 

Chairman  William  J.  Hughes 
Subcommittee  on  Intellectual  Property 

and  Judicial  Administration 
Committee  on  the  Judiciary 
House  of  Representatives 
Washington,  D.C. 

Re:     H.R.  2372 

Dear  Chairman  Hughes: 

I  am  writing  to  supplement  the  testimony  I  gave  at  the  June  6, 
1991  hearing  on  H.R.  2372,  in  light  of  a  recent  important 
development . 

At  the  hearing,  I  testified  that  the  proposed  amendment  to  the 
fair  use  provision  of  the  Copyright  Act,  Title  II  of  the  bill,  was 
neither  necessary  nor  desirable.  On  Thursday,  November  21,  the 
Second  Circuit  issued  a  decision  affirming  one  of  the  district 
cour  iecisions  that  I  cited  as  a  basis  for  my  opinion,  Wright  v. 
Wax:  X)ks,  Inc. r  748  F.  Supp.  105  (S.D.N.Y.  1990).  The  Second 
Circ-  s  decision  should  put  to  rest  any  remaining  concerns  as  to 
that  Circuit's  law  on  the  issue  of  fair  use  of  unpublished 
materials,  and  remove  any  need  for  legislation. 

In  Wright .  a  panel  of  the  Second  Circuit  held  that  a 
biographer's  use  of  material  from  her  subject's  unpublished  letters 
and  journals  constituted  fair  use  as  a  matter  of  law.  Wright  v. 
Warner  Books .  Inc. ,  No.  90-9054,  slip  op.  (2d  Cir.  Nov.  21,  1991). 
Despite  resolving  the  second  fair  use  factor  (the  nature  of  the 
copyrighted  work)  against  the  biographer  based  on  the  unpublished 
status  of  the  letters  and  journal,  the  court  found  chat  the  other 
statutory  fair  use  factors  weighed  in  her  favor  and  entitled  her  to 
summary  judgment. 

In  reaching  this  result ,  the  court  explicitly  stated  that 
neither  Salinger  nor  any  other  case  had  established  a  per  se  rule 
barring  fair  use  of  unpublirhed  works,  and  cautioned  that  fair  use 
requires  a  "totality  inquiry,"  based  on  the  weighing  of  all  of  the 
statutory  factors.  Slip  op.  at  19-20 .  The  opinion  thus 
accomplishes  precisely  what  the  proposed  amendment  is  designed  to 
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accomplish:  clarifying  that  fair  use  may  be  made  of  unpublished 
works,  and  that  courts  must  consider  all  of  the  relevant  factors  in 
making  the  fair  use  determination  for  unpublished  works  as  well  as 
published.  As  the  Second  Circuit  has  now  corrected  the  problem  it 
created  through  unfortunate  dicta  in  its  own  decisions,  there  is  no 
longer  any  need  for  Congress  to  clarify  the  issue. 

Those  advocating  the  amendment  may  nevertheless  continue  to 
press  for  legislation,  pointing  to  the  Second  circuit's  strong 
statements  in  Wright  of  the  importance  to  the  fair  use  balance  of 
the  unpublished  status  of  the  plaintiff's  work.  The  court 
characterized  unpublished  works  as  "the  favorite  sons  of  factor 
two,"  indicating  that  the  second  fair  use  factor  would  almost 
always  be  resolved  against  the  defendant  when  the  work  is 
unpublished.  Slip  op.  at  12-13.  This  treatment  of  the 
published/unpublished  distinction,  however,  derives  from  equally 
strong  statements  in  the  Supreme  Court's  decision  in  Harper  &  Row, 
a  decision  that  the  bill  is  not  intended  to  overturn.  And  any 
qualms  engendered  by  these  statements  in  Wright  should  be  allayed 
by  the  bottom  line:     a  finding  of  fair  use. 

Even  apart  from  the  "unpublished"  issue,  Wright  is  a  pro- 
publisher  decision  in  a  number  of  respects.  The  opinion  is  quite 
favorable  to  nonfiction  authors  and  publishers  in  its  treatment  of 
the  other  fair  use  factors,     in  particular: 

1)  The  court  held  that  the  first  fair  use  factor  should  be 
resolved  in  the  defendant's  favor  without  further  inquiry  if  the 
defendant's  work  qualifies  as  one  of  the  illustrative  types  of  uses 
listed  in  the  first  sentence  of  section  107,  such  as  criticism 
scholarship  and  research.  Slip  op.  at  10.  The  Court  classified 
the  defendant's  biography  as  falling  within  these  categories,  and 
made  several  positive  statements  about  the  social  value  of 
biography,  ul.  at  10  and  20.  This  is  a  groundbreaking  aspect  of 
the  decision,  indicating  that  the  for-profit  nature  of  a  biography 
or  history  will  not  weigh  against  a  fair  use  claim. 

2)  The  court  rejected  the  argument  that  use  of  plaintiff's 
material  after  denial  of  a  request  for  permission  constituted  bad 
faith  weighing  against  fair  use.     Slip  op.  at  10-11. 

3)  The  court  drew  a  distinction  between  the  use  of  expression 
to  illustrate  factual  points,  enhance  the  biographer's  analysis  or 
establish  her  credibility,  as  opposed  to  its  use  to  enliven  the 
text  and  rely  on  the  subject's  words  to  "make  the  book  worth 
reading.'  It  also  applied  a  demanding  standard  to  the  question  of 
qualitative  similarity.     Slip  op.  at  15-16;  20 
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4)  The  court  reaffirmed  that  the  fourth  factor  is  the  most 
important,  indicating  that  a  biography  or  history  that,  like  the 
defendant's,  does  not  reproduce  so  much  of  its  subject ^s 
unpublished  writings  as  to  serve  as  a  substitute  in  the  market  is 
likely  to  be  held  a  fair  use.     Slip  op.  at  17-18;  20. 


Indeed,  one  is  hard  pressed  to  imagine  a  more  reassuring 
opinion  from  the  publisher's  perspective.  We  now  know  that  it  is 
possible  to  make  fair  use  of  unpublished  material ;  that  even 
"enlivening"  uses  that  are  reasonable  in  amount  and  do  not 
interfere  with  the  potential  market  for  that  material  are 
permissible;  and  that  the  first  factor  of  the  fair  use  analysis 
will  virtually  automatically  be  resolved  in  favor  of  a  biographer 
or  historian.  While  only  a  small  amount  of  expression  was  used  in 
Wright,1  it  appears  that  a  more  extensive  taking  could  pass  muster 
in  a  future  case;  the  resolution  of  the  issue  on  summary  judgment 
leaves  room  for  a  finding  of  fair  use  of  greater  amounts  on  a  full 
factual  record. 

The  only  greater  assistance  that  the  court  of  appeals  could 
provide,  consistent  with  Harper  &  Row,  would  be  the  conclusive 
weight  of  an  en  banc  opinion.  But  the  panel's  decision  has  the 
full  force  of  law;  almost  all  appellate  cases  are  decided  by 
panels,  as  were  the  original  sources  of  the  problem,  Salinger  and 
New  Era  themselves.  The  law  of  the  Second  Circuit  is  now  Harper  fr 
Row  as  interpreted  by  Salinger  and  New  Era,  as  glossed  by  Wright- 
No  lower  court  or  future  appellate  panel  has  the  power  to  disregard 
Wright's  teachings,  which  can  only  be  reversed  by  the  Second 
Circuit  sitting  en  banc — a  result  that  is  highly  unlikely,  given 
the  announced  views  of  a  majority  of  its  sitting  judges.'" 


1  The  Court  of  Appeals'  tally  of  the  amount  taken  was 
considerably  higher  than  that  of  the  district  court,  which  had 
analyzed  some  of  the  same  material  as  unprotectible  facts.  See 
slip  op.  at  8-9. 

*  Eight  Second  Circuit  judges  (Judges  Newman,  Oakes,  Kearse 
and  Winter  in  New  Era  II:  Judges  Meskill ,  McLaughlin  and  Van 
Graafeiland  in  Wright;  and  Judge  Walker  in  his  opinion  sitting  as 
the  district  judge  in  Wright)  have  now  expressed  their 
unwillingness  to  apply  literally  the  extreme  dicta  in  Salinger  and 
New  Era.  Judges  Altimari  and  Mahoney  have  also  indicated  that  the 
unpublished  status  of  a  work  does  not  constitute  a  bar  to  a  finding 

o.    fair   use.      S_ej£  Association   of   American   Medical  Colleges  v. 

Cuomo ,  928  F.2d  519,  523-26  (2d  Cir.  1991)  (held:  fair  use  defense 
presented  issues  of  fact  despite  unpublished  status  of  plaintiff's 
work,  given  non-commercial,  non-competing  nature  of  use). 
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After  Wriaht.  it  is  difficult  to  see  what  purpose  the  proposed 
amendment  would  serve.  If  the  amendment  is  adopted,  courts  will 
still  be  required  under  Harper  &  Row  to  treat  the  unpublished 
status  of  a  work  as  a  "key  factor"  weighing  against  a  finding  of 
fair  use,  and  will  still  need  to  engage  in  a  balancing  of  factors, 
with  the  outcome  of  any  particular  fair  use  claim  remaining 
unpredictable. 

I  therefore  respectfully  reiterate  my  recommendation  that  the 
proposed  legislation  not  be  adopted. 


Respectfully  submitted, 


Shira  Perlmutter 
Assistant  Professor 
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Appendix  6.— Annual  Report  of  the  Activities  Under  the  National 
Film  Preservation  Act  of  1988  for  the  Fiscal  Year  Ending 
September  30,  1989 


ftNNUAL  REPORT  OF  THE  ACTIVITIES  UNDER  THE 
HAT ZONAL  FILM  PRESERVATION  ACT  OF  1988 
FOR  THE  FISCAL  YEAR  ENDING  SEPTEMBER  30,  1989 


The  National  Fll»  Preservation  Act  of  1988  (P.L.  100-446) 
established  In  the  Llbrsry  of  Congress  a  National  Ft la  Regletry  for  the 
purpoae  of  registering  and  preaervlng  filsa  that  ara  culturally, 
historically,  or  aeathatlcally  significant. 

The  Act  also  provided  for  a  National  Flla  Preaervatlon  Board  to  be 
choaen  by  the  Librarian  of  Congreaa  froe  a  Hat  of  noalnaclona  aubaltted  by 
a  nuaber  of  national  aaaoclatlona  and  Inatltutlona.    The  Board  reviewe 
nominatlona  for  flltss  selected  for  the  National  Flla  Reglatry  and  conaults 
with  the  Librarian  of  Congreaa  with  reaptct  to  their  incluelon  In  the 
Reglatry. 

The  actlvltlea  of  the  Library  of  Congreaa  and  the  Board  carried 
out  under  the  provlalona  of  the  Act  for  flacel  1989  ere  euaaarlxed  below. 

The  films  selected  for  Inclusion  In  the  Nstlonsl  Flla  Registry  for 

1989  ere: 

(1)  The  Best  Yesrs  of  Our  Lives  (1946) 

(2)  Caeeblence  (1942) 

(3)  Citixen  Kane  (1941) 

(4)  The  Crowd  (1928) 

(5)  Dr.  Scrangelove  (or,  How  I  Leemed  to  Stop  Worrying 
and  Love  the  Boab)  (1964) 

(6)  The  Cenerel  (1927) 

(7)  Gone  with  the  Wind  (1939) 

(8)  The  Crepee  of  Wrath  (1940) 

(9)  High  Noon  (1952) 

(10)  Intolerance  (1916) 

(11)  The  Leerning  Tree  (1969) 

(12)  The  Malteee  Falcon  (1941) 

(13)  Mr.  Smith  Goee  to  Waehlngton  (1939) 

(14)  Modern  Tlaae  (1936) 

(15)  Kaaook  of  the  North  (1922) 

(16)  On  the  Veterfront  (1954) 

(17)  The  Sesrchers  (1956) 

(16)  Statin'  la  tha  Rain  (1952) 

(19)  Snow  White  end  the  Seven  Dwarfa  (1937) 

(20)  Soaa  Like.  It  Hot  (1959) 

(21)  Ster  Ware  (1977) 

(22)  Suarlee  (1927) 

(23)  Sunset  touleverd  (1950) 

(24)  Vertigo  (1958) 

(25)  Tha  Wiiere  of  0t  (1939) 
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As  announced  ac  a  prtaa  conftrtnct  held  ac  Che  Library  of  Congraaa 
on  Sepceaber  19,  chia  Use  of  Cwtncy-f ivt  files  la  noc  a  Llic  of  the  base 
twenty-five  American  fllaa.    Rather  1c  suggests  Co  cha  American  public  tha 
broad  range  of  greae  African  fllaaaklng.    Tha  ralaaaa  of  chla  Use  will 
halp  co  proaoce  flla  aa  an  arc  form  and  will  ganaraca  public  Incaraac  In  cha 
praaarvadon  of  flla*    (Saa  praaa  ralaaaa  Appandlx  A.) 

Tha  fllaa  vera  aalaccad  afcar  a  long  and  axhauaclva  procaaa  which 
bagan  wlch  cha  noalnaclon  by  cha  public  of  alaoac  1 .000  flla  cities.  Tht 
Naclonal  Flla  Praaarvadon  Board  aac  evict  co  dlacuaa  cha  flla  selections, 
onca  In  January  Co  racoaaand  Co  cha  Librarian  of  Congraaa  crlcarla  for  cha 
aalacdon  of  fllaa  and  onca  In  July  co  racoaaand  cha  flrac  twenty-five  flla 
delta.    On  Sapcaabar  26,  19$9  cha  toard  aac  Co  dlacuaa  cha  la baling 
requirements. 

Appolncaanca  co  cha  Naclonal  Flla  Praaarvadon  toard  vara  made  In 
accordance  vich  aacclon  6  of  cha  Acc  (aaa  Appandlx  I). 

Suaaarlaa  of  cha  aaaclnga  of  cha  Naclonal  Flla  Praaarvadon  toard 

follow. 


Meetiag  of  cha  lacioaal  Pila  Preservacioa  Board 
Jaeaary  23,  19S9 

Tha  flrac  public  ataclng  of  cha  Naclonal  Flla  Praaarvadon  toard 
waa  hald  on  January  23,  1989  In  cha  Library  of  Congraaa  and  waa  chalrad  by 
Fay  Kanin  repreaeaclng  cha  Acadaay  of  Modon  Flccuxe  Area  and  Sclancaa.  The 
Librarian  of  Congraaa  lnacrucced  cha  Board,  prior  co  chair  own  aeedng,  chat 
cha  law  required  Che  toard  and  cha  Librarian  co  accomplish  jolndy  four 
casks  In  cha  flrac  year: 

(1)  eacabllah  crlcarla  for  cha  aalacdon  of  fllaa  lnco  the 
Naclonal  Flla  Regis  cry;  (2)  eacabllah  procedurea  co  engage  cha  general 
public  In  cha  selection  proceaa;  (3)  aelecc  tvency-five  fllaa  for  Inclusion 
lnco  cha  National  Flla  tegistry;  and  (4)  laaue  flla  labeling  guldallnea  for 
cha  fllas  seltcted  for  inclusion  In  cha  Registry.    U  waa  agreed  chat  cha 
toard  would  cake  us  chase  lceas  In  chla  order  and  chat  ac  cha  January 
aeedng  tha  toard  would  coaplece  only  items  one  and  two. 

1)    In  lea  flrac  agenda  itea,  Che  Board  stated  a  preference  for 
very  broad  guldallnea: 

(a)  A  "f llaH  la  defined  aa  a  "feature- length,  theatrical  aoci:- 
plcture  after  Ice  flrac  theatrical  release.1*    The  toard  agreed  that  both 
"feature-length"  and  "theatrical  release"  were  Co  be  read  very  broadly,  so 
aa  noc  Co  exclude  certain  films,     tn  cha  caae  of  "feature-length",  for 
exaaple,  it  waa  agreed  chat  Che  Cera  haa  a  different  asaning  when  looked  at 
In  aa  historical  context; 
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(b)  Flla*  selected  for  Cht  National  Flla  Regie try  mute  b« 
"culCurally,  historically  or  aeecheticaliy"  important.    Tha  Board 
recommended  that  theee  cim  b«  conacrutd  broadly; 

(c)  Filma  thould  not  bt  contldtrcd  for  inclusion  in  cht  Film 
Registry  if  no  element  of  cht  f 11a  txltcs,  but  no  fila  would  b«  dtnltd 
inclusion  in  cht  Registry  btcaust  lc  had  alrtady  bttn  preserved.    Tht  Board 
said  chat  whilt  lc  wants  co  bt  acdvt  in  f  11a  prtstrvadon  acdvldtt,  lc 
would  not  wane  Co  exclude  films  btcaust  chty  wtrt  alrtady  prtstrvtd;  snd 

(d)  No  flit  is  tllflblt  for  inclutlon  in  cht  Film  Regiscry 
undl  10  ytars  afctr  its  fine  chttcrlcal  rtltast. 

Afctr  t  dlscustloa  of  whtchtr  only  "American"  films  would  bt 
tliglblt  for  inclusion  in  cht  Registry,  cht  Board  concluded  chat  any  flla 
would  bt  Included  undtr  cht  Act  so  long  it  had  a  "theatrical  rtltatt,"  and 
hc  Cht  criteria  stC  ouC  in  Cht  Congressional  findings  listed  la  section  I 
of  Cht  Act,     IC  was  agrttd  Co  dtcldt  on  a  case-by-caac  baals  whether  a  flla 
selected  for  inclusion  la  Cht  Regiatry  would  proaoCt  chost  tads. 

2)    Tht  Board  agrttd  co  invite  broad  solicitation  froa  cht  public 
in  ordtr  Co  educate  cht  public  about  Cht  Board's  purpotts  and  tngagt  broad 
lacerate  la  les  activities.    Thtrtfort,  cht  Board  agrttd  co: 

(a)  Publish  aoclctt  of  ate tinge  of  cht  National  Flla 
Prestrvadoa  Board  in  tha  Federal  Register; 

(b)  Establish  a  aailing  addrass  wichin  cht  Library  of  Congress 
for  cht  public  co  uat  co  make  recommendations  co  cht  Flla  Board; 

(c)  Prtpart  aactrlals  for  Congressional  offlctt  Co  aall  out  co 
Chair  own  coatdCutacs  who  wish  Co  make  recommendations  co  Cht  Flla  Board; 

(d)  Hava  cht  Library  of  Coogrtss  send  co  other  libraries, 
noticss,  which  would  bt  posted,  asking  cht  public  co  participate  in 
nominating  fllrs; 

(t)  Hava  similar  notices  mallad  Co  all  aovlt  chtacara  co  be 
posctd  la  cheater  lobbies;  and 

(f )  Ask  Board  met bars  co  tubal C  cht  namts  of  ochtr 
organisations,  guilds,  unions,  sad  associations  which  would  also  bt  stac 
nodcts;  and  contact  flla  crlclca  and  hiscorlsns  for  tlallsr  participation. 

Tht  Board  agrttd.  Co  a  schadult  for  cht  ytar  stccing  April  21  ss 
Cht  final  data  for  nominationa  of  films  froa  sll  sources,   including  tsch 
Board  mewbar.    Board  atabtra  agrtad  Co  noalnact  aa  aany  aa  50  fllaa  ssch 
(s  potential  Board  list  of  650  films),  snd  chtn  co  narrow  cht  Use  by  aail 
ballot  Co  50  total  fllaa  by  ald-Juna  In  preparation  for  cht  July  meeting. 
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Tht  Board  opened  Cht  sweting  up  Co  queetions  fro*  Cht  general 

public. 

Following  cht  January  23  Board  meeting,  *nd  afctr  further 
consultation  with  Cht  Board  and  Library  of  Congress  staff,  cht  Librarian  of 
Congrats  issutd  criteria  for  Cht  stltcdon  of  films  and  propottd  guldtllnts 
for  Incorporating  cht  broadttC  potslblt  public  participation  la  Cht 
stltcdon  proctts.    Thest  guidtlintt  wtrt  printed  in  cht  Federal  Rtglsctr  on 
February  13,  1989  soliciting  public  comment  in  accordance  with  cht 
Administrative  Proctdurts  Act  (Appendix  C).     They  will  be  promulgated  as 
final  guldtllnts  when  Che  labeling  guidtlintt  art  completed  later  chit  ytar. 


Meeting  of  Cht  national  Film  PrammrvaClom  Board 
July  19,  1919 

Afctr  reducing  Che  lite  of  films  by  mall  balloting,  cht  Board  met 
for  Cht  stcond  Clme  in  Lot  Angtltt  on  July  19,  1989,  Co  ditcutt  its  process 
for  recommending  its  twenty-five  films.    AC  Cht  Board's  rtquttc,  cht 
Librarian  of  Congrett  attended  chit  meeting  to  chac  ht  might  benefit  from 
their  diacuttlon  of  films  in  ordtr  Co  facilitate  cht  selection  procta.t. 

Tht  Board  rtctivtd  962  film  titles  for  nomination  from  Cht 
gtntral  public  and  by  mail  ballodng.    They  rtductd  their  "working  list"  for 
cht  July  meeting  Co  57  titles.    Chairwoman  Renin  reminded  Board  membtrt, 
however,  Chac  any  film  wat  tllgiblt  for  inclusion,  whether  lc  wat  on 
anyone's  list,  if  lc  mtC  Cht  quallf ication  requirement e. 

• 

The  Board  dltcutttd  whtchtr  certain  gtnrtt  of  film,  such  at 
animated  fcacurtt,  documentaries,  anu  avant  garde/ independent  films,  should 
be  automatically  selected  for  Inclusion  in  Che  lisc  of  twenty-five.  Ic  wat 
dtcidtd  Chac  a  "quota"  tytctm  would  not  be  advitablt  because  there  were  coo 
many  ocher  genre  categoriee,  tuch  at  westerns,  comedy,  musicals,  film  nolr 
tec,  chac  alto  dtttrvtd  attention.  Rather,  cht  Board  agrttd  Co  "seriously 
conelder"  only  Cwo  categoriee  —  animated  feacuree  and  documentaries  —  but 
sec  no  abtoluCt  quota  for  films  In  tach  of  chttt  categories. 

Afctr  ttvtral  hours  In  a  public  meeting,  cht  Board  went  into 
executive  session  Co  ditcutt  Cht  list  of  twtnty-fivt  film  Cities. 

Tht  Board  dltcutttd  Cht  prot  and  cont  of  all  57  titles  on  their 
"working  Use"  and  added  torn*  cicltt  co  chac  lite  during  cht  discussion. 
Tht  Board  agrttd  chac  tach  atmbtr  would  stnd  hit/htr  final  nominations  by 
mail  ballodng  co  cht  Librarian  of  Congrttt.    They  alto  agrttd  chac  Board 
■tmbtrs  wore  not  prtcludtd  in  chit  mall  ballot  from  naming  film  Cicltt  which 
wtrt  not  discussed. 

Each  Board  mtmbtr  tubmlcced  Co  cht  Library  a  lite  of  30  films, 
numbered  L  Co  30  with  cht  number  ont  film  valutd  at  30  points,  number  2  at 
29  points,  and  so  on.    Tht  Board's  nominations  wtrt  casulatad  into  a  single 
Use  of  25  films  for  consideration  by  the  Librarian  of  Congrttt.    Ic  wat  Che 
unanimous  opinion  of  the  Board  chac  this  list  should  net  bt  matt  public. 
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Mindful  of  the  Board's  discussion  and  its  llaC  of  films,  cht 
Librarian  conaulced  with  ataff  of  the  Librery'e  Notion  Picture,  Broadcaating 
and  Recorded  Sound  Division  in  order  to  stake  his  finsl  selections.  On 
September  19,  1989  the  Llbrsrlsn  of  Congress  relessed  s  list  of  twenty-five 
films  to  the  Aaericen  public. 

Meeting  of  the  National  Film  rreservstlom  Board 
September  2t,  1N9 

The  Bosrd  met  for  the  third  snd  finsl  time  this  fiscsl  yesr  at  the 
Librsry  of  Congress,  to  discuss  the  labeling  guidelines  found  In  section  3 
of  the  Act,  "so  thst  flla  owners  snd  distributors  ars  sble  to  determine 
whether  s  version  of  s  flla  reglstsred  on  the  National  Flla  Registry  which 
is  In  their  possession  has  been  materially  altered."    Robert  Rossn 
representing  the  University  of  California,  Los  Angelee,  chalrad  the  meeting. 

Ths  Board'e  agenda  for  thle  acstlng  included  e  discussion  of 
specific  prscticee  in  the  In  du  a  try.    The  Board'e  duty  In  this  regerd  is 
siaply  to  Interpret  Congreeelonel  intent  on  the  lsbellng  requirements  in 
order  to  help  fila  owners  snd  dletrlbutore.    The  Bosrd  sgreed  by  a  9-3  vote 
(with  one  aeaber  ebeent  froa  the  vote)  on  a  aotloa  recommending  that  the 
Llbrsrisn's  labeling  guide  11 nea  require  lsbellng  of  films  In  all  caaee 
except  where  a  flla  la  edited  for  Metenderde  and  practlceaM  (nudity, 
language  or  violence)  or  for  the  Insertion  of  commercials  or  public  service 
announceaents.    The  Board  found  thst  given  the  perametara  of  tha  legleletion 
there  were  irreconcilable  dlfferencee  among  the  member  a  of  the  Board  on  the 
labeling  requiremente  and  the  Board' a  vote  wee  meant  to  be  **edvleoryM  only. 

The  Bosrd  slso  sgreed  by  acclamation  to  a  motion  urging  the 
Librarian  to  raqueet  lessedlstely  from  Congreee  en  a^Jl^oaal  $500,000  to 
$1  million  for  the  archiving  and  preservation  of  '.he  twency-flve  filme 
selected  for  the  Nstlonsl  Flla  Regietry.    Although  the  Llb.-ary  of  Congress 
has  21  of  the  25  films  la  soma  form,  only  2  sre  of  archival  quality. 

Having  tha  benefit  of  the  Board'e  d'.acuaaioo  at  thie  meeting  end 
efter  further  coaaultatloa  with  the  Bosrd,  tre  Librsriaa  will  laaua  final 
labeling  guldsllnss  In  accordance  with  tr«  *4ninistratlve  Proceduree  Act  co 
be  effective  efter  January  1,  1990. 

.fomlnstlons  for  films  for  incluelon  In  the  National  Film  Regietry 
for  next  year'a  liet  of  twenty-five  films  srs  now  being  solicited.  Printed 
noticee  eollcltlng  nominations  from  the  public,  due  April  21,  1990,  have 
been  dietrlbuted  to  llbrarlea  end  movie  theetere  natloawide. 

A  eeel  has  been  deelgned  by  Saul  Baae  In  accordance  with 
eectlon  3(e)(2)(C)  of  tha  Act.     It  will  be  made  available  to  copyright 
ownara  for  dlapley  on  tha  twenty-f iva  selected  films* 
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Copyright  owners  of  tht  twenty-five  selected  fils*  are  being 
contacted  to  obtain  archival  quality  fila  for  the  National  Fila  Board 
Colltction  in  tht  Library  of  Congress* 

Tht  Library  of  Congress,  as  the  repository  of  the  largest  fiU  and 
television  colltction  in  tht  world,  and  with  t    far  tht  largtst  film 
preservation  effort,  we  1  coses  the  opportunity  Congress  has  given  it  under 
the  National  Film  Preservation  Act. 
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Appendix  7.— Statement  op  James  H.  Billington,  the  Librarian  of 
Congress,  September  19,  1989 

Statement  of  James  H.  lULlngtom 
The  Librarian  of  Coagreee 

September  U»  ItW 

Good  morning*    I  aa  pleased  to  announce  today  the  first 
Installment  of  25  fllaa  plic«4  In  the  National  film  KegLetry,  Located  in 
chc  Library  of  Congress*    Under  the  law  a*  pasta*  by  Contrast,  25  flit* 
art  to  b«  ttltcta4  for  tach  of  tha  neat  thraa  yeare  —  a  total  of  only 
75  files.    These  rllas  w«ra  sslected  aftar  going  through  tha  J  elemeoes 
of  revlrw  mandated  ay  tha  laglalatloa:    tha  gaaaral  public,  the  new 
National  Flla  Press  rvatloa  Board,  and  tha  Llbrarlee  of  Congress*  Tha 
ganaral  public  noaioatea  alaoet  1,000  flla  tltlee  by  aali.  tha 
dlttlngulthad  aaabara  of  tha  national  Flla  Preserver loe  Board  than  aat  on 
July  19  la  lot  Angelee  to  dlscuee  a  saallar  lltt  of  fllaa  extensively 
among  thsesslvss.    Aftar  that  masting,  aach  member  of  tha  loard  aaat 
hla  or  har  weighted  ballot  of  top  fllaa  to  tha  Couoeel  to  tha  Flla  loard, 
who  coaputed  thaa  Into  a  bass  List  of  25  fllaa*    Thee,  mindful  of  this 
baaa  Llat  as  wall  aa  tha  suggests*:  prioritise  aad  eubeteatlve  discussion 
of  the  soard,  I  draw  up  tha  final  list  of  25  fllaa  Is  coaeultatloa  with 
ay  ova  staff  la  tha  Hotloa  Picture,  troadcestlog  aaa  tscordsd  Souna 

Division,     la  other  words,  this  has  baea  a  loag,  exhaustive  process. 

Hake  aa  edstaka,  thle  List  of  25  fllaa  la  aat  a  Llat  of  tha 

beet  25  aaarlcee  fllaa*    Flla  critics  and  scholars  could  not  agree  oa 

such  a  list,  ae4  tha  Library  of  Congress  would  not  embark  oa  ear  such 

futile  exerclee.    Thle  le  aat  academy  Awards  night. 
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Thlt  Luc  of  25  flit*  should  suggasc  to  tht  Attrlcan  public  cht 
braadth  of  gaat  AMrlcm  filmmaking.    Congrats  .cattd  chac  tht  purpose 
of  cht  Mglctry  It  to  stltct  flltt  thtt  trt  "culturally,  hlatoctcally,  or 
atschtdcaUy  significant.-    Tht  films  naaad  today  art  laportant  to 
America's  culturt  tnd  history.     It  Is  lapos*lbls  to  ancompaat  tU  tht 
dlaanslocs  of  grttt  filmmaking  In  t  list  of  25  films  or  tvtn  In  t  list  of 
200.     Bacaust  of  our  lltltad  authority  undtr  tht  Law,  wa  art  tartly 
scratching  cht  surfacs. 

In  futurt  ytars,  I  will  want  to  talk  to  tht  flit  toard  about 
considering  for  tht  List  an  tvtn  broadar  range  of  flits  to  Incrttst 
public  eve ran* a a  of  cht  tcopt  snd  divert  I ty  of  Attrlcan  filmmaking, 
notably  documentaries  and  tchnlc  films.    Vt  will  agalt  acclvtly  solicit 
tht  public's  participation  In  nominating  tht  ntit  Installment  of 
25  ftlat.    Indeed,  you  can  tow  tall  not! nations  to  tht  Rational  rilt 
Raglstry  In  tht  Library  of  Coogrtss  for  next  y tar's  list. 

tn  accordance  with  Congrats1  wlshttt  I  had  two  goals  In  tlnd  to 
stltctlng  tht  25  nttlontl  trttsurts  announctd  today*    First,  tht 
stltctlon  of  thaat  flltt  should  help  to  pro  tot  a  flit  at  an  arc  fort* 
Second,  tha  aalacclon  of  chast  flltt  should  gtnaraca  public  lnctrtsc  In 
tht  protection  of  film.    Oir  graat  cultural  htrlcagt  la  flit  suae  b« 
prtstrvtd,  atd  wt  hop*  today  Co  taka  thla  clttr  Co  tht  America a  ptoplt. 

Lat'a  lor  it  tt  tht  problem.    Half  of  all  of  cht  flltt  tads 
btfort  1950  and  SO  ptrcaat  of  tht  ftLat  tads  btfort  1930  have  bttn  lose 
forever*    Tht  cold,  hard  fact  la  that,  for  til  chair  populerlty  It 
Attrlce  today,  flltt  trt  tt  andtngarad  sptcltt  for  cht  America  of 
tomorrow.    TV.  Library  of  Congrttt  film  and  television  collactlot  It  cht 
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UrgtiC  U  cha  *orld  and  contain*  50  parcant  of  all  fllaa  hald  by  clnaaa 
archival  In  cha  United  Scacas  and  It  working  Co  procacc  choaa  fllas  chac 
arc  toit  andangarad*    Our  paopla  In  cha  Library  of  Congrasa  hava 
collected  flits  and  conduccad  prasarvaclon  accivlciat  for  ovar  *0  yaari. 
Ochar  flla  archlvas  Including  cha  National  Arch  Was,  cha  Aaarlcan  Ftla 
tnscicuca,  cha  Cacrta  tattman  Housa.  cha  Kusaua  of  Nodarn  Arc,  UCU,  and 
cha  Unlvorslcy  of  Vlsconaln  nit  Cant  a  r  hava  dona  laporcanc  flit 
prasarvaclon.    Much  tors  naada  Co  ba  dona,  and  cha  publlc'a  supporc  it 
crucial. 

Congrats,  In  passing  cha  rila  Prasarvacloa  kct  Use  yaar, 
launchad  a  llaitad  axpar  Isaac,  7  5  flla*  ovar  3  ysars*    Thay  lncanda*  Co 
dra*  accancloa  co  cha  aaad  for  prasarvacloa  and  co  aava  prasarvacloa 
forward  by  aducaclog  cha  Aaarlcan  paopla  oa  carcala  pracclcaa  usad  la  cha 
dlssaalnacloa  of  fllaa  Co  cha  public* 

Undar  Cha  19M  Flla  Prasarvacloa  Act,  tc  Is  aow  ra^ulrad  chat 
If  coplaa  of  aay  of  chasa  JS  fllaa  ara  alchar  colorl tad  or  aatarlally 
alcarad,  chay  ausc  ba  labalad  aa  such*    Thla  Ism  doai  aoc  aa4  cha  curranc 
pracclcas  of  colorlxacloa  or  alcaracloas  of  fllas*    Tba  laballng 
rtqulraaancs  unaar  cha  law  will  not  go  loco  affacc  wacll  I  lasua  laballng 
guldallnaa  soaa  claa  lacar  chla  yaar  or  aarly  la  1990.    THa  ITacloaal 
Flla  Praaarvacloa  board  will  aaac  nave  waak  Co  Ualp  aa  wich  cha  laballng 
raqulraaaact* 

la  aaaaaca  chaa,  cha  law  Is  raally  abauc  sraaarvlag  ao4 
archiving  cha  originals  of  graac  and  laporcaat  fllaa.    Oalaaa  auch 
prasarvacloa  acclvlclaa  ara  carrlad  ouc,  as  ay  of  caa  fllaa  wfclck  cha 
public  aajoya  coaay  will  aa*  ba  aval  labia  cd  facara  gaaartCloat.    Soaa  of 
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Appendix  8.-Films  Selected  for  the  National  Film  Registry-1989 
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the  file*  on  today',  Use,  for  iiiifU,  popular  at  they  are,  have  ntv.c 
been  properly  archived. 

Som  have  criticised  cha  rols  of  the  government  In  a  file 
•alactton  process.    All  archivists  would  agree  that  their  ideel  would  ba 
to  prascrva  all  files  and  lat  cha  tasr  of  ties  daclda  which  art  tha  files 
of  significance.     Sue  archives  cannot  sfford  such  luxuries.    The  Library 
of  Congress  Is  the  closesr  thing  we  have  to  e  universal  depository  for 
the  American  memory.    We  strive  to  preserve  end  archive  as  such  as 
possible.    Ve  welcome  this  particular  selection  process  es  a  stimulus  to 
all  Americans  to  preserve  whet  Is  aost  leportent  to  the  notional  eeecry. 


criticise)  of  torn*  or  ell  of  the  fllaa  selects/  today.    We  welcome  public 
debate  la  tha  hope  that  It  will  stlaulete  discussion  about  file  es  ert 
and  the  need  for  more  file  preservation    These  films  are  e  tribute  to 
tha  American  creative  spirit*    They  deserve  recognition  and  preservation, 
and  their  selection  should  draw  sttsntlon  to  the  hundrede  of  other  fllaa 

s 

which  deserve  slellar  consideration.    Next  yeer  we  will  noelnate  23  tore 
films,  and  25  the  yeer  eftar  that.    If  Congrees  allows  the  euthorlty  of 
the  File  Preservation  Act  to  continue  ef ter  1991,  wa  could  continue  this 
procees  far  years  ta  com* 


We  expect  thet,  ee  with  any  list  of  films,  there  will  be 


Mow,  let  a*  reed  tha  list. 
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Appendix  IO.-Proposed  Rules,  National  Fiw  Preservation  Board 
Fed.  Reg.,  Vol.  54,  No.  28,  February  13,  1989 


FoaWsJ  I 


r  /  Vol  §4.  Ntv  BB  I  Moatotoy.  fobrwy  13.  Its*  J  -  unrl^j,. 


•an 


1  Kit  masts)  It  raaaouo 
II  mum.  mutfb).  iw.«kh  mt 
loaLoajt)  to  *«r  aod/aty 

ima  Hin  mi 

7.  k  to  prooooad  to  aaaood  I  UBUala) 
by  fwrnini  Um  word*  **•  asoatha"  aod 
rtyUdm  taota  with  Um  <nr^  "mm 
yoar." 

ft.  H  to  propoaod  to  add  a  now  Subpart 

R  COTLSitUAf  af 1 l  #02.34  to  T**4  ss 


1 1K7  J<c) 


lilt  to  pup  ii  i  it* 
with  tho  word -ahohV 


faoowtog  art  sobtoct  to  public  fm  mi 

fm  totofctoml 
n»J tot  loaiaotoo  toot  ft*  Nattoool 


01  AM  of  ft*  Mm  aooriaaird  fc? 
astotttoo  Ma  too  National  Fit*  tUj-.itry 
rtftoot  too  CMfmntMl  Rn4inri 
nwcm  lofftoNatt  mi  w> 

Act  (Pub.  L  100-44*)  which 


Witt*  it  ha*  roctivad  an  tilts*  Ho*,  or 
has  rootoa  to  bofaav*.  thol  t  ptr»oa  baa 
not  caaspbod  with  tho  rtoortnt  or 
rocosdhotpmo  rwouirstoontt  of  this  P*rt 
or  Port  11V  of  thto  chapiar.  th* 
Co— toHo>  My  conduct  ao 
mvottiaottoa  of  tht  tilt  tsd  foiluro  to 
rrmpfy 

I  It  to  proposed  to  tdd  a  ntw  Subpart 
5  cmHW|  of  I  ItoKLS*  wtoca  roods  n 


II  iojr.4  ond  lftBMS  A  of  thto  chtpttr 
•ro  kacorporatod  teto  Put  ItK  of  this 


MttfM  I* 

11.  It  to  propoaod  to  n 
I  mfJWm  to  to*  oattooty  oad 
rsooaapaosa  ft*  paoooat  |  MB9T Jf>K4)  M 

Iiskjmm 

12.  It  to  propoaod  to  aaaaad  sow 

I WJOICT  by  i  ■■■if  ft*  word 
"loty"  oad  raaoaaaa*  to  wtoh  too  "ApJt" 

I  *ftRM  (AOMOtol 

imtoprapiiiatoroaiaos 
I  W.4<a)(3J  to  Mt  aotiroty  aod 
rafnfgMta  *•  praooat  I  lt274(»X3) as 

ilktoproa* 

imMfaXaibyr 
"aaay"  aod  ripliioa*  U  with  tho  word 


i  Library  of  Cooarota.  National 
Film  ftaaarratioa  Board 
nut  Nottoa  of  pcopmd  itfidtlmoa. 

amaataaT:  Thii  nortc*  of  propose*! 
fuioVUno*  t«  mood  to  utfor*  tho  public 
that  tho  Libranaa  of  Cooftrass  pursuant 
iowcnoo3ofyoo.L100  4tlTha 
National  fdm  Proaarvatioo  Act  of  Iff* 
2  VSC  lnaadpursuaat  to  tho  ndo- 
asakini  procoduroa  premdtd  tn 
subchaptot  U  of  cbapttr  S  of  tltlo  1 
Unittd  Stata*  Cod*,  haowa  aa  tho 
Adatnuatrotfva  Ftacodotn  Act 
publtoboi  tbo  tofltwtfli  propooad 
riwioliftoo  for  pobbc  oomao»t  to; 

(A)  EstobJtos  ottorii  for  fuidoUsoa 
pur»uo3t  to  wraidi  audi  fiiau  auy  bt 
iAcicdod  to  dM  NaUoool  FUm  Roftatty. 
rxcopt  that  oo  fitoi  aaofl  bo  oltoibto  for 
laduoiao  to  rba  Nottooal  Flho  ftojtoary 
uohl  lOyoort  afaar  aach  fltoa'a  ftoot 
thoatneai  fotooao:  aod 

(3)  EatabJtoa  •  procaduro  whoraoy  tho 


ID  wttaai  ajooao  pictwta  ttyftMiu  on 
pan  af  oar  Noooo't  hittonccl  «<id 


01  *  w  Mpfaowm  oc4  ntcMunr  for  tr  r 
FaoarrJ  Cumawt  ta  rtcoonixe  motion 
afctaraa  oa  a  aajpdfeaot  AMncan  »i  fo.-n 
lafp 


PAPTT  H17MA«HM0t0] 

ia  Tho  oothorhy  dunoa  for  2ft  CfH 
Fort  iter  oonttoooa  to  rood  at  follows: 

AotooattM  ftaa.  7.  ol  SiaL  OM:  M  U  AC  am 
Mcauiwt.  torn  —  inn<iii.»U4C 
Ul:  aas.  &  Baam  Ptoo  Ko.  t  af  torn  «J  Ft 


i  lo  thai 

tho  todaoiop  of  fiUos  to  such  Natwool 
FOalUttotoy. 

OAT*  CooMMata  should  bo  roconod  0.1 
or  oaf ora  Marro  11  IfOf.  ^ 


to  accordooco  with  tho  intant  of 
Coapriao.  all  af  (ho  foUow.nr  cr»cn«  1, . 
tvtoollnt*  for  tht  satoctwn  of  filmi  m:-- 
tho  National  Fitai  Rtftovy  on  totan'to  A 
to  ba  rtad  brooor).  oa  that  as  many 
nUaa  as  poooibto  wlM  bo  alictbto. 

Ul  For  tho  porpooos  of  filai  talacuo-.. 
a  Itmr  to  doftood  os  a  footura-lonr 
thoaarkol  aaoOoo  ptotort  at  or  af  im  iu 
nrat  thoatrtcol  ratooat. 

{))  FItow  should  bo  pivro  a  prior.ru  t-r 
nwrtoo  to  too  Natioaol  Ttbo  F»rrtv 
thty  art  caitarally.  hiatoricailv  or 
attthtttcotty  hoportant 

(4)  Fiboa  ahooid  oot  b*  cou  dc r*d  r«. 
ioctoaaaaj  toot  tho  National  Film  Rrm« 
ifooolaOMMoroopyof  tht  ftla  tun 
Whito  tho  Ubrortoo  lotonoa  to  prono  : 
(ho  poato  af  81a  praaar  atioa  pro  v-<*<c 
for  to  too  Act  00  Mto  should  be  den.e  - 
inciasloa  iota  tho  Nattooml  Rlia  *r%< ,  • 
boooaot  that  fitoj  hoa  olraody  been 


Dr.  laosta  K  »Uto#aa.  'Jbrortoo  of 
Caatyoaa.  Tho  Nooaoal  FUaj  Rogatoy. 
Tho  Ubrary  af  Conajraaa.  Waahjiipjtao 
DC  ftBooft.  AttaotMo:  Eric  Schwortt. 
Ciotail  Totopbooa  ir^outoo:  (201)  707- 


Eric  Schwortt.  CoonasL  Tho  NaUoool 
FUa  Piaaanatioo  Board.  Uorory  af 
Cnagraoa.  Wiahiaajtao.  DC  2ooot. 
Tilaphaor  (2021  rv-tua 
Fi  ipotod  Caadillaaa:  Tho  UhfOfioo  af 
k  Dr.  laasss  R  lilliajlia  aftor 
iwitothoNabooolFitoi 
ri  which  aaot  to  00 
l  ao  Isnuary  23.  lftftft  to 
Waaotoojaaa  DC  a 


(5)  No  fitoj  to  rlifibto  for  inclu5<cn 
tho  Nottoool  FU01  Roftotty  oatd  :o  \  fi 
aftor  aoch  fltoa'a  first  thoatrical  ralcair 

ThaUorortaaafr  aaajm  Dr .}*mr% 
KWmkW&L  pRpj  pattoohottoo  wnh  -re 
Hiiiaal Fam Fiaaoi > atiao  Board.  *--c-» 
ssat  to  ao  opao  aaaasao.  oa  Vaau*r>  11 
1BB3 to  Wi  ittoim.  DC  oaoouncrs  .-r 
foltwtog  •*»  sootoct  to  public  com.-  f  •  - 
farapartodtooadaoMarchi)  t9tv 

fordaar\»l*c  10 

tato  Lb* 


(1)  AB  oottooo  of  asaiUaot  of  th« 
Natoaool  Was  Froaar>aito»  Board  « 
bo  pooatoood  to  aha  Fodaaal  lopw*< 

m  A  ■alhasj  addraaa  witlua  tht 
library  of  Csoayota.  odB  bo  tatsbt »- 1 
atai«sttoafaawshapobUciom*w* 
afBtoaibathoLiWa^ 

HiOn 


<-  -u .» 


BEST  COPY  AVAILABLE 


555 


Appendix  9.— List  of  National  Film  Preservation  Board  Members, 
September  1989 

WAT  I O  MAX.  FILM  f  JtBSEJtVATIOM  BOARD  MEMBERS 
Septeaber  1999 


The  Acadeay  of  Motion  picture  Arts  and  Sciences 
Fay  Kanin,  aeaber 
Walter  Mirisch,  altarnata 

Tha  Alliance  of  Motion  Pictura  and  Talaviaion  Producers 
J.  Nicholas  Countar  m,  aeaber 
Carol  A.  Loabardini,  altarnata 

Tha  AJtarican  Fila  Institute 

Gana  F.  Jankowski,  aeaber 
George  Stevens,  Jr.,  altarnata 

Tha  Directors  Guild  of  America 
Arthur  Hiller,  aeaber 
Sydney  Pollack,  alternate 

The  Motion  Picture  Association  of  Aaerica 
Jack  Valenti,  aeaber 
Fritx  Attaway,  alternate 

The  national  Association  of  Broadcasters 
Edward  O*  Fritts,  maaber 
Jaaes  C.  May,  alternate 

The  national  Society  of  Film  Critics 
David  Kahr,  aeaber 
Stephen  Schiff,  alternate 

Departaent  of  Cineaa  Studies  in  the  Graduate  School 
of  Arts  and  Sciences,  Hew  York  University 
Charles  Milne,  aeaber 
William  X*  Everson,  alternate 

The  Screen  Actors  Guild  of  America 
Roddy  McDowell,  member 
Barry  Gordon,  alternate 

Society  of  Cinema  Studies 

John  Bel  ton,  member 
Kristin  Thompson,  alternate 

University  Film  and  Video  Association 
Ben  Levin,  member 
Betsy  A.  He  Lane,  alternate 

Department  of  Theater,  Film  and  Television, 

College  of  Fine  Arts,  University  of  California,  Los  Angeles 
Robert  Rosen,  member 
Howard  Submr,  alternate 

The  Writers  Guild  of  America  (Wast  and  East) 
George  Kirgo,  member 
Edward  Adler,  alternate 


557 


f  Wot.  St  No.  g  /  Monjty.  rtbmtyy  13.  t»»§  /  Ptopottd  RuIm 


tilt  mm  tafr.  mUu  tddMtatJ 
*******  MMiufy  *•  pttna< 
mhmm*m\  ita*lirfrtt»tdttdtt> 

(j)  M§4arialt  wttl  at  aftaacad  far 
utaniUmloflfcanttiad 
laftmtWat  it  ciMrthnan  who  wna  it 
matt  aoaUatttoaa.  Mtiarttit  win  aIm 
be  aaat  tvtiltblt  for  dJttiaatfoa  it 
libcaffa*.  Mvk  ttotttr*.  tod  toenail 
tat  faiidt  Md  McitttM  ftpntMMtan 
tctarv.  dkectotti  *crttn  wt)i*t». 
prodacan.  tad  Bla  critic*,  ftls 
prtatnrtttta  orfMiutioM  tod 
rtanttatttrvti  W  tctdtmc  inttimtiom 


with  lilwmtdy  pray—a  mtrdtrit 
tacaaraai  aretd  aaracaattiaa  firtai  tat 
H—rt4  put  Me.  Tto  twit  i  flit  i  wtoa 
itctivti  win  to  fon—rdtd  it  At 
Ubftrtta  tl  Caaajtai  tad  ■  mt  in  af 


Mftctfeat  tf  fiawt  iMt  tto  NtUtaal  FJkt 


[A)  Tto  UbrthM  mi  Cor****  will 
itady  tto  powlatiity  It  ftrwa  yttra  of 
bfottrnnm  aattcat  it  tat  paattc  tt 
tilrvttoa  tnd  rtdia,  afttr  fgrtbtr  rvvi«w 
by  ttoaatrd  aadtteetatalhaf  wita 
thtbfetdctti  iadtttry. 


($|  All  tymtWttt  for  uiduuon  of 
5S? ^^•^Hwwl F,to ««ti9irv.  for 
iam  9nm  wttm  w  m«  et.  «m  to 

•rirs^Jf       *  ■»•*■  i«  «to 

Uarariaa  tf  Cttfrttt  at  kin  then 

prtTl.ttm  Al  MMMIiOM  rtovitf 
to  KtUtd  **  NtHtttl  TUm  Rffiiirv. 

library  tf  C— f     WttaiMtoii  DC 
at* 


TV  fafrtnt  mfCtmptm. 

\n  Dtc  avsat  a-io> 


5C4 


9 

:RLC 
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Appendix  II.-Annual  Keport  of  the  Activities  Under  the  National 
Film  Preservation  Act  of  1988  for  the  Fiscal  Year  Ending 
September  30,  1990 


V<  Tin  v  u  fit  V 
f*£y  1 1  »  <  r  l  tt  v  $  ,i  i  tO 


AHRuAL  REPORT  OF  ACTIVITIES  UNDER  THE 
KATIOUL  FILM  PRESEKVATIOB  ACT  OF  1988 
FOR  THE  FISCAL  YEAR  ENDING  SEPTEMBER  30  1990 


In  accordance  with  Public  Law  100-446,  the  National  Film 
Preservation  Act  of  1988,  the  Library  of  Congress  submit,  this 
second  annual  report  summarizing  activities  of  the  Library  of 
Congress  and  the  National  Film  Preservation  Board  In  carding  0ut 
the  provisions  of  the  Act.  K 

Film  £!<^™T*bl^h*d  ln  Ch*  Ub"ry  0f  ConS«"  *  National 
Film  Registry  for  the  purpose  of  registering  and  preserving  flln, 
that  are  culturally,  historically,  or  aesthetically  significant 

The  Act  requires  the  Librarian  of  Congress  to  select,  after 
consultation  with  the  Board,  up  to  twenty-five  film.  *  year  for 
the  National  Film  Registry.    The  Library  then  must  attempt  to 
obtain  archival  quality  copies  of  each  of  the  nominated  ilia.  for 
Inclusion  In  the  National  Film  Board  Collection  In  the  Library  of 
Congress.     Finally,  the  Librarian  Is  obligated  to  Issue 
guidelines  prescribing  the  kinds  of  "material  alterations"  that 
require  labeling  of  the  film,  selected  for  Inclusion  In  the 
National  Film  Registry. 

*  ^ooa1"  "UcC#d  for  delusion  In  the  National  Film  Registry 
for  1990  are:  *  7 

(1)  All  About  Eve  (19S0) 

(2)  All  Quiet  on  the  Western  Front  (1930) 

(3)  Bringing  Up  Baby  (1938) 

(4)  Dodsworch  (1936) 

(5)  Duck  Soup  (1933) 

(6)  Fantaala  (1940) 

(7)  The  Freahaan  ((1925) 

(8)  The  Godfather  (1972) 

(9)  The  Great  Train  Robbery  (1903) 

(10)  Harlan  County,  U.S.A.  (1976) 
<11)  Hov  Green  Was  My  Valley  (1941) 
(12)  It's  a  Wonderful  Life  (19LS) 


12021  "')"-<;_>!«; 
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(13)  Killer  of  Sheep  (1977) 

(14)  Love  K«  Tonight  (1932) 

(15)  Kashas  of  the  Afternoon  (1943) 

(16)  Ninotchka  (1939) 

(17)  Primary  (1960) 

(18)  Raging  Bull  (1980) 

(19)  Rabal  Without  a  Causa  (1955) 

(20)  Rad  Rivar  (1948) 

(21)  Tha  Rivar  (1937) 

(22)  Sullivan* a  Travala  (1941) 

(23)  Top  Hat  (1935) 

(24)  Tha  Traaaura  of  tha  Siarra  Kadre  (1948) 

(25)  A  Woman  Undar  tha  Influanca  (1974) 

Laat  yaar  tha  Library  and  tha  National  Film  Praaarvation 
Board  announcad  two  broad  goele--to  promote  film  as  an  art  form 
and  to  ganarata  public  intarast  in  tha  praaarvation  of  film. 
Thasa  goals  vara  furtharad  by  tha  nomination  of  tha  first  twenty- 
fiva  filma  in  September  1989,  which  ganaratad  an  enormoue  amount 
of  attantion  in  tha  popular  and  critical  praaa.    Evary  major 
nawspapar  and  many  of  tha  major  natworks  raportad  not  only  on  tha 
liat  of  filma  but  on  tha  activitias  of  tha  Library  of  Congraaa 
and  othar  archivaa  in  prasarving  our  national  motion  pictura 
haritaga. 

This  yaar 'a  films,  like  laat  yaar'*.  wara  salactad  aftar  a 
long  and  exhaustive  procaaa.    Tha  public  nominatad  1,465  film 
titles,  a  dramatic  increase  from  last  yeer'e  962  titlae. 
Nominationa  were  received  from  40  states  end  the  District  of 
Columbie.    The  National  Association  of  Theeter  Owners  (NATO) ,  e 
trede  associetion  repreeenting  thousends  of  theeters  nationwide, 
published  e  nomination  form  in  ite  trede  publicetion,  and  will 
rapeet  this  in  1991. 

In  eddition,  tha  Librarian  asked  eech  Boerd  member  to 
suggest  edditional  film  hiatorians  and  critics  whom  he  could 
contect  for  advice  about  minority  end  ethnic  films,  documenteries 
and  animated  feecures  that  are  historically,  culturelly,  or 
aestheticelly  eignificant  even  though  they  nay  not  be  widely 
known.    Neerly  thirty  critics  reeponded  with  epproximataly  300 
eddltlonel  nominationa. 

Tha  Netional  Film  Preservetion  Boerd  met  twice  to  discuss 
the  film  selections,  once  in  February  in  Los  Angalee  to  refine 
the  film  selection  process,  end  once  in  July  to  recommend  their 
list  of  twenty-five  film  titlee  for  1990. 

Three  changes  were  in  made  in  Board  membership  in 
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.ccord*nc.  with  s.ctlon  8  of  th.  Act  (th.  curr.nt  Bo.rd 
"•■c.r.hlp  lift  1.  .tt.ch.d).    Arthur  Hlll.r  r.pl.c.d  Franklin 
Schaf fn.r  who  dl.d  i„  july  19«9.    Th.  —b.r.  ^d  .It.rntt..  ?ro- 
twoor,.nir.tlon.  tr.d.d  pl.c...  with  Ch.rl..  Hlln. ".coding  ST 

»U.tln,  of  th.  H.elooal  rlla  Fr.s.rTaelon  Bo«d 
F.bruary  19,  19S0 

Th.  National  Film  Pr...rv.tlon  Bo.rd  »t  .t  th. 
h..dqu«rt.r.  of  th.  Vrlt.rs  Guild  of  A»«rlc.  In  Los  Ana.l.s  -nrf 
wa.  chalr.d  by  F.y  Kanln.  r.pr...ntlng  th.  Ac.d.£  of  Sotlon 
Hi?'*'  *nd,Scl*nc««-    E1— «  of  th.  thlrfin  organizations 

r.pr...nt.d  on  th.  Bo.rd  .tt.nd.d  th.  —tin,       w.11  .,  th. 
Librarian  of  Congra... 

Ml-.1!!*  Bo*rd„dlfCU""d  *nd  'oopt.d  •  »ch.dul.  for  s.l.ctlng 

.li.iM*"*-  crlt?rl* /llow  "  ~"y  "i"     po..ibi.  to  b. 

!.if     !  5°    ••l«c"o""»i«:>>  bro.d  lnt.rpr.t.tlon.  of  "th..trlc.l 

^•'••L/t  ?xhi"tion  in  •  <*•««  including  f..tiv.i."„r 

publicity  .howlng.)  and  "f..tur.  l.ngth"  (th.  definition  v.rl.. 
according  to  th.  y..r  l„  which  .  p.rilculir  fll.  „.  mo.) 

Th.  Board  dl.euas.d  th.  Library's  .ffort.  to  obtain 
•rchlv.l  quality  copl.a'  of  th.  flr.t  tw.nty-flv.  flla,  «nd 

qE'ldytcop''...,:h*  Ub"ty  °bt*ln  th*  n'c's"ry  pr«.rv.tlon 

hl.to3h!nS°*id  dl,lcu"»d  «*•  rol»  °f  <*«  additional  advl.or.  and 
hl«orl«»  who,.  na».  th.  Llbr.rl.n  had  r.qu.at.d  ..ch  Bo.rd 
~-b.r  to  bring  to  thl.  —ting.    Th.  Librarian  agr..d  to  a.nd  a 
Utt.r  to  th.  Board',  U.t  of  hl.torlan.  and  .xp.?t.  ..king  Tor 

**11"on\1  fll~  for  mclualon  In  th.  N.tlonal  TiIm 
R.glatry,  .ap.ci.lly  alnorlty  and  .thnlc  fll.,,  docuMntarl..  and 
ani«c.d  f..tur...    Th.  Libr.rl.n  al.o  agr«d  to  JTth. 
r..pona.  1mm  av.ll.bl.  to  .11  th.  Bo.rd  a..b.r.  ,o  th.t  th.y 
could  contact  th...  flU  historians  .„d  advisor.  Individually * 
with  follow-up  qua.tlons,  and  th.  Llbr.rl.n  off.r.d  to  arrant. 
acr..nlnga  of  ob.cur.  tltl...  If  poaalbl.. 

br"d,n<th»  public's  lnt.r..c  and  parciclp.clon  In  th. 
Bo.rd'.  .ctlvltl...  th.  Llbr.rl.n  a.k.d  scaff  co  look  Into  th. 
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possibility  of  getting  teer  sheet  ballot*  in  theeters  for  the 
public.    The  posnibility  of  •  film  treiler  to  be  shown  in 
thaatars  was  ele*  suggested  for  furthar  raviav  by  tha  Librarian. 
(Subsequently,  a  aaating  was  hald  in  Washington  with 
rapraaantativaa  from  tha  National  Association  of  Thaatar  Owners 
(NATO),  who  praparad  ballots  for  distribution  in  thair  thaatars.] 

It  was  agraad  that  tha  Librarian,  in  consultation  with  tha 
Board,  would  try  to  achiava  a  balanca  in  tha  final  salaction 
procasa,  in  keeping  with  Congress'  intant  that  tha  films  salactad 
rapraaant  tha  broadast  ranga  of  films  posaibla. 


Masting  of  tha  Rational  Film  Pressrvation  Board 

July  20.  1990 


Tha  National  Film  Prasarvation  Board  mat  at  tha  Library  of 
Congrass  in  Washington.  D.C.  and  was  again  chairad  by  Fay  Kanin. 
Tha  Librarian  attandad,  as  did  twalva  of  tha  thirtaan  Board 
mambara.    Also  in  attandanca,  at  tha  Board's  raquast,  was  a 
aaabar  of  tha  Amarlcan  Soclaty  of  Clnamatographara. 

Prior  to  tha  maatlng,  a  numbar  of  Board  mambars  attandad 
scraanlngs  of  filma  slatad  for  discussion.    Tha  Board  was  shown 
ths  sssl  of  ths  Nstional  Film  Rsgistry,  designsd  by  Saul  Bass. 
This  ssal,  required  by  saction  3  of  tha  Act.  is  available  for 
purchasa  from  tha  Library's  Motion  Pictura,  Broadcaatlng  and 
Racordad  Sound  Division. 

Tha  purpoaa  of  this  maatlng  waa  to  advisa  tha  Librarian 
which  films  to  chooaa  for  tha  National  Film  Ragiatry.  To 
facilitmta  candor,  tha  Board  raquastad  that  tha  masting  ba 
closed.    Tha  Board  had  chosan  from  tha  1,465  film  tltlaa 
nominatad  by  Board  Mambars  and  alternates,  tha  generel  public, 
end  the  film  historian's  a  "working  list"  of  50  titles  for  full 
discussion. 

The  Board  decided  not  to  establish  a  quote  for  certein 
genres  of  film,  such  as  animated  feetures,  documenteries,  avant 
garda  and  independent  films.    They  egreed  thet  eny  film  would  be 
eligible,  whether  or  not  It  was  on  enyone's  list,  if  it  mat  tha 
qualification  requirements  set  by  the  Boerd  end  the  Librerien. 

The  Boerd  diecuseed  the  films  on  their  "working  list"  title 
bv  title.    Every  film  was  diacussad  uaing  tha  criteria  set  out  by 
Congress --culturel,  historicel,  or  eesthetic  signif icence.  After 
severel  houre  of  discussion,  the  Boerd  decided  to  teka  severel 
days  to  reflect  on  the  lively  discussion  and  oeke  their  final 
recommendations  by  mall  to  tha  Librerien  of  Congreaa. 
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Having  benefited  fro*  the  Board'.  diecuseion  *nd  their  liet 
of  films,  ths  Librsrian  consulted  with  ths  staff  of  chs  Librsry'i 
Motion  Picture ,  Brosdcesting  and  Recorded  Sound  Division  and 
viswed  a  number  of  films  bsfors  Baking  ths  final  selections.  On 
Octobar  18.  1990  ths  Librsrisn  ennounced  the  final  liet  of 
twenty- fiva  films  for  1990  to  ths  American  public. 


On  November  30,  1989,  in  accordance  with  tha  Adminietretive 
Procaduraa  Act,  tha  Librarian  of  Congress  published  a  notice  cf 
propoaed  guidelinee  for  the  lebeling  of  the  firet  twenty-five 
films  eelected  for  inclusion  in  the  Netional  Film  Regietry  and 
<%iha  propoeed  liet  of  thoee  firet  twenty- five  films. 

On  August  9,  1990,  the  Librerien  of  Congreee  ieeued  the 
final  rsgulstions  pursuant  to  eection  3  of  the  Act.    The  final 
guidelinee  became  effective  on  September  2<*.  1990.  and  expire  on 
September  27,  1991.    Theee  guidelinee  will  epply  to  the  eecond 
and  third  liete  of  twenty-five  films  once  thoee  liete  ere 
publiehed  in  the  Federal  Rtfli^r      Both  the  propoeed  guidelinee 
end  the  final  guidelinee  ee  printed  in  the  Federal  R««i«ter  «re 
etteched. 

the  Librerian  received  eleven  public  comments  regerding  the 
propoeed  fila  lebeling  guidelinee.    Although  eoaa  of  the  commente 
supported  the  propoeed  guidelinee  overell,  eech  of  the  coamente 
propoeed  eoma  modif icstions  to  ths  guidslinss  ss  publishsd  in  ths 
Federal  R«cl*e*r. 

In  sddition  to  ths  public  comments,  ths  Librsrisn  elso  had 
ths  sdvics  of  ths  fiosrd  from  its  mesting  on  September  26,  1989 
(summarizsd  in  last  ysar's  report  to  Congress).    Aftsr  rsviswing 
ths  commente,  the  recommendations  of  ths  Bosrd,  end  ths 
lsgislstiva  history,  tha  Librerian  issued  final  guidelines. 

Theee  final  guidelinee  ere  to  be  used  by  film  owners, 
dietributore,  exhibitore  and  broedceetere  to  determine  whether  e 
version  of  one  of  the  films  eelected  for  inclusion  in  ths 
Nstional  Film  tsgistry.  which  is  in  thslr  posssssion,  has  bssn 
colorizsd  or  otharwiss  matsrislly  eltered  end  therefore  must 
csrry  e  lebel  ee  deeignated  in  ssction  U  of  ths  Act. 

In  sddition  to  ths  uss  of  s  lebel,  these  reguletions  srs  to 
bs  ussd  for  ths  plscsmant  of  ths  sssl  of  ths  Nstional  Film 
Rsgistry  on  one  of  ths  dasignatsd  films.    Thst  seel  can  only  be 
used  for  films  thst  srs  afl£  colorizsd  or  ocherwiss  matsrislly 
sltsrsd.    Ths  Librarian  sncoursgsd  film  owners,  distributors  end 


Film  Lebeling  Guideline* 
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exhibitors  to  use  the  seal  of  che  Netional  Film  Registry  with 
ion  discration  because  It  carriaa  tha  nana  of  tha  Library  of 
Congrats,  and  ha  stated  his  prafaranca  that  tha  saal  ba  us ad  on 
original  thaatrlcal  ralaasa  varslons  vharavar  posslbla. 

Tha  Librarian  made  five  major  changas  to  tha  proposad 
labaling  guldallnaa  of  November  30. 

First ,  basad  on  information  provldad  In  tha  comments,  ha 
incorporated  a  standard  of  5  parcant  of  running  time  (par  scans 
or  par  total  running  time  of  tha  ft la  ovarall)  for  time 
coaprasslon  or  time  axpanslon  (laxlconnlng)  Into  tha  daflnltlon 
of  what  la  mat  a  materiel  alteration. 

Second,  to  narrow  tha  focus  of  tha  laballug  requirements  In 
accordanca  with  congressional  lntant,  an  exemption  was  provldad 
froai  labaling  If  materiels  equaling  up  to  5  parcant  of  running 
tis*  vara  removed  for  any  reason.      This  allows  three  minutes  par 
hour  of  running  time  to  ba  edited  out  over  and  above  any  removal 
of  materials  which  Is  necessary  for  community  standards  and 
practices  (Including  nudity,  profenlty  end  explicit  violence). 

Third,  In  order  to  clerlfy  the  focus  of  the  labaling 
raqulraaants,  prectlcee  used  for  good  felth  restoretlon  end 
erchlvlng  vara  clearly  artlculeted  to  prevent  abuse  of  thie 
exemption,  vhile  allowing  some  prectices  to  continue  vlthout 
labaling,  such  as  color  corrections  or  good  felth  soundtrack 
restorations . 

Fourth,  vhere  alternate  mater lei s  shot  by  tha  original 
director  ere  Inserted  for  alternate  versions,  vhether  for 
community  standards  or  for  other  marketing  purposae  (such  as 
rareleeses),  the  label  prescribed  by  the  Act  vould  not  serve  Its 
Intended  useful  purpose  and  vould  not  be  not  required. 

Finally,  a*  a  result  of  tha  comments  received,  the  excluslor 
for  penning  and  scanning  was  changed  from  en  objective  standard 
basad  on  aspect  ratios  to  e  standard  bescd  on  the  "roesonable" 
end  "c«- ternary'  usee  within  the  Industry. 


rresmrwmtimm  Activities  of  the  Library  of  Comgreaa 
The  1U9  Film  Titles 


Under  section  3  of  the  Act,  the  Librerien  is  instructsd  to 
obtain  *by  gift"  archival  quality  copies  of  the  original  vsrsion 
of  sech  film  selected  for  tha  Registry.    The  Library  of  Congress 
is  ths  lergest  film  srchiva  in  the  United  States  snd  has  bssn 
prassrving  and  restoring  film  for  ovsr  40  years.    Evsn  so,  ths 
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Library  did  not  heve  archival  quality  copiaa  of  many  of  tha  filma 
aalactad  for  inclusion  in  tha  National  Film  Registry. 

Film  praaarvationiata  and  archiviata  ara  cone a mad  with  tha 
original  "preprint-  mater iele.    Only  thaaa  matariala,  vhan 
corractly  raatorad  and  maintained,  can  guarantee  that  futura 
ganarationa  will  ba  abla  to  aaa  thaaa  filma  aa  thalr  craatora 
intandad  tham  to  ba  aaan. 

Tha  ataff  of  tha  Library  bagan  tha  procaaa  of  obtaining 
archival  quality  matariala  for  tha  firat  twenty- five  filma  by 
raaaarching  tha  copyright  atatua  of  aach  of  tha  filma.    Soma  of 
tha  filma  ara  elmoet  aavanty-f iva  yaara  old  and  copyright 
ovnarahip  haa  changad  handa  many  timaa.    Tha  ataff  alao 
.•aaaarchad  tha  quality  and  location  of  tha  baat  aurviving 
matariala  available  for  aach  film.    In  soma  casee,  tha  baat 
availabla  matariala  axiatad  in  many  diffarant  public  and  privata 
collactiona . 

Tha  Library  contacted  copyright  owners  and  othar  archivaa 
to  raquaat  gifts  or  aaaiatanca  in  obtaining  tha  baat  aurviving 
matariele  for  aach  film.    Tha  Library  racaivad  atrong  aupport 
from  trada  aaaociations  and  tha  motion  pictura  industry.  Daapita 
thaaa  af forte,  tha  Library  atill  doaa  not  hev*  archival  quality 
copiaa  of  all  twenty- f iva  filma.    But  our  difficultiae  in  finding 
and  obtaining  copiaa  even  of  thaaa  generally  vail -known  and 
beloved  films  illustretes  the  extent  of  the  film  preeervetion 
chellenge  in  this  country  and  the  iaportent  role  the  Notional 
Film  Preeervetion  fioerd  can  play  in  preserving  thie  pert  of  our 
culturel  heritege. 
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Appendix  12.-Leiter  From  George  Spiro  Dibds,  President,  Inter, 
national  Photographers  Guild,  to  Hon.  William  J.  Hughes, 
C {{airman,  Subcommittee  on  Intellectual  Property  and 
Judicial  Administration,  June  7,  1991 


International  Photographers  Guild 


..S»VA\,»V*4»—  '.. 
~V  ■.*•  A<V.*A\"f 


Honorable  William  J.  Hughes.  Chairman 
Subcommittee  on  Intellectual  Property 
and  Judicial  Administration 
Committee  on  the  Judiciary 
207  Cannon  House  Office  Building 
Washington.  D.C.20S15 

Dear  Chairman  Hughes: 

On  behalf  of  the  3.000  member  International  Photographers  Guild  1 
would  like  to  thank  you  for  choosing  the  Guild  as  one  of  two  cinc- 
matographers'  organizations  authorized  to  nominate  Its  members  to 
the  National  Ft  an  Preservation  Board. 

Our  Guild  is  well  qualified  for  this  task  because  it  is  the  largest 
organization  of  its  kind  in  the  world.  JU  professional  clnematog- 
raphers  are  now,  or  aspire  to  become  members  of  our  Guild. 
Indeed,  nearly  all  members  of  the  Amcri&m  Society  of  Cinematogra- 
phers  (ASC)  ore  also  members  of  the  Guild. 

The  artistic  achievements  of  Guild  members  are  legendary  in  all 
fields  of  cinematography .  including  feature  films.  They  have  won 
more  Oscars,  Emmys.  Clios  and  documentary  awards  than  members 
of  any  other  photographers'  organization.  Guild  members  have 
photographed  such  classics  as  CASABLANCA  (1942).  CLOSE  EN- 
COUNTERS OF  THE  THIRD  KIND  (1977).  not  to  mention  this  year's 
Academy  Award  winning  DANCES  WITH  WOLVES.  They  have  also 
been  nominated  for  or  won  Emmys  for  WAR  AND  REMEMBRANCE. 
GROWING  PAINS.  MOONLIGHTING^  and  many  more.  They  are.  in 
short,  the  world's  best. 

But  the  Guild  is  not  a  mere  honorary  organization.  On  the  con- 
trary, we  are  a  trade  union  that  represents  our  members  on  a  host 
of  fronts,  including  collective  bargaining.  Like  the  Directors 
Guild  of  America.  Screen  Actors  Guild.  Writers  Guild  of  America, 
the  International  Photographers  Guild  bargains  for  ctnematogra- 
phers,  camera  operators,  assistants,  etc.,  in  negotiations  with  the 
Alliance  of  Motion  Picture  and  Television  Producers  (AMPTP) . 
Indeed,  for  more  than  00  years  the  Guild  has  been  fighting  to  im- 
prove the  wages  and  working  conditions  and  to  expand  the  artistic 
rights  of  cinematographers  and  camera  crews. 
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Wen.  William  J.  Hughe*  2  7  Jun*  1991 


Based  on  the  above  experience,  the  Guild  applauds  your  efforts  to 
reauthorize  the  National  Film  Preservation  Act.  However,  the  Guild  is 
concerned  that  the  bill's  nomination  procedure  for  the  cinematographer's 
seat  is  unnecessarily  divisive  and  perhaps  counterproductive  to  the  purpose 
of  choosing  the  most  qualified  representative.  A*  presently  written,  the 
bill  would  have  two  organizations,  our  Guild  and  the  ASC,  nominate  three 
candidates  each.  The  Librarian  of  Congress  would  then  choose  the  Board 
member  from  one  of  the  organizations'  choices  and  the  alternate  to  the 
Board  from  the  other  organization's  choices. 

Such  a  procedure  has  a  number  of  potential  and  real  flaws.  First,  it  would 
pit  the  two  organizations  against  eaih  other.  By  mandating  that  e  *h  organ- 
ization select  three  nominees.  It  would  virtually  preclude  the  ossiblUty 
of  their  mutually  agreeing  on  one  set  of  nominees.  Second,  it  woiud  encour- 
age the  organizations  to  compete  for  the  Librarian's  favor.  He.  after  all. 
would  make  the  final  choices.  This,  we  fear,  would  lead  to  a  political 
quagmire  that  may  frustrate  the  goal  of  choosing  the  most  qualified  candi- 
date. Third,  it  Ignores  the  fundamental  fact  that  nearly  all  of  the  ASC's 
17S  members  are  members  of  the  Guild.  Why  should  a  bill  divide  member 
against  member,  provoking  unnecessary  competition?  Fvjrth.  because  It 
sets  up  a  false  dichotomy,  it  runs  the  risk  that  one  of  these  organizations 
would  always  be  dissatisfied  with  the  result,  i.e.,  alternate  status.  This 
point  would  ring  particularly  true  In  our  case  because  the  Guild  Is  more 
than  IS  times  larger  than  the  ASC. 

In  order  to  avoid  these  problems,  the  Guild  suggests  that  the  bill  be  amend- 
ed to  read  that  the  two  organizations  would  "faintly  represent"  cinematogra- 
phers  on  the  Board.  As  such  they  would  be  required  to  agree  on  three 
nominees,  one  of  whom  the  Librarian  would  select,  for  Board  membership. 

The  Guild  believes  the  above  amendment  would  prevent  needless  political 
division  by  encouraging  the  organizations  to  work  together  In  the  best 
Interests  of  cinematographers  and  the  Board. 

We  thank  you  for  the  confidence  you  have  expressed  In  our  organization 
and  we  would  like  this  comment  placed  into  the  record  of  the  June  12.  1991 
hearing  on  the  Film  Preservation  Act.  We  look  forward  to  playing  an  active 
role  on  the  Film  Preservation  Board. 
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Appendix  13-Letter  From  Barry  W.  Lynn,  Legislative  Cojnsel, 
and  Morton  H.  Halperin,  Director,  American  Civil  Liberties 
Union,  to  Hon.  William  J.  Hughes,  Chairman,  June  11,  1991 


AMEMCAN  C1VK.  U0EOT1ES  UNION 

1??  W«ry<ana 
Wjfftmgton  OC  2000? 
WASHINGTON  Of  HCt.  ,202) 


June  11,  1991 


Congressman  William  J.  Hughes 
Chairman,  House  Subcommittee  on 

Intellectual  Property  and  Judicial  Administration 
341  Cannon  House  Office  Building 
Washington,  D.C.  20515 


13?  W»tf  «3rd  StiM< 
He-  *Xfc  NY  10036 
t?l?l  9*4  9000 
hyw  Oocw» 

E**,»0'  WW  New* 


Dear  Chairman  Hughes: 

The  American  Civil  Liberties  Union  was  pleased  to  see  that 
you  have  introduced  H.R.  2372,  a  bill  to  change  the  1988 
legislation  regarding  the  National  Film  Preservation  Board,  we 
support  the  bill  which  terminates  the  existing  labelling 
requirement  for  copyright  owners  and  others  who  distribute  or 
exhibit  "altered"  versions  of  films  selected  for  inclusion  in  the 
National  Film  Registry. 

As  we  indicated  in  our  filing  to  the  Librarian  of  Congress 
at  the  time  that  regulations  were  proposed  for  implementing  the 
Film  Registry  legislation,  it  is  a  form  of  censorship  whenever 
agents  of  the  United  States  government  are  required  to  make 
decisions  regarding  the  artistic  merits  of  works  which  then,  as  a 
collateral  matter,  imposes  burdensome  disclosure  requirements  or. 
the  dissemination  of  these  works.    We  believe  it  is 
unconstitutional  to  require  a  private  party  to  place  a  "label" 
with  specific  government -mandated  wording  on  a  product  like 
motion  pictures  protected  by  the  First  Amendment,  at  least  absent 
a  genuinely  "compelling"  government  interest.     There  was  not, 
however,  any  record  before  Congress  in  1988  from  which  to  derive 
the  conclusion  that  distribution  or  exhibition  of  any  "colorized" 
or  otherwise  "materially  altered"  films  was  n  substantial 
government  concern.    A  "compelling"  government  interest  is  an 
extremely  heavy  burden  to  bear,  and  we  find  no  basis  for 
believing  any  labelling  requirement  would  withstand 
constitutional  muster.     Moreover,  selection  of  a  particular  film 
for  inclusion  in  the  National  Film  Registry  certainly  never 
carried  with  it  the  inherent  need  to  notify  every  viewer  when  an 
"altered"  version  was  exhibited. 

The  n*>tf  legislation  merely  requires  that  the  Librarian  of 
Congress  "provide  a  seal  to  indicate  that  a  film  has  been 
included  in  the  National  Film  Registry..."  so  that  the  seal  "may 
then  be  used  on  copies  of  such  films  that  are  original  and 
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coaplete  version*  as  they  vers  first  published...",  only  where  a 
person  uses  the  seal  is  there  any  potentiel  civil  liability. 

Your  proposal,  of  course,  eliminates  most  of  the  significant 
P roblems  associated  with  the  current  statute  and  regulations,  it 
would  no  longer  be  necessary  for  exhibitors  and  distributors  to 
be  concerned  about  whether  the  product  they  were  handling  was 
"materially  altered".    The  pejorative  message  of  the  current 
labels  will  undoubtedly  ii»it  distribution  of  films  which  contain 
them.    Further,  it  would  not  be  necessary  for  the  Librarian  to 
micromanage  the  determination  of  what  is  and  what  is  not  a 
"material  alteration"  and  what  alterations,  even  if  "material" 
are  acceptable  because  they  are  "merely"  done  to  comport  with 
customary  standards  and  practices,    such  content-based  decisions 
are  inappropriate. 

We  believe  that  H.R.  2372  is  a  most  welcome  move  away  from 
the  constitutional  problems  created  by  the  original  1988 
legislation,  and  appreciate  your  sensitivity  to  constitutional 
concern . 

Sincerely, 


Barry  H.  (Lyn 
Legislative  Counsel 


Morton  H.  Helper in 
Director 
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Appendix  14.— Letter  From  Michael  R.  Klepper  and  John  B. 
Glicksman,  Counsel  for  Committee  for  America's  Copyright 
Community,  to  Hon.  William  J.  Hughes,  Chairman,  June  11, 
1991 


Committee  For  America's  Copyright  Community 


Sl'ITF.  600 
2000  K  STREET.  N  « 
WASHINGTON.  DC  20000  18W 


June  11,  1991 


The  Honorable  William  J.  Hughes 
Cha  i  rman 

House  Judiciary  Subcommittee  on 

Intellectual  Property  and  the 

Administration  of  Justice 
207  Cannon  House  Office  Building 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

The  Committee  for  America's  Copyright  Committee  (CACC) 
respectfully  submits  the  following  comments  on  Title  III  of 
H.R.   2372,   "The  National  Film  Preservation  Act  of  1991,"  and  it 
asks  that  this  statement  be  made  part  of  the  official  hearing 
record  on  this  issue. 

CACC  is  composed  of  representatives  of  a  variety  of 
America's  copyright  owners  and  users.     Its  members  include  the 
creators  and  producers  of  computer  software  and  databases, 
books,  newspapers,  magazines,  sound  recordings,  motion  pictures 
and  other  video  and  film  products,  and  educational  testing  and 
training  materials,  as  well  as  commercial  broadcasters.     A  list 
of  CACC's  members  is  attached  for  your  review. 

In  early  1989,  the  members  of  CACC  joined  together 
because  of  their  concern  over  legislative  efforts  that  threaten 
the  constitutional  goal  of  promoting  the  production  and 
dissemination  of  creative  works.     In  particular,  our  members 
are  troubled  about  proposals  that  would  impose  so-called  "moral 
rights"  on  copyright-intensive  industries  in  this  country. 
CACC  believes  that,   if  enacted,  such  proposals  would  adversely 
affect  many  of  the  traditional  practices  and  relationships  that 
are  fundamental  to  the  daily  operation  of  these  industries. 

Since  its  inception,  CACC  has  been  closely  monitoring 
developments  under  the  National  Film  Preservation  Act  of  1988, 
2  U.S.C.  Sec.   178  ("the  Act"),  including  the  Librarian's 
efforts  to  implement  the  mandatory  labeling  provisions  and  the 
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scneme^  eff°rtS  t0  revise  and  extend  the  existing  statutory 


scheme 

Our 


l  n 


Our  interest  in  the  film  board  issue  is  grounded, 
..nHor  ln  the  fact  that  the  Act  has  strong  "moral  rights- 

underpinnings.  Mr  Chairman,  you  alluded  to  this  very  point  at 
the  time  you  introduced  H.R.  2372: 

The  1988  legislation  was  the  end  product  of 
an  unsuccessful  effort  to  secure  proprietary 
rights  ["moral  rights"]  in  films  for 
American  film  directors  and  screen  writers 
similar  to  those  enjoyed  by  their 
counterparts  in  some  European  countries. 


^nnorf;  *oth*s  a  discussion  draft,  and  as  first  approved  by  a 
congressional  subcommittee,   the  Act  would  have  directly  amended 
the  Copyright  Act,   leaving  no  doubt  that  the  fight  over  ^3  ° 
enactment  was  about  copyright  law.     gfifi  Schwartz,  TJte  National 

ftw^Si?*-*?**^  36  J'  CoPyri9ht  Soc-y  of  thTuTi ^iis, 
Mrolll      n  -?S  addltlon-   the  main  proponents  of  the  Act,  the 
6        Sr  !!!d  of,  Americ*  rDGA"),  made  clear  at  the  outset, 
and  have  Cv.^  *  nued  to  proclaim,  that  the  1988  law  is  but  a 

j"  J tep  in  DGA'S  ^est  for  a  full-blown  federal  "moral 
r  lyric s     law  . 

Moreover,  at  the  heart  of  the  Act's  labeling 
provisions*'  is  the  concept  of  "material  alteration"  —  a 
^ights"  tha^  is  antral  to  the  operation  of  a  statutory  "moral 


1/ 


S??in^W?  '-lf-a  fllm  15  selected  for  inclusion  in  the 
ull    ? 31  J1}™  Registry,  any  version  of  the  film  that  has 
been  "colorized"  or  "materially  altered"  must  carry  a 
V?\a     I  \Y  Prescribed  label  indicating  that  it  has  been 
so  adapted.     Sfifi  2  U.S.C.  $  178c.     The  Act  also  specifies 
the  wording  of  the  statutorily  prescribed  labels  for  both 

colorized    and  "materially  altered"  films.     See  id 
Furthermore,  the  Act  directs  the  Librarian  of  Congress  to 
establish  general  guidelines  for  use  in  determining 
whether  a  particular  version  of  a  film  has  been 

materially  altered."    Sfifi  2  U.S.C.  S  178b 
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Aside  from  the  "moral  rights"  issue,  CACC  is 
interested  in  the  film  board  issue  because  of  concerns  about 
the  First  Amendment  implications,  and  the  wisdom,  of  a 
regulatory  plan  that  requires  representatives  of  a 
federally-created  entity  to  make  content-based  choices  about 
protected  First  Amendment  works,   including  such  determinations 
as  which  motion  pictures  warrant  inclusion  on  a  National  Film 
Registry. 

Against  this  background,  at  this  time  we  would  like  to 
share  with  you  some  brief  comments  on  Title  III  of  H. R .  2372. 

Mr.  Chairman,  at  the  outset  we  would  be  remiss  if  we 
did  not  express  our  appreciation  to  you,  Representative 
Moorhead,  and,  of  course,  the  Librarian  of  Congress,  Dr. 
Billington,  for  crafting  a  legislative  proposal  that  contains  a 
number  of  important  provisions. 

EixaJ:,  Title  III  focuses  on  the  significant  issue  of 
film  preservation.    As  creators  and  users  of  copyrighted  works, 
we  fully  recognize  the  public  interest  in  the  preservation  and 
restoration  of  creative  materials  such  os  motion  pictures.  For 
this  reason,   in  the  past,  CACC  has  applauded  the  efforts  of  the 
Librarian  and  Congress  aimed  at  better  preserving  and  restoring 
motion  pictures,   and  we  reaffirm  our  appreciation  for  the 
commitment  evinced  by  the  bill's  creators  to  these  laudable 
goals. 

£££Ojid,  because  of  our  aforementioned  concerns 
regarding  the  mandatory  labeling  provisions  in  the  Act,  the 
decision  to  exclude  labeling  language  from  Title  III  is  a  very 
welcome  one. 

Xhird,  we  are  appreciative  of  the  steps  you  have  taken 
in  drafting  H.R.  2372,  Mr.  Chairman,  to  ensure  that  your 
Subcommittee,  with  its  extensive  copyright  expertise,  is  given 
a  full  opportunity  to  review  this  legislation.    Your  actions  in 
this  regard  have  precluded  a  repetition  of  the  situation  that 
occurred  in  the  100th  Congress,  when  the  original  film  board 
proposal  was  added  as  an  amendment  to  an  appropriations  measure 
despite  its  obvious  copyright  implications. 

Nonetheless,  the  members  of  CACC  have  significant 
concerns  regarding  the  overall  approach  found  in  Title  III.  In 
sum,  we  believe  that  Title  III  contains  certain  troubling 
provisions  that  (1)  are  no_l  essential  to  achieving  the  stated 
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goals  of  preserving  and  restoring  motion  pictures,   and  (2)  put 
agents  of  the  federal  government  in  the  inappropriate  position 
of  making  aesthetic  and  qualitative  judgments  regarding  the 
contents  of  motion  pictures. 

Mr.  Chairman,  as  you  indicated  in  your  introductory 
remarks  on  H.R .  2372,   "it  '.Title  III]   is  limited  to  matters  of 
film  preservation."  Title  III  contains  several  provisions 
crucial  to  achieving  that  worthy  goal.     In  particular,  after 
completion  of  a  study,  required  by  Section  314  of  the  bill,  on 
the  current  state  of  film  preservation  in  the  United  States, 
the  Librarian  is  instructed  to  "establish  a  comprehensive 
national  film  preservation  program  for  motion  pictures,  in 
conjunction  with  other  major  film  archives."     Section  304(a). 
Obviously,  the  purpose  of  this  program  is  to  improve 
preservation  and  restoration  efforts  with  respect  to  the 
greatest  possible  number  of  motion  pictures. 

In  light  of  this  goal,  we  submit  that  the  provisions 
for  the  creation  of  a  National  Film  Registry  and  the  selection 
of  25  "classic"  films  per  year  for  the  Registry  (the  maximum 
number  of  films  that  can  be  placed  on  the  Registry  annually), 
are  not  essential  to  further  the  paramount  goal  of 
preservation.     Not  only  are  these  provisions  not  essential  but, 
more  importantly,  they  perpetuate  one  of  the  key  vices  under 
current  law:  placing  the  Librarian  and  the  members  of  the 
federally-created  film  board  in  the  position  of  making 
qualitative  decisions  about  the  relative  merits  of  various 
motion  pictures,   thereby  injecting  the  federal  government  into 
the  aesthetic  aspects  of  the  motion  picture  industry. 
Enhancing  and  coordinating  film  preservation  and  restoration 
efforts  is  an  appropriate  goal.     Mandating  that  federal  agents 
make  such  aesthetic  judgments  is  not. 

Given  the  foregoing,  we  urge  that  the  Subcommittee 
consider  a  different  approach,  one  that  eschews  creating  (or, 
in  this  case  continuing)  another  federal  entity  —  the  National 
Film  Preservation  Board  —  and  that  relies,   instead,  on  the 
Lib.      ian's  existing  powers  to  further  the  interests  of  film 
preservation.     The  Subcommittee  should  consider  an  approach  by 
which  the  Librarian  appoints  an  informal  advisory  panel  to 
(1)  work  with  him  in  devising  an  overall  plan  to  better 
coordinate  preservation  and  restoration  efforts  in  the  public 
and  private  sector,  and  (2)  encourage  appropriate  parties  to 
voluntarily  increase  their  efforts  in  this  regard.     In  our 
view,   an  approach  along  these  lines  is  preferable  to  one  that 
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requires  subjective  decisionmaking  by  those  vested  with  power 
by  the  federal  government.    While  a  modest  appropriations  may 
be  necessary  to  enable  the  Librarian  to  carry  out  these 
functions,  such  a  streamlined  approach  would  not  necessitate 
establishing  the  type  of  formal  governmental  machinery 
contemplated  under  Title  III  of  H.R.  2372. 

In  conclusion,  CACC  will  monitor  the  progress  of  this 
legislation  carefully  as  it  works  its  way  through  Congress. 
Given  our  aforementioned  concerns,  we  strongly  urge  this 
Subcommittee  to  resist  efforts  (1)  to  amend  the  film  board 
legislat'on  to  incorporate  mandatory  film  labeling  provisions, 
(2)  to  f  i5h  through  mandatory  labeling  legislation  separate  and 
apart  fiom  the  film  board  extension  issue,  and  (3)  for  that 
matter,  \.o  enact  any  proposals  that  would  import  "moral  rights" 
into  this  "ountry. 

We  hope  that  these  comments  prove  helpful  as  your 
Subcommittee  continues  its  consideration  of  Title  III.  We 
will,  of  course,  be  happy  to  elaborate  on  these  comments  if 
that  is  the  Subcommittee's  desire. 

Sincerely, 


Michael  R ,  Klipper 

r"\*^  C^§\^ — - 

John  B.  Glicksman 

Counsel  for  Committee  for 

America's  Copyright  Community 

cc:  Members  of  House  Judiciary  Subcommittee  on  Intellectual  Property 
and  the  Administration  of  Justice 
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Heaters  Of  The 

cowtirrgg  for  America's  copyright  co§tuniTY 
1991 

The  American  Film  Marketing  Association 
Association  of  American  Publishers 

Association  of  Independent  Television  Stations,  Inc. 
Association  of  National  Advertisers 
The  Dun  &  Brads'creet  Corporation 
Harcourt  Brace  Jovanovich,  Inc. 
Information  Industry  Association 

International  Communications  Industries  Association 
Magazine  Publishers  of  America 
McGraw-Hill,  Inc. 
Meredith  Corporation 

Motion  Picture  Association  of  America 

National  Association  of  Broadcasters 

Paramount  Communications,  Inc. 

The  Reader's  Digest  Association 

Recording  Industry  Association  of  America,  Inc. 

Time  Warner,  Inc. 

Times  Mirror  Co. 

Training  Media  Association 

Turner  Broadcasting  System,  Inc. 
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Appendix  15.-Letter  From  Robert  L.  Mayer,  President  and  Chief 
Operating  Officer,  Turner  Entertainment  Co.,  to  Hon. 
William  J.  Hughes,  Chairman,  June  11,  1991 


TU**NC«  EMTtKTAJNMeNT  CO. 

YOiOO  Vane*  BoiAcv  vd.  Crtwr  Crty.  CA  9023? 

ROGER  L.  MAYER 
Fu  C2i3)5t»-  7*44 

June  11,  1991 


The  Honorable  William  J.  Hughe* 
Cha i  man 

Intellectual  Property  £  the 

Administration  of  Justice  Subcommittee 
House  Judiciary  Committee 
207  Cannon  House  office  Building 
Washington,  D.  C.  20515 

Dear  Mr.  Chairman: 

Turner  Broadcasting  System,  Inc.  respectfully  submits  the 
following  comments  regarding  "The  National  Film  Preservation  Act 
of  1991,"  Title  III  of  H.R.  2372.     We  request  that  our  statement 
be  made  part  of  the  official  hearing  record. 

Turner  Broadcasting  is  fully  committed  to  film  preservation. 
He  appreciate  the  opportunity  to  provide  the  Committee  an 
overview  of  our  substantial  preservation  ef forte. 

In  1986,  Turner  Broadcasting  purchased  the  entire  Ketro- 
Coldvyn-Mayer  "MGM"  film  library  and  the  pre-1950  Warner  library. 
This  and  subsequent  acquisitions  have  brought  The  Tumor 
Entertainment  Company's  current  film  library  to  over  3,300 
f  ature  films  and  over  2,000  short  subjects  and  cartoons.  Many 
of  these  were  produced  prior  to  1951  when  safety  film  became  the 
standard  of  the  industry.    HCM  and  Turner  have  spent  a  combined 
t'.irty  million  dollars  on  preservation  work.     Every  version  of 
every  film,  every  cartoon,  every  ehort  subject,  every  trailer  and 
every  other  piece  of  film  material  in  our  entire  library  has  been 
converted,  preserved  and  restored  with  the  exception  of 
approximately  35  films  from  the  RXO  library  wnich  has  been  in  our 
possession  onl;»  a  few  years.     These  remaining  films  are  scheduled 
to  be  completed  by  the  end  of  1991. 

MGM  began  conversion  of  unstable  nitrate  negatives  to  safety 
film  in  the  early  1360s.    A  number  of  rare  silent  movies  were 
among  the  first  pictures  upgraded,  including  LA  BOHEME  (1914)  and 
THE  GREEN  GODDESS  (1923).    The  MGM  safety  convereion  included  not 
only  the  relatively  simple  copying  of  black  and  white  film  to 
safety  stock  but  also  the  more  difficult  and  expensive 
modernizing  of  the  printing  facilitiee  of  115  feature  films 
photographed  in  the  3-etrip  Technicolor  procese  (•ingle  strip 
color  negatives  have  been  used  since  1953).    Additionally,  all 
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short  subjects,  cartoons  (again,   from  Technicolor),  trailers, 
foreign  language  titles  and  all  other  nitrate  film  materials  were 
preserved  on  safety  stock. 

By  the  early  1980s,  MGM  had  merged  with  United  Artists  HUA" 
which  had  previously  purchased  the  entire  pre-1950  output  of 
Warner  Brothers.     About  half  of  the  UA  feature  films  had  been 
converted  to  safety  stock,  and  preservation  efforts  continued 
after  the  merger.      Turner  then  purchased  the  merged  MGM  company 
and  completed  the  unfinished  conversion.     Two  years  later,  Turner 
exclusively  licensed  U.S.  rights  to  the  entire  output  of  RKO 
Radio  Pictures  (1930-1957).     Of  the  close  to  800  features  in  this 
group,  270  had  not  yet  been  protected  by  conversion  to  safety 
stock.     Turner  continued  the  RKO  conversion  which  should  be 
completed  this  year. 

A  large  film  library,  like  the  Turner  library,  requires  a 
significant  financial  commitment  to  preservation.  Rising 
laboratory  work  costs  and  film  stock  prices  have  increased  the 
conversion  cost  of  a  black  and  white  feature  film  to 
approximately  ten  thousand  to  twenty  thousand  dollars,  varying 
with  the  length  and  condition  of  the  nitrate  material. 
Conversion  from  3-st-ip  Technicolor  to  modern  single  strip  color 
costs  a  minimum  of  sixty  thousand  dollars. 

Even  after  the  conversion  of  a  film  library  is  completed, 
the  maintenance  of  preserved  works  is  an  ongoing  process. 
Preserved  films  are  stored  in  controlled  environments,  such  as  a 
salt  mine,  and  are  checked  for  signs  of  deterioration  at 
regularly  scheduled  intervals.     Also,  improvements  in 
preservation  technology  occur.     For  example,  several  of  the 
Technicolor  pictures  in  the  Turner  library  which  were  first 
converted  to  single  strip  negatives  in  th-  late  1970s  are  being 
redone  to  achieve  higher  quality.     Foremost  in  this  reconversion 
is  GONE  WITH  THE  WIND,  finished  in  time  for  its  50th  anniversary 
in  1989  at  a  cose  of  about  two  hundred  and  fifty  thousand 
dollars.     Turner  Entertainment  anticipates  ongoing  expenditures 
of  at  least  one  million  dollars  per  year  in  film  preservation  and 
maintenance. 

Turner  Broadcasting  is  proud  of  its  leadership  role  in  film 
preservation.     But,  we  are  not  aK^e  in  our  preservation  efforts. 
The  entire  entertainment  industry  h, s  recognized  the  value  of 
film  preservation  and  has  instituted  preservation  programs. 

Although  we  support  your  interest  in  film  preservation,  we 
urge  the  Subcommittee  to  consider  whether  extension  of  the 
National  Film  Board  is  necessary  or  is  the  best  way  to  encourage 
preservation.      We  join  the  Committee  for  America's  Copyright 
Community,  of  which  we  are  members,  in  suggesting  that  the 
Librarian  use  his  existing  powers  to  appoint  an  advisory 
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committee  to  devise  a  film  preservation  strategy  in  cooperation 
with  film  copyright  owners  and  other  interested  parties. 
Government  efforts  might  be  better  focused  on  films  of  historical 
or  cultural  interest  which  are  in  the  public  domain  or  a.e,  for 
other  reasons,  not  being  preserved  rather  than  on  the  twenty-five 
Film  Board  "best  film"  designations  which  are,  undoubtedly 
already  being  preserved.    We  would  strongly  support  adequate 
appropriations  for  this  more  flexible  approach  which  would 
promote  preservation  without  the  governmentally- intrusive 
features  of  the  current  Film  Board  and  of  H.R.  2372. 

Finally,  Mr.  Chairman,  while  we  are  not  convinced  that 
extension  of  the  Film  Board  in  its  present  form  is  the  best  way 
to  advance  the  Library's  role  in  film  preservation,  we  salute  the 
focus  of  H.R.  2372  on  preservation  rather  than  regulation  of  film 
distribution  through  mandatory  labeling.     Turner  Broadcasting 
intends  to  continue  its  current  policy  of  labeling  all  colorized 
films;  however,  we  strongly  oppose  mandatory  labeling 
requirements  or  other  so-called  "moral  rights"  legislation  and 
urge  the  Committee  not  to  move  down  that  road  on  this  or  other 
legislation. 


Roger  L.  Mayer 


RLM:ph 


578 


Appendix  16.-LEmR  From  Alfred  W.  Di  Tolla,  International 
President,  International  Alliance  of  Theatrical  Stage 
Employes  and  Moving  Picture  Machine  Operators  of  the 
United  States  and  Canada,  to  Hon.  William  J.  Hughes, 
Chairman,  June  25,  1991 


INTERNATIONAL  ALLIANCE  OF  THEATRICAL  STAGE  EMPLOYES  AND  MOVING 
PICTURE  MACHINE  OPERATORS  OF  THE  UNITED  STATES  AND  CANADA, 
SUITE   601,    1515   BROADWAY,   NEW  YORK,    NEW  YORK  10036-5741 


««  (7111*71  7*r> 


ALFRED  W.  Dl  TOLLA 
lnt«rn«U0fl»l  PfMJ44<U 

JAMES  J.  i*!LEY 

G«r>*r»l  S*Cc«1anr-Tr*Mur«r 


OFFICE  OF  THE  PRESIDENT 


June  25,  1991 


ion^rable  William  j,  Hughes 
Chairman 

Subcommittee  on  Intellectual  property 

and  Judicial  Administration 
Committee  on  tha  Judiciary 
207  cannon  Houaa  office  Building 
Washington,  D.C.  20315 


Re:    HR  2372 


Dear  Chairman  Hughes: 

I  aa  Preside it  of  tha  Intarnational  Alliance  of  Theatric*'  staqe 
Employes,     a    60,000    member    affiliate    of    the    AFL-CIO  which 
represents    craftspeople    in   the   motion   picture   and  television 
industries.       These    crafts    include,    but    are   not    limited  t-> 
cinematograpNere,    film  editors,   art  directors,   hair  and  make 
artists.     I  write  this  letter  to  express  my  support  of  HR  2372 
your  bill  to  reauthorize  the  National  Film  Preservation  Act.  In 
Kf  •4Uilat^  X  aPpl*ud  th«  bill's,  addition  of  cinematographers  to 
the  Film  Preservatioi    ^oard  which  will  advise  the  Librarian  of 
Congress  as  to  which  :^ima  should  be  placed  on  the  national  Film 
Registry. 

G^!n   ^  role  cinematography   plays    in  creating  the 

photographic  images  that  appear  on  screen,  I  can  think  of  no  craft 
vtuch  is  more  deserving  of  this  honor,  ir.  this  light,  I  would  liJce 
t.o  strongly  support  the  international  Photographers  Guild  as  the 
nominating  organization  for  the  cinematographer 'a  representative 
on  the  Board.  Put  simply,  the  Guild  is  the  largest,  most 
distinguished  photographers'  organization  in  the  world. 
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J.  Hughus 


Its.  3,000  plum  aembers  have  won  more  Academy  Awards  and  Em»y.  than 
Makers  of  any  other  comparable  organization.    Indeed,  tha  Guild's 
r-mbers     include     almost    all     of    tha     American    soci  of 
Jh^S?*'  16w  Ho^v«r,  unlike  tha  self~Sci*c-_ing 

Sif^.?ttii?  •  ■e?l*r»hiP  im  Rot  limited  to  cinematographers  of 
S2$        w.   S0"  Pictures.    On  tha  contrary,  the  Guild's  broadly 

dZSLZEfSZ  iP<#XC#lB,  in  a11  areas  of  Photography,  including 
documentaries,  videotaping  and  news  photojournalism.  This  il 
impo  because  these  are  sose  of  the  very  formats  suggested  by 

tne  .  ian  for  nomination  to  the  National  Registry. 

r,  the  Guild  is  a  trade  union  in  the  finest  sense  of  the 
For   more    than   60   years   it   has    negotiated  collective 
ting      agreements      for     all      crafts      associated  with 
^*^°9i;a^y'    includin9    camera   operators,    assistants,  still 
?n?^fa?h*r?  ^na   nGWS   Photojournaliats.       In   this   sense,  the 
;2    ^tl0nal  Photographers  Guild  has  played  a  role  analogous  to 
*hm  DGA,  WGA  and  SAG,  all  of  whom  are  pr««ntly  on  the  National 
.    .  Preservation  Board.     In  short,  there  should  be  no  doubt  in 
??i°2*.La    i  as  *°  which  cinematographic  organization  represents 
k^IL!!  ^"  in  a11  fac#t*  of  itc  craft,  as  well  as  in  collective 
bargaining. 

I  strongly  urge  you  to  sake  the  International  Photographers  Guild 
the  organization  authorized  to  nominate  cinematographers  to  the 
Film  Preservation  Board. 


Sincerely, 


INTERNATIONAL  PRESIDE  Z 


A WD: sg 

cc:    Rayden  Gregory 


:RLC 
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Appendix  17— Letter  From  John  M.  Kernochan,  Nash  Professor 
Emeritus  of  Law,  Columbia  University  School  of  Law,  New 
York,  NY,  to  Eric  Schwartz,  Policy  Planning  Adviser, 
Library  of  Congress,  July  2,  1991 

Columbia  University  in  the  City  of  New  York  j  New  York.  N.Y.  W027 

SCHOOL  LAW 

«a«  w««*  n«*>  tu*«t 


July  2,  1991 


Eric  Schwartz,  Esq. 
Policy  Planning  Advisor 
Dtpartaant  17,  Library  of  CoagrtM 
Vuhington,  D.C.  20540 

Dear  Brie: 


X,  f  ALkl  R%%ol^<™  which  v*.  g.nt  to  the  Copyright 

Record  of  Procdlnja  for  both  the  Sonato  and  tha  Hou*.  if 
Berni.  Korman  cannoe  .apply  tho  CISAC  resolution,  I  sa  sure  it  can 
£fiAf^  b74C*illn»  CISAC        "^ng  for  a  fai.d  copy  Tn. 
U  472^"  "#  47205937  °r  47202252  *nd 

With  thanks  and  vara  regards, 


John  M.  Kernochan 
Nash  Profeesor  Eaaritua 
of  Lav 

JMK:ah 


C 
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Appendix  18.-Letter  From  Prof.  Andre  Francon,  Secretary 
General,  Association  Lttteraire  et  Arttstique 
Internationale,  Paris,  to  Ralph  Oman,  Register  of 
Copyrights,  Library  of  Congress,  July  3,  1990 


Oiir  Hr  OMAN t 

I  neve  the  honor  to  trenaoit  to  you,  on  behalf  of  ALAI, 
tha  reaolution  adopted  unanimoualy  by  ALAI's  Executive  Commit- 
tee end  epproved  by  A LAI ' e  Generel  Aetembly  et  its  meeting  in 
Helainki,  Finlend  on  the  30th  of  Heyt  1990. 

ALAI,  is  you  know,   is  e  multinational  organization  for 
th§  promotion  end  defenee  of  euthore 1  rights .  8asides  its 
headquarters  and  membership  in  France,  ALAI  includes  national 
groups  in  the  following  naticna  ;  17  netional  groups,  i.e 
Germen,  Americen,  English,  Auetrien,  Belgien,  Cenadian,  Oerieh, 
Spanish,  Finnish,  French,  Greek,  Dutch,  Itelien,  Norwegian, 
Swtdieh,  Swiss  end  Iereeli. 

Insofer  ss  such  recording  may  serve  to  sdvance  the  prppossl 
in  qutstion,  ALAI  wishss  to  be  recorded  in  support  of  the  CLIPS 
proposel  for  automatic  ranewel  of  copyright  es  alrssdy  spproved 

by  you. 

With  thanks  for  your  ettention  snd  eeeietence  snd  with 
cordisl  rsgsrds. 

Sincsrsly  yours . 


ASSOCIATION  UTT«RAlW  CT  AftTlSTlOug 
INTERNATIONA  LC 


li.  tuA  o*J  ujs  .o*-*  feibt  yyaoA 


PARIS,  3th  July  1990 


Hon.  Ralph  OMAN 

Register  of  Copyrights  for  the  United  States 
Librery  of  Congress 
Depertment  17 

WASHINGTON,  OC  20S40  (U.S.A.) 


For  ALAI 

Prof. Andr*  FRANCON 
Secretary  Generel 
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Appendix  19-Resolution  of  the  Association  Litteraire  . 
Artistique  International,  Paris 

ASSOCIATION  UTTfoUlfUE  ET  ARTIST IOUC 
INTERNATIONALE 
tLMOtl  MM  WW 

I 


RESOLUTION 

Considering  that  ALAX  hit  long  fevored  the  Berne  Convention's 
tera  of  life  plus  fifty  or  nore  yeers  for  the  protection  of 
eutnor'e  works, 

end 

considering  thet  ALAX  oppoees  -ei  does  the  Berne  Convention • 

the  invelidetion  of  copyrights  for  non-co«pliance  with  formalities, 

end 

considering  thet  under  current  U.S.  Lew,  as  epplied  to  work:; 
in  their  firet  twenty-eight  yeer  tern  of  protection  in  1978 
copyrighte  in  such  works  will  be  invelidsted  if  renewel  forna- 
litiee  are  not  complied  with, 

end 

considering  thet  aeny  iaportent  copyrights  have  been  lost 
through  ignorence,  inedvertences  or  error, 

Now  therefore  be  it  resolved  thet  : 

X.  -  ALAI  supports  the  proposel  meking  eutomatic  the 

ranewel  of  ell  copyrights  for  which  renewel  it  St  . 11 
required  under  U.S.  Lew,  which  propoeel  hee  been  i>ut 
forwerd  by  the  U.S.  Connittee  for  Literary  Proper  ;y 
Studies  (CLPS) ,  end  endorsed  by  tha  U.S.  Ragister  of 
Copyrights  end  by  ALAX -USA  end  ALAX-Canade. 
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2.  -  This  resolution  is  to  oe  fcrraslly  eommunic«t«c  as 

soon  as  practicable  by  AlAI  to  the  U.S.  Register  of 
Copyrights  . 


Adopttd  jnsniaously  at  helsinki,  Finland  on  May  3C  1990  by 
the  Gmaral  Assembly  of  A. L.A.I. 


5,90 


ierJc 
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Appendix  20.-Resolution  of  the  International  Confederation  of 
Societies  of  Authors  and  Composers 


INTERNATIONAL  CONFEDERATION  OF  SOCIETIES  OF  AUTHORS   AND  COMPOSERS 


BE/91/277 


EXECUTIVE  BU1EAU 
(Bruasela,  28-30  January  1991) 


lanort 

Preaant; 

Mr  J.  Corbat,  Praaidant 

Mr  G.  Boytha,  Tlc«-Praaidant 

Measra    E.    Beutiate,    alao    graatdapt    of    tha  Europaan 

Co—it  tat,     L.     Capograaal,     M,J-  *  Kreegard,     ft,  KraTTe7j7 

rjatejcek,  S.  Metauoka,  Ha  C.  Meaainger,  Haaara  C,  Petri,  N, 
Tchetverikcv  and  J.U  Tourniar,  tfeqbara  1 

Tha  Sacretary  General 

Apoloaiaet 

Mr  A,  Staapcne,  Praaidant  of  tha  Latfo  Aa»rlcac  Coeaittaa 
Cuait: 

o  J?'   Abraham*,  representing  tha  Chairaan  of  tha  Asian- 

Pacific  Coaoittaa  for  tha  diacueeion  on  Itaa  9)  of  tha  «gSRd«. 

l>  OpanloK  of  tha  aa+tlna  and  a^scalUfigguj  annonncaaantg 

c  P.realdant  of  tha  E»acutlve  Buraau  velcoeed  tha  aaabara 
of  tha  Buraau  on  behalf  ot  SA1XH.  " 

^^lth  CJMcf  t0Ltn*  «8M<i«»  tha  following  questions  would 
ba  discuasad  undar  tha  itaaa  indicated  belovi 

A.ari^Vor^  t0  "  *  °f  th* 

-  lOtar):  "Tedia  ptojact"f 
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a. 


-  lOqueter):  "Meaorendua  fro*  e  Directorate-General  of 
Studloa  (luxeabourg,  19  February  1990)  on  muthora9  righta  via- 
a-vis  non-prof lt-aakiag  or  s taller  essociations". 


2)  Approval  of  thy  jtapy 


rti  of  tht  rioraaca  (24-23  April  1990) 


tobar  19yQ 

Docuaenta  Bt/90/1567  end  BE/90/2298  vara  unaniaoualy 
approved* 

01CAKI2ATI0W  AMD  fUtCTlUoUW  OF  CISAC 

Tha  Executive  Buraau  coagra tula tad  tha  Sacra tary  Cenerel 
on  hia  ialtlatlva  to  draw  up  an  annotatad  aganda9  a  docuaant 
which  cartainly  aada  tha  Bureau' a  work  eaaler. 


3)  sapnidyfc  agqwayi 

"  -ST"  ** 


nit  n«—  fotlt 


Tf"  Vorklai 


Croup  to 
proooaa? 


Tha  Buraau  vaa  unaniaoualy  in  favour  of  anlarglng  tha 
aforeaentloned  Working  Croup  to  includa  BILO-KUtfST,  KODA  and 
SUZSA* 

On  tha  othar  hand,  tha  Buraau  would  not  taka  a  decision  on 
SUISSIMAGE  a  application  until  ita  next  nesting;  in  tha 
eeantiee,  tha  President  of  tha  Buraau  would  aaka  further 
laqulriaa  about  tha  llnka  which  alght  axlat  batwaan  thia 
Society  and  ACICOA. 

lastly,  tha  Buraau  did  not  think  tha  Working  Croup's 
prasant  ahould  ba  changad. 

3bi«)  (fc*fcf*gttg*^pto  **  *  — bar  og  thm  "**tln  a— gic*w 

■•"•d  to  thia  raquaat  and  indicated  that  SPA 
would  take  part,  aa  of  right,   in  the  "latin  Aaerice"  Working 

23th  and  26th  March  1991. 


*>  Criteria  to  be  adootad  for  awardlna  the  CISAc  Cold  Medal 

Aether  then  defining  general  critarie,  tha  Bureeu 
considered  it  eppropriete,  above  ell,  to  define  elniaue  ones 
whxch,  in  eny  cese,  ought  to  be  flexible. 
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3, 


The  presentation  of  this  Medal  should  be  a  promotional  act 
for  CISAC  and  take  placat  aa  far  a«  poaaibla,  at  General 
Aaaaabllea  ao  that  tha  occaalon  would  ba  a  foraai  ona  and  would 
thua  constitute  a  aadla  event* 

To  ensure  that  thla  diatinction  reaained  axcaptlonal  in 
character,  tha  Bureau  did  not  think  it  ahould  ba  awardad 
avatewatieally  at  each  Congress.  Furtheraore,  tha  Medal  could 
la  awardad  to  authora  and  adalnistretore  alike. 

5)  Participation  In  —  tlmi  of  thm  adalnlatra, tire  Coimcll 

a^Ji*  th*  0Mt  Adainiatrativa  Council  .eating,  tha  Secretary 
Cenerel  would  prepare  a  draft  aaendaent  to  Article  10  of 
Statucaa    specifying    that    duly    noainated    aubatitutea  could 
attend  aee tinge  only  in  the  abaenca  of  the  incuabenta. 


*>  laaolution     of     the     Laaal     and            1»1  irlon  Coaaltt** 
copyrianca  m  tna  united  gtajfff   *  


Thla  resolution  wee  uaanlaoualy  adopted  and  would  be 
foraelly  coeaunlcated  by  the  Secretary  Generel  to  the  iUfti.tar 
of  Copyrighta  of  the  united  Statea.        w,"r*1       tn«  ***i«ter 

7)  Qraanlaatioa  of  a  tea},**-  n  "a.arka  tln#» 

The  Bureau  thought  that  it  might  be  detriaentel  to  the 
'WniV   t0  th/  t#r5  ^■"kiting-  and  Sat  the  titiJ 

In  addition,  the  Bureau  agreed  to  CISAC  bearing  half  tha 
SsSl"!§0. 'lBUlt*0'0U'  lnt«P"t"i°n  co.t.,  T.V.  L ,  of 


^  i,«  «■} 
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Annex 


Automatic  tmwal  of  copyrights  in  United- States  of  America 

Considering  that  CISAC  has  long  favored  the  Berne  Convention's 
term  of  life  plus  fifty  or  mare  years  for  the  protection  of 
Author's  works, 

and 

considering  that  CISAC  opposes  -  as  does  the  Berne  Convention 
Z  invalidation     of     copyrights     for     non-compliance  with 

formalities , 

end 

considering  that  under  current  U.S.   Law,         applied   to  works  in 
their     first     twenty-eight     year     term    of    protection     in  197A 
copyrights  in  auch  works  will  be  invalidated  if  renewal  formalities 
are  not  complied  with, 

and 

considering  that  many  important  copyrights  have  been  lost  through 
ignorance,  inadvertencee  or  error,  »<.»uga 

Now  therefore  be  it  resolved  that* 

l-  25e^#  un*niaou*  *dvice  of  the  Legal  and  Legislation  Committee 
CISAC  supports  the  proposal  making  automatic  the  renewal  of 
all  copyrights  for  which  renewal  is  still  required  under  U.S. 
tf?:^Wi  B  ^P01*1  WM  Put  torward  by  the  U.S.  Committee  for 
Property  studies  (CLPS),  and  endorsed  by  the  u.S. 
Register  of  Copyrights  and  by  ALAI  -  USA  and  ALAI  -  Canada. 

2 '  IZil^lVli^VLr         1°    b*    formally    communicated    as    soon  *, 
possible  by  CISAC  to  the  U.S.  Register  of  Copyrights. 

N*B'  ?o^^n.?PSr°V*d  5/16/90  b*  th*  CISAC  Legal  and  Legislation 
Committee  at  Beetstezweag,  Holland. 

It    still   has    to   be   submitted    to    the   Executive   n  .r.--,    „~  +~ 
Administrative  Council  for  approval        £x*CJClve  Bare*u  or  to  the 


Approved  by  the  Executive  Bureau  on  January  26,  1991. 
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Appendix  21.— Letter  and  Statement  of  Barbara  Ringer,  Esq 
Former  Register  of  Copyrights,  June  27,  1991 


Barbara  Ringer 

ATTORNEY-  AT-LAW 
o«o  -N-  STRUT  flOUTHWtrr 
SUTT1N40J 

Washington.  d.g  ioom 

c»Ot>  4M-C331 
C703)M7-M07 


June  27,  1991 


Representative  William  J.  Hughes 

Chairman,  House  Subcommittee  on  Intellectual 

Property  and  Judicial  Administration 
Room  206,  Cannon  House  Office  Building 
Washington,  D.  C. 


Dear  Representative  Hughes: 

On  June  20,  1991,  Mr.  Irwin  Karp  presented  to  your 
Subcommittee  a  statement  favoring  enactment  of  Title  II  of  H  R 
J;72;  the  Copyright  Renewal  Act  of  1991.  Mr.  Karp  is  Counsel  to 
xe  #  fi°ir  Literary  Property  Studies,  and  as  a  member  of  the 
Committee  I  fully  endorse  all  of  his  statements  and  conclusions. 
In  addition,  I  should  like  to  present  some  personal  observations 
concerning  this  thoroughly  justified  and  badly  needed  piece  of 
legislation,  with  the  request  that  they  be  included  in  the  printed 
record  of  the  hearing.  * 

Yours  sincerelv, 
Barbara  Ringer  (/ 
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STATEMENT  OF  BARBARA  RINGER, 
FORMER  REGISTER  OF  COPYRIGHTS ,  ON 
TITLE  II  OF  H.R.   2372,   THE  BILL  FOR 
AUTOMATIC  RENEWAL  OF  COPYRIGHT 
June  27,  1991 


I  am  a  member  of  the  Committee  for  Literary  Property  Studies 
("CLPS'1),  and  ray  views  on  the  bill  f'jr  cutomatic  copyright  renewal 
are  fully  reflected  in  the  statement  submitted  to  your  Subcommittee 
by  Mr.  Irwin  Karp,  the  Committee's  counsel.  In  addition,  however, 
I  have  a  personal  perspective  on  ti»c  problems  addressed  by  this 
bill  wh i ch  I  hope  will  p rove  of  va  1  ue  to  you r  merabe r s  du r i ng 
further  consideration  of  its  provisions. 

For  five  years  (1951  -  1956)  I  was  the  Head  of  the  Renewal  and 
Assignment  Section  of  the  Copyright  Of f ice '  s*  Examining  Division, 
and  for  some  years  thereafter,  as  Assistant  Chief  and  Chief  of  that 
Division,  I  cont inued  to  have  1 ine  authority  over  the  Of f ice ' s 
renewal  operation.  In  the  late  1950' s  I  prepared  an  exhaustive 
study  of  the  copyright  law's  renewal  provisions,  which  was 
published  in  the  early  1960's  as  a  monograph  in  the  Office's  series 
of  general  revision  studies.  Beginning  in  1955  and  until  my 
retirement  in  1980  I  was  in  close  contact  with  the  development, 
enactment,  and  implementation  of  what  became  the  Act  of  October  19, 
1976  for  Ceneeral  Revision  of  the  Copyright  Law,  and  was  directly 
involved  in  the  draft ing  of  the  provisions  on  duration ,  renewal , 
and  reversion.  It  should  not  be  surprising  that,  after  forty  years 
of  experience  with  this  subject,  I  should  have  some  strong  feelings 
about  it. 

As  I  write  this  statement  I  have  a  mental  image  of  ray  office 
in  the  old  Copyright  Office  on  the  first  floor  of  what  is  now  the 
Adams  Building  of  the  Library  of  Congress,  and  of  the  constant 
procession  of  tragedies  that  were  played  out  there.  Some  o?  these 
tragedies  were  revealed  in  correspondence:  renewal  applications 
received  too  late  or  inquiries  (some  from  Congressional  offices) 
about  what  to  do  now  that  the  first  term  had  expired.  Worse  were 
the  frantic  phone  calls;  if  there  was  still  any  time  left  in  the 
28th  year  it  was  the  Office's  policy  to  move  heaven  and  earth  to 
get  the  renewal  registered  in  time,  but  for  claims  received  too 
late  the  pain  we  felt  in  conveying  this  message  was  nothing 
compared  to  the  reaction  on  the  other  end  of  the  line. 

Worst  of  all  were  the  personal  visits  from  authors  and  their 
heirs  whose  property  had  been  lost  through  no  fault  of  their  own. 
I  have  read  the  statement  of  Mrs.  Jacqueline  Byrd  and  was  deeply 
moved  by  her  experience,  but  I  can  only  say  that  it  is  in  no  way 
untypical.  When  individual  claimants  break  down  in  tears  at  what 
you  have  to  tell  them,  it  is  not  something  that  you  can  easily 
forget.  Those  of  us  who  had  to  administer  this  unjust  law, 
including  Abraham  L.  Kaminstein  (then  Chief  of  the  Examining 
Division),  felt  strongly  enough  to  discuss  the  possibility  of 
notifying  claimants  of  the  renewal  deadlines  applicable  to  their 
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works,  but  we  had  to  conclude  that  the  immensity,  complexity,  and 
expense  of  such  an  undertaking  would  make  it  wholly  impracticable. 

The  reasons  for  a  "too  late"  rejection  varied:  often  there 
was  simply  no  knowledge  that  such  a  requirement  existed,  or  there 
was  the  all-too-common  procrastination  involved  in  undertaking  to 
deal  with  government  red  tape.  A  great  many  authors  or  their  heirs 
assumed  that  their  original  publishers  or  producers  would  take  care 
of  the  matter,  but  during  an  era  of  corporate  mergers,  mass 
transfers  of  copyright  ownership,  and  dazzling  changes  in  the  media 
and  their  control,  compliance  with  a  formality  connected  with  a  28- 
year  old  work  could  easily  get  lost  in  the  shuffle.  Even  where  the 
original  publisher  or  other  original  copyright  owner  had 
established  a  procedure  for  submitting  timely  renewal  applications 
on  behalf  of  their  authors,  there  were  frequent  slip-ups:  misfiled 
tickler  cards,  changes  in  personnel,  mistakes  and  negligence  of  all 
kinds.  As  for  potential  renewal  claimants  from  other  countries, 
their  total  ignorance  of  the  requirement  was  matched  by  their  total 
amazement  when  it  was  explained  to  them. 

None  of  this  made  sense  to  those  of  us  who  had  to  deal  with 
renewal  registration  on  a  daily  basis.  Early  in  the  revision 
program,  when  we  were  still  talking  about  a  copyright  term  based  on 
the  date  of  publication,  there  were  some  discussions  of  retaining 
renewal  and  providing  grace  periods,  advance  notices,  or  some  kind 
of  recourse  against  unjust  forfeitures,  but  none  of  the  suggestions 
seemed  practicable  or  adequate.  Based  on  a  great  Jeal  of  dismal 
experience  it  was  ultimately  the  Office's  conclusion  that  the 
renewal  system  was  truly  unjust  to  authors  and  their  families,  that 
any  benefits  it  might  have  were  not  to  the  public  but  to  potential 
pirates  looking  for  a  windfall,  that  a  term  of  either  28  or  56 
years  was  too  short,  and  that,  for  the  future,  the  whole  renewal 
apparatus  ought  to  be  abandoned. 

At  the  same  time,  it  was  considered  important  to  retain  the 
reversionary  aspect  of  renewal.  After  a  long  wrangle,  what  emerged 
in  the  General  Revisior  Act  of  1976  was  essentially  a  single  term 
based  on  the  life  of  the  author,  with  a  provision  allowing  the 
author  or  the  author's  family  to  reclaim  copyright  ownership  after 
a  period  of  time. 

This  left  the  question  of  what  to  do  with  subsisting 
copyrights  still  in  their  first  term  when  the  new  law  came  into 
effect.  The  legislative  history  of  the  1976  Act  will  bear  me  out 
in  saying  that  this  problem  received  very  short  shrift.  Everyone 
agreed  that  the  new  law  could  not  fairly,  or  even  constitutionally, 
cut  off  future  interests  and  expectancies  that  had  been  the  subject 
of  thousands  of  assignments,  which  in  turn  had  been  the  subject  of 
massive  trafficking.  The  wording  of  the  renewal  provision  had  been 
interpreted  in  dozens  of  cases  over  more  than  sixty  years,  and  no 
one  dissented  from  the  argument  that,  for  subsisting  copyrights  in 
their  first  term,  it  would  be  dangerous  to  tinker  with  the  old 
language,  bad  as  it  was. 


O  J  4 
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The  House  Report  strongly  criticized  the  unfairness  of  the 
all-or-nothing  renewal  requirement,  and  recommended  that  it  be 
repealed  for  the  future.  The  same  arguments  applied  to  copyrights 
still  in  their  first  term,  and  it  would  have  been  far  better  if  a 
way  could  have  been  sought  at  that  time  to  ameliorate  their 
situation.  In  the  context  of  the  general  revision  legislation 
there  were  raging  arguments  over  the  future  length  of  the  copyright 
term  and  the  conditions  for  reversion  of  rights,  but  no  one  seemed 
disposed  to  focus  on  what  was  regarded  as  a  transitional  provision. 
No  one,  including  me,  had  the  imagination  to  suggest  the  rather 
simple  solution  contained  in  the  bill  now  before  you.  There  was 
certainly  no  understanding,  tacit  or  otherwise,  that  the  rigid 
renewal  requirement  had  to  be  retained  intact.  The  possibility  of 
making  renewal  registration  optional  was,  to  the  best  of  my 
recollection,  never  raised. 

The  1976  statute  did  away  with  some  copyright  formalities  and 
softened  others,  but  retained  certain  requirements  as  a  condition 
of  securing  and  maintaining  protection.  The  ■transitional*  renewal 
requirement  for  works  in  their  first  term  on  January  1,  1976  was 
one  more  formality,  along  with  various  notice,  registration,  and 
manufacturing  provisions,  and  attracted  no  attention  until  the 
efforts  to  bring  the  United  States  into  the  Berne  Convention  began 
some  ten  years  later.  The  Berne  implementing  legislation  was 
highly  controversial;  and  again  there  was  apparently  a  disposition 
among  its  sponsors  not  to  tinker  with  what  might  still  be  called  a 
"transitional"  provision.  However,  because  the  Berne  implementing 
legislation  finally  did  away  with  all  formalities  going  to  the  life 
or  death  of  a  copyright  except  renewal  registration,  it  now  stands 
out  like  a  blue  carbuncle.  Aside  from  producing  human  tragedies 
like  those  I  have  seen  with  my  own  eyes,  it  is  fundamentally 
inconsistent  with  the  basic  provisions  of  our  copyright  law  as  it 
exists  today. 
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Appendix  22.— Letter  From  Patrick  J.  Griffin,  Griffin/Johnson  and 
Associates,  to  Hon.  William  J.  Hughes,  Chairman, 
Transmitting  a  Statement  of  the  National  Music 
Publishers'  Association,  Inc.,  June  19,  1991 


The  Honorable  William  Hughes 

Chairman,  Subconimittee  on  Intellectual  Property, 

And  Judicial  Administration 
House  Judiciary  Committee 
207  Cannon  House  Office  Building 
Washington,  D.  C.  20515 

Dear  Mr.  Chairman: 

Mr.  Ed  Murphy,  President  of  the  National  Music  Publishers*  Association,  has 
asked  me  to  forward  to  you  a  statement  the  Association  would  like  to  have 
entered  into  the  hearing  record  on  H.R.  2372,  the  Copyright  Renewal  Act  of 


The  National  Music  Publishers'  Association  strongly  supports  the  adoption  of 
this  legislation  and  appreciates  the  leadership  you  have  provided  in  moving 
this  measure  through  the  Subcommittee. 

I  hope  the  Association's  statement  will  be  made  a  part  of  the  official  hearing 
record.  If  this  is  not  possible,  I  would  appreciate  it  if  you  would  have 
someone  on  the  Subcommittee  staff  contact  me. 


Griffin'/Johxson 


June  19,  1991 


Sincerely, 


Enclosure 


5^.9 
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National  Music  Publishers'  Association     •  Inc. 


:05  EAST  <2STK£ST,N-tW  YORES'.  Y.  t00I7  •  {2!2)5"0-5^0  •  CABLE  ADDRESS:' ha  fox 

TELEX  257iil  HAFOX  L'R 


E«  R.  2372 

Statement  of  the  National  Hu3ic  Publishers'  Association,  Inc. 
Before  the  subcommittee  on  Intellectual  Property  and  Judicial 
Administration 
House  Judiciary  Committee 
102nd  Congress,  Pirst  Session 
June  20,  1991 


Mr.  Chairman,  the  National  Music  Publishers'  Association,  Inc. 
(NKPA)  welcomes  this  opportunity  to  submit  a  statement  In  support 
of  Title  II  of  H.R.  2372,  the  Copyright  Renewal  Act  of  1991,  which 
is  the  subject  of  heaxings  today.  NMPA  is  extremely  grateful  to 
you ,  Mr  Chairman ,  and  to  Mr .  Moorhead  for  taking  the  lead  in 
introducing  this  important  legislation. 

NMPA  is  the  trade  association  for  the  American  music 
publishing  industry.  We  represent  more  than  four  hundred  music 
publisher  members,  including  virtually  all  of  the  bosi  active  and 
influential  music  copyright  owners  in  the  United  states.  Through 
their  partnerships  with  composers  and  songwriters,  our  music 
publisher  members  help  to  cultivate  and  market  the  music  which  has 
made  this  country  the  most  economically  and  culturally  successful 
music  producer  in  the  world. 

The  Copyright  Renewal  Act  of  1991  will  mitigate  the  unfairly 
harsh,  confiscatory  effects  on  creators  and  copyright  owners  of 
failing  to  satisfy  the  copyright  renewal  technicalities  of  the  1909 
Copyright  Act.  The  proposed  legislation  provides  for  automatic 
renewal  of  pre-197S  copyrighted  works  published  under  the  1909  Act 
at  the  end  of  their  first  twenty-eight  year  term  of  protection. 
Thus,  accidental  and  sometimes  catastrophic  forfeitures  of 
copyrights  eligible  for  renewal  between  1991  and  2005  will  be 
avoided.  Renewal  of  post-1973  works  is  not  recruired  under  the  new 
1976  Copyright  Act. 

The  American  intellectual  property  community  would  greatly 
benefit  from  elimination  of  the  danger  of  inadvertent  lapsing  of 
pre-1978  works  into  the  public  domain  due  to  a  technical  failure  of 
the  creator  or  copyright  owner  to  properly  file  for  renewal.  The 
well  known  hit  song  from  the  1950 's  entitled,  "Rockin  Robin"  is 
just  one  example  among  thousands  of  copyrighted  works 
unintentionally  forfeited  by   innocent  and  unsophisticated  owners. 
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In  the  case  of  "Rockin  Robin,"  the  widow  of  the  songwriter,  unaware 
of  the  technicalities  of  the  1909  copyright  provisions  governing 
the  rights  in  her  only  valuable  asset,  failed  to  properly  renew  and 
was  subject  to  the  draconian  penalty  of  divestiture.  This 
tragically  unfair  result  benefits  no  one. 

In  actuality,  The  copyright  Renewal  Act  of  1991  will  help  keep 
works  available  to  the  public.  The  diminished  commercial  value  to 
merchants  of  dealing  in  public  domain  materials  on  a  necessarily 
non-exclusive  basis  often  discourages  the  manufacture  and 
distribution  of  such  works.  This  often  results  in  the  public 
having  less  access  to  works  after  their  copyright  protection 
expires.  The  premature  passing  of  works  into  the  public  domain 
clearly  does  not  represent  a  windfall  gain  for  the  public  in  any 
real  sense. 

Since  The  Copyright  Renewal  Act  of  1991  also  contains 
significant  incentives  for  copyright  owners  to  continue  to  formally 
renewal  pre-1978  copyrights  with  the  U.S.  Copyright  Office,  NMP;. 
sees  no  cogent  arguments  against  its  enactment,  copyright  Register 
Ralph  Oman  supports  "fast  track"  legislative  action  on  this  bill,  a 
position  which  has  our  firm  support. 

In  conclusion,  Kr.  Chairman,  Congress  acted  in  1976  to  ensure 
copyright  protection  to  all  new  works  for  a  minimum  of  fifty  years 
after  the  last  surviving  author's  death.  In  1988 ,  Congress 
affirmed  the  role  of  our  nation  as  a  leader  of  the  world  copyright 
comnunity  by  enacting  the  Bem<=  Convention  Implementation  Act. 
Tl-ere  is  insightful  recognition  ir.  our  country  today  of  the 
importance  to  our  economy,  tirade  balance,  and  cultural  legacy  of 
strong  copyright  protections  /  for  creative  works  both  at  home  and 
throughout  the  world.  ' 

A  situation  continues  to  exist,  however,  whereby  certain  pre- 
1978  works  accidentally  and  quite  unfairly  have  their  U.S. 
protection  revoked  after  tw4nty-eight  years — to  no  one's  benefit. 
NMPA  urges  that  Congress  rectify  this  unfortunate  anomaly  in  the 
Copyright  Law  before  one  more  creator  or  copyright  owner  loses 
protection  of  his  or  her  mist  valued  asset  for  failure  to  comply 
with  statutory  technicalities  established  during  an  era  of 
diminished  sensitivity  to  £he  importance  of  intellectual  property 
rights . 

/ 

Thank  you.  / 


/ 
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Appendix  23.— Letter  From  Bertram  W.  Carp,  Turner  Broadcasting 
System,  Inc.,  to  Hon.  William  J.  Hughes,  Chairman,  June  18, 1991 


TURNER  SMADCAtTMQ  SYSTEM,  MC.  RECEIVED 

VWSHV^TON  CORPOAATE  OfTKC 
a»FMS»v«.N.E,.WM*i*on.O.C.XX« 

JUN  1  9  1991 

BERTRAM  WL  CARP 

Sub  Qn  Qjyrts 


(ami  raw 

June  18,  1991 


Ths  Honorable  William  J.  Hughee 

Chairman 

Intellectual  Property  *  Judicial 

Administration  Subcommittee 
Housa  Judiciary  Committee 
207  Cannon  House  Office  Building 
Waehington,  D.  c.  20515 

Dear  Mr.  Chairman: 

Laat  week.  Turner  Broadcaeting  asked  to  testify  at  the 
June  20,  1991  hearing  of  the  Subcommittee  on  Intellectual 
Property  end  Judiciel  Admin ie tret ion. 

He  sought  the  opportunity  to  balance  testimony  presented  at 
the  June  6  hearing  regarding  navs  monitoring  services.  Proposals 
to  extend  presumptive  feir  use  to  nevs  monitoring  eervicee  have 
serioue  implications  not  only  for  Turner  Broadcaeting  but  for 
network  and  local  news  broadceaters,  in  general.    Also,  our 
ongoing  litigetion  in  this  eree  makes  Turner  Broadcasting 
particularly  concerned  about  potentiel  Congressional  ection. 

Based  on  our  understanding  that  you  do  not  favor  inclusion 
of  news  monitoring  provisions  in  H.R.  2372  because  there  ie  not 
sufficient  time  to  develop  e  full  record,  ws  hereby  withdrew  our 
request  to  testify  on  June  20.    Should  the  Subcommittee 
contemplete  moving  forward  with  legislstion  effecting  newe 
monitoring  services  in  the  future,  we  would  appreciate  the  chance 
for  oureelvee  and  other  interacted  partiee  to  present  our  views 
et  that  time. 


He  very  much  eppreciete  the  ettention  which  you  and  the 
Subcommittee  staff  have  given  to  this  matter. 


Singly,  W 
Bertram  w.  Carp 


BHC/ph 


TBS  SUftRSTATTOH  •  TNT  •  ATLAX7A  VtAVES  •  CHH  •  ATLANTA  HMHYS  .  H£ADUNC  NEWS 
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Appendix  24.-Statement  of  Joseph  Cayre,  President,  GoodTimes 
Home  Video  Corp.,  New  York,  NY 


STATEMENT  OF  JOSEPH  CAYRE  ON  TITLE  U 
OF  HR  2372  SUBMITTED  TO  SUBCOMMITTEE  ON 
INTELLECTUAL  PROPERTY  JUDICIAL  ADMINISTRATION 
OF  THE  HOUSE  COMMITTEE  ON  THE  JUDICIARY 


I  am  president  of  GoodTimes  Home  Video  Corporation  of  New  York,  New 


York.  GoodTimes  Home  Video  is  now  the  largest  independent  distributor  of  home  video 
cassettes  in  the  United  States.  Our  products  appear  in  most  major  retail  chains,  including 
K-Mart,  Wal-Mart,  Toys  "R"  Us  and  Target  Stores. 


The  success  of  our  company,  and  the  extent  of  the  distribution  of  our  products, 


is  primarily  due  to  one  major  fact:  the  retail  price  of  our  home  video  cassettes,  usually 
below  $10.00,  is  affordable  for  almost  everyone.  By  pursuing  this  low  cost  strategy, 
GoodTimes  has  allowed  millions  of  American  consumers  to  own,  rather  than  simply  rent, 
home  video  cassettes. 


Much  of  our  product  line  consists  of  copyrighted  motion  pictures  licensed  from 


the  major  studios  and  other  entertainment  companies.  Currently,  GoodTimes  is  distributing 
works  licensed  by  RCA/Columbia,  MCA  (Universal),  HBO,  Hanna/Barbera  and  the 
National  Broadcasting  Company,  among  others.  GoodTimes  is  scrupulous  in  obtaining 
licenses  to  use  works  which  are  protected  by  existing  copyrights. 


Another  significant  part  of  our  product  line  consists  of  works  which  are  not 


protected  by  copyright,  and  which  GoodTimes,  like  anyone  else,  has  the  right  to  reproduce 
and  sell.  During  the  past  few  years  ah  .ie,  GoodTimes  has  released  to  the  public  for 
purchase,  at  low  cost,  hundreds  of  public  domain  motion  pictures,  documentary  compila- 
tions, shorts  and  cartoons  which  had  lain  dormant  and  inaccessible  to  the  public.  Examples 
of  these  works  are  the  original  "Phantom  of  the  Opera"  with  Lon  Chaney,  the  original,  silent 
"Dr.  Jekyll  and  Mr.  Hyde,"  "Metropolis,"  and  many  Charlie  Chaplin  and  Alfred  Hitchcock 
films. 


GoodTimes  is  not  alone  in  this  business.  Indeed,  there  are  literally  hundreds 


of  companies  throughout  the  United  States  which  produce  and  sell  public  domain  home 
videos.  Competition  in  this  market  is  vigorous  and  prices  to  the  consumer  are  correspond- 
ingly low. 


One  may  wonder  why,  if  GoodTimes  and  others  can  develop  a  market  in  these 


motion  pictures,  the  copyright  owners  themselves  do  not  exploit  them  during  the  term  of 
copyright.  The  answer  lies  in  the  realities  of  the  motion  picture  business.  Quite  simplj .  its 
orientation  is  towards  nev-  products,  and  towards  those  few  older  products  whose  pre- 
existing reputation  allows  th*.  n  to  be  marketed  easily.  The  result  is  that  thousands  of  works 
which  have  been  forgotten  by  motion  picture  studios,  and  which  are  of  no  interest  to  them, 
remain  inaccessible  to  the  public 
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One  example  is  This  Is  the  Army",  a  wonderful  1943  Technicolor  musical 
starring  Ronald  Reagan  and  George  Murphy.  After  its  initial  release  by  Warner  Brothers, 
the  studio  never  rereleased  it  or  permitted  its  exploitation  in  any  way.  Its  copyright  was  not 
renewed.  After  it  fell  into  the  public  domain,  home  video  companies  like  ours  found  it, 
recognized  its  historical  interest  and  commercial  potential,  and  distributed  it  to  the  public. 
I  am  confident  that  had  the  automatic  renewal  provisions  been  in  place,  this  motion  picture 
would  still  be  inaccessible  to  the  public 

The  burden  of  renewing  a  copyright  on  a  company  like  Warner  Brothers  is 
minimal.  If  such  a  copyright  owner  has  so  htUe  interest  in  a  work  that  it  fails  to  file  a 
simple  renewal  form,  there  is  no  injustice  in  letting  the  work  become  part  of  the  public 
domain  and  available  to  all. 

Another  example  is  It's  A  Wonderful  Life,  which  is  cited  by  the  motion  picture 
community  as  an  example  of  a  tragic  loss  of  copyright  protection  due  to  failure  to  renew. 
I  believe  that  this  case  illustrates  our  own  point.  It's  A  Wonderful  Life  had  little 
commercial  success  at  the  time  of  its  release,  and  was  of  insufficient  commercial  interest  to 
warrant  renewal.  Upon  expiration  of  the  copyright  due  to  failure  to  renew,  independent 
home  video  distributors  who  recognized  its  value  began  its  distribution.  By  having  entered 
the  public  domain,  It's  A  Wonderful  Life  has  enriched  the  lives  of  millions  of  American 
citizens  who  otherwise  would  have  been  unlikely  to  see  it. 

Injection  of  forgotten  films  into  the  public  domain  enables  collectors  and 
archivist  to  restore  and  reassemble  motion  pictures  and  television  programs  which  have 
been  literally  lost  by  their  copyright  owners.  For  example,  GoodTimes  has  recently  released 
"lost"  episodes  of  Lucille  Ball  and  Red  Skelton  television  programs  on  which  copyrights  had 
not  been  renewed.  These  episodes  had  been  in  the  hands  of  collectors  who,  upon  expiration 
of  the  copyrights,  had  an  economic  incentive  to  restore  them.  Automatic  renewal  would 
have  consigned  these  works  to  obscurity  for  another  47  years. 

GoodTimes  Home  Video  recognizes  and  understands  the  problem*  of 
individual  authors  and  composers  whose  rights  are  cut  off  due  to  an  inadvertent  failure  :o 
renew.  We  agree  with  the  statements  of  Representative  Hughes  and  the  witnesses  at  the 
hearing  on  June  20, 1991  which  reflected  concern  for  the  individuals  whose  widows  and  heirs 
are  adversely  affected  by  failure  to  observe  the  technical  requirements  for  renewal.  We  do 
not  oppose  HR  2372  as  it  applies  to  such  individual  authors. 

However,  it  is  our  view  that  these  policy  considerations  simply  do  not  apply 
in  the  case  of  composite  works,  works  copyrighted  by  a  corporate  body,  or  by  an  employer 
for  whom  the  work  was  made  for  hire.  In  all  of  these  cases,  copyright  renewal  must  be 
effectuated  not  by  the  author,  but  by  the  "proprietor"  of  the  work.  Invariably  these 
proprietors  are  corporations  or  persons  whose  businesses  are  oriented  to  the  production  and 
protection  of  copyrighted  works. 
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We  propose  that  a  balance  be  struck  between  the  legitimate  needs  of 
individual  authors  and  composers  on  the  one  hand,  and  the  interest  of  the  public  in  enjoying 
works  which  have  been  long  forgotten  by  corporate  copyright  owners  on  the  other 
Accordingly,  we  propose  an  amendment  to  H.R.  2372  which  would  require  an  affirmative 
renewal  of  copyright  only  for  works  enumerated  in  proposed  amended  Section  304(a)(1)(B) 
(i.e.,  posthumous  works,  composite  works,  works  copyrighted  by  a  corporate  body  otherwise 
than  as  assignee  or  licensee,  and  works  made  for  hire,  hereafter  referred  to  collectively  as 
Paragraph  1(B)  Works.-)  Automatic  renewal  for  all  other  works  would  be  left  intact. 

,  Different  treatment  of  renewal  for  Paragraph  1(B)  Works  is  further  justified 

by  the  fact  that  the  practical  need  for  renewal  registrations  on  these  works  is  greater  It  has 
already  been  noted  by  others  that  there  is  a  public  benefit  to  having  renewal  registration, 
namely,  making  it  easier  for  persons  desiring  to  acquire  or  obtain  a  license  under  a 
copyright  to  know  whom  to  ask  for  these  rights.  In  the  case  of  works  created  by  individual 
authors,  the  renewal  right  belongs  to  the  author  or  his  heirs,  making  it  fairly  easy  to 
determine  whom  to  approach.  However,  the  renewal  right  for  Paragraph  1(B)  Works 
belongs  to  "the  person  or  entity  that  was  the  proprietor  of  the  copyright  as  of  the  last  day 
of  the  original  term  of  copyright." 

Determining  who  this  is  28  years  after  publication  is  no  easy  task  Copyrights 
m  motion  pictures  are  often  transferred  and  licensed  many  times  during  the  decades  after 
publication.  It  is  very  often  the  case  that  the  "proprietor"  of  the  copyright  28  years  after 
publication  may  be  far  removed  from  the  initial  copyright  holder,  and  that  the  original 
copyright  registrant  has  no  idea  as  to  who  presently  owns  the  rights.  Without  a  renewal 
registration,  we  don't  know  who  to  contact  to  inquire  about  the  possibility  of  obtaining  a 
license  for  home  video  distribution.  The  result  is  that  motion  pictures  that  could  otherwise 
be  available  to  the  public  lie  unexploited. 

In  our  view,  renewal  registration  benefits  copyright  owners.  With  registration, 
owners  increase  their  chances  of  being  contacted  by  those  seeking  licenses  for  the  work  At 
the  same  time,  the  renewal  system  releases  to  the  public  domain  those  works  which  are  no 
longer  of  commercial  interest  to  the  corporate  proprietors. 

We  find  a  second  troubling  aspect  to  Title  II  of  HR  2372  as  drafted.  It  is  not 
clear  from  the  text  of  the  bill  that  a  work  will  have  to  have  been  registered  in  its  first  term 
ot  copyright  protection  in  order  to  qualify  for  an  automatic  renewal.  To  permit  automatic 
renewal  of  a  work  which  was  never  registered  will  create  an  effective  term  of  75  years  from 
publication,  without  any  requirement  of  registration.  This  would  create  a  retroactive  effect 
to  the  legislation  which  may  not  be  intended  by  the  drafters.  Accordingly,  the  attached 
proposed ^amentoentjodifies  the  requirement  of  a  first-term  registration  as  a  prerequisite 
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PROPOSED  AMENDMENT  TO  HR  2172 


-  In  the  proposed  amended  §304(a)(1)(B),  add  at  the  eno  of  that 
subparagraph  "but  onty  if  the  copyright  was  registered  during  the  first  term." 

-  Ir*  the  proposed  amended  §304(a)(l)(C),  add  at  the  end  of  that 
subparagraph  "but  only  if  the  copyright  was  registered  during  the  first  term." 

-  Delete  the  proposed  amendment  to  17  U.S.C.  §304 (a)  (2)  (A)  and  substitute 
the  following  therefor: 


(2)  (A)  At  the  expiration  of  the  original  term  of  copyright 
in  a  work  specified  in  paragraph  1  (B)  of  Jhis  subsection,  the 
copyright  shall  endure  for  a  renewed  and  extended  further 
term  of  47  years,  only  if  an  application  to  regitfer  a  claim  to 
such  further  term  has  been  made  to  the  Copyright  Office 
within  1  year  before  the  expiration  of  the  original  term  of 
copyright,  by  the  proprietor  of  the  copyright  who  is  entitled  to 
claim  renewal  at  the  time  the  application  is  made,  and  the 
claim  is  registered. 


-  In  the  proposed  amended  §304(a)(3)(A)(ii),  delete,  in  the  third  line  therein, 

"(A)  or." 

-  In  the  proposed  amended  §304 (a)(3)(B),  add,  at  the  beginning  thereof: 
"With  respect  to  works  specified  in  paragraph  1(C)  of  this  subsection..." 

-  In  the  proposed  amended  §304(a)(4)(A),  line  2,  add  the  following  words 
after  "work":  "specified  in  paragraph  1  (C)  of  this  subsection." 
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Appendix  25.-Letter  From  Jack  Golodner,  President,  Department 
for  Professional  Employees,  AFL-CIO,  to  Hon.  William  J. 
Hughes,  Chairman,  Subcommittee  on  Intellectual  Property 
and  Judicial  Administration,  June  25,  1991 

© 

Department  for  Prof— iowl  Imfrioyoooi  APL*CIO 

815  16th  Street,  N.W.,  Washington,  D.C.  20006  Phone  202/638-0320 


June  25, 1991 


Honorable  Wttfrm  J.  Hughes 

Chairman,  Subcommittee  on  Intellectual  Property 

and  Judicial  Administration 
Committee  on  the  Judiciary 
207  Cannon  House  Office  Buflding 
Washington,  D.C  20515 


Re:  HR2372 


Dear  Chairman  RugLi* 

I  strongly  rapport  the  addition  of  a  dnematographer  seat  to  the  National  FQm 
Preservation  Board,  as  contemplated  m  RR.  2372,  and  endorse  the  International 
Photographers  Guild  for  that  seat  The  Guild,  through  its  parent  organisation,  the 
International  Alliance  of  Theatrical  Stag*  Employes  and  Moving  Picture  Machine  Operators 
of  the  United  Stats*  and  Canada  (1ATSE),  Is  an  efflUa*  of  fUs  Department  which 
comprises  28  national  and  international  union  organisations  representing  approximately 
three  million  professional  and  highly  trained  technical  workers  employed  in  the  arts,  sciences 
and  professions.  The  Department  is  the  largest  mterdisdptinary  organization  of  such  people 
in  the  nation. 

In  our  view,  the  International  Photographers  Guild  k  eminent!:'  suited  to  nominate 
cinematograpbers  to  the  National  Film  Preservation  Board  because  of .  ske-it  represents 
more  than  3000  members  as  opposed  to  the  165  members  of  the  American  Society  of 
Orxmatogrspben  (ASC)-*nd  bacuae  it  it  a  union,  thus  accountable  by  law  to  hi  members. 
Moat,  though  not  aO,  members  of  the  ASC  are  also  GufiV  members, 
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Should  the  Guild  not  be  involved  in  nominating  a  dneauuographer  to  the  Board,  it  it 
possible  that  an  ASC  member  would  be  nominated  to  the  Board  who  is  not  a  member  of 
the  Guild.  Such  a  result  would  be  a  disservice  to  major  organization  of 
dnematograpbert  in  the  US.  as  well  as  to  the  Board. 

Thank  you  very  much  for  your  consideration  of  this  matter. 


Sincerely, 


cc  Hayden  Gregory 
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